This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


n 


\) 


d 


h 


w 


i 


A.  CHAUNCEY  NEWLIN   COLLECTION 

OF 

OCEANS  LAW  AND   POUCY 


LAW   LIBRARY 

OF    THE 

UNIVERSITY    OF    VIRGINIA 


REPORTS 

CASES  ^    '' 

AEGUED     AND     DETERMINED 
60441 


IN  THB 

HIGH  COURT  OF  ADMIRALTY. 

COMHENCIKO  WITH 

THE  JUDGMENTS 

OF  THB 

RIGHT  HON.   SIR  WILLIAM   SCOTT. 

MICHAEXMAS  TERM,  1798. 

By  CHR.  ROBINSON,  LL.D., 

ADVOCATE. 

EDITED  BY  GEORGE  MINOT, 

C0US8ELL0B  AT  LAW. 

VOLUME    I. 


BOSTON: 
LITTLE,  BROWN  AND  COMPANY. 

1853. 


Enteied  according  to  Act  of  Congress,  in  the  year  1863, 

Bt  LittIiB,  Bbowit  .aicd  Compaht, 

in  the  Cleric'*  Office  of  the  District  Coart  of  the  District  of  UassachoMtti. 


Oc8flns 


BIVER8IDB,    CAHVBIDGB: 
PBXMTED  HT  fl.  0>  HOUGBTON  A2<D  OOMPAXT. 


TO 

'     TBE  EIGHT  HONORABLE 

GEORGE  JOHN,  EARL  SPENCER, 

VISCOUNT  ALTHORP, 
FIRST  LORD  COMMISSIONER   OF  THE  ADMIRALTT,  &o.  &o.  &c. 

THESE  BEP0RT8  ABB,  WITH  HIS  LOBDSHIP'S  PEBMISSION, 

BXSFBCTFXJLLT  DEDICATED,  BT  HIS  LOBDSHIP^S 

OBUOBD  AND  OBEDIENT 

SEBYANT, 

CHRISTOPHER  ROBINSON. 


I 
? 

t/r 


ADVERTISEMENT, 


In  adding  to  the  very  valuable  collections  of  Reports,  in  the  other 
Courts  of  Judicature,  those  of  the  High  Court  of  Admiralty,  during 
an  interesting  period  of  a  long  and  complicated  war,  I  am  induced 
to  hope  that  I  offer  to  the  public  a  work  of  general  utility,  and,  as 
such,  not  unacceptable  to  many  readers. 

The  honor  and  interest  of  our  own  Country  are  too  deeply  and 
extensively  involved  in  its  administration  of  the  Law  of  Nations, 
not  to  render  it  highly  proper  to  be  known  here  at  home,  in  what 
manner  and  upon  what  principles  its  tribunals  administer  that  species 
of  law ;  and  to  foreign  States  and  their  subjects,  whose  commercial 
concems^  are  every  day  discussed  and  decided  in  those  Courts,  it  is 
surely  not  less  expedient  that  such  information  should  be  given. 

With  regard  to  the  general  fidelity  of  the  work,  I  am  proud  to  give 
the  reader  the  security  of  knowing,  that  no  means  of  accuracy  and 
correctness,  which  the  kindness  of  the  most  experienced  of  my  pro- 
fession could  supply^  have  been  denied  to  me.  Of  my  own  anxiety 
on  this  point  I  will  only  say,  that  I  consider  an  inviolable  adherence 
to  the  very  terms  of  a  judicial  sentence,  as  far  as  it  can  be  attained^ 
to  be  the  indispensable  duty  of  a  reporter ;  and  that  I  shall  esteem  it 
a  great  happiness,  if  any  care  and  diligence  that  I  can  use,  may  avail 
to  correct  the  misrepresentations  to  which  jurisdictions  of  this  nature 
are,  perhaps,  peculiarly  exposed. 

To  the  gentlemen  of  my  own  Bar  I  have  to  return  my  best  thanks 
for  their  ready  and  friendly  communications.  It  is,  besides,  a  duty  I 
owe  them,  to  state  explicitly  the  rules  by  which  I  have  been  guided 
in  exercising  a  discretion  of  some  delicacy ;  in  omitting  altogether, 
or  inserting  in  a  compressed  form,  a  statement  of  the  arguments  in 
the  several  cases.    On  proofs  of  property,  and  on  questions  of  mere 


VI  ADVERTISEBiENT. 

fact,  I  have  usually  omitted  the  arguments — retaining  them  only  in 
general  so  far  as  any  position  of  law,  or  any  reference  to  authorities, 
or  any  general  principle  came  into  discussion ;  and  so  far  as  might 
serve  to  show  the  points  to  which  the  attention  of  the  Court  was 
principally  directed.  Under  these  limitations,  I  must  often  run  the 
risk  of  weakening  the  force  of  their  observations  by  my  own  con- 
strained manner  of  representing  them.  I  must,  therefore,  beg  their 
pardon  for  this  liberty,  as  a  public  acknowledgment  to  them,  and  as 
an  intimation  to  the  reader  in  what  manner  he  is  to  consider  the 
statement  of  the  argument  in  these  Reports. 

CHR.  ROBINSON. 

Doctors  Commons. 


ADVERTISEMENT  TO  THIS  EDITION. 


This  edition  is  an  exact  reprint  of  tbe  English  edition,  nothing 
being  omitted.  The  marginal  paging  is  that  of  the  English  edition. 
The  additions  and  notes  made  by  me  are  in  all  cases  inclosed  in 
brackets. 

GEORGE  MINOT. 

Boston,  March,  1853. 
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The  Vigilantia,  GerritZi  master. 

Noyember  6,  1798. 

An  enemy's  ressel  ostensibly  transferred,  and  continoing  in  the  enemy's  trade,  liable  to  con- 
demnation, on  facts :  on  law. 

This  was  a  case  of  a  ship  sailing  under  Prussian  colors,  and  taken 
4th  May,  1798,  on  a  voyage  from  Amsterdam  to  Greenland,  laden 
with  stores  and  other  necessary  articles  for  the  Greenland  fishery, 

A  claim  was  given  for  Mr.  Brower,  a  merchant  of  Embden. 

For  the  captors,  the  Kivgfs  Advocate  and  Arnold.  This  is  one  of 
a  class  of  cases  in  which  the  Dutch  have  attempted  to  protect  their 
fisheries,  by  transferring  to  neutral  merchants  the  pretended  pro- 
perty of  their  vessels.  Every  fact  in  the  case  suggests  suspicion  of 
firaud.  The  former  owner  continued  to  conduct  the  con- 
cerns •  of  this  vessel  in  the  nominal  character  of  agent ;  the  [  ♦  2  ] 
former  master  continued  in  command ;  the  ship  continued 
in  her  former  trade,  and  was  destined  ultimately  on  this  voyage 
to  the  same  port  that  had  been  the  constant  ]port  of  her  returns  for 
twenty  years ;  all  the  parties  on  whom  the  claim  can  rest  for  sup- 
port are  discredited  by  their  own  conduct ;  the  magistrates  of  Emb- 
den have  weakened  the  authority  of  their  certificates  by  their  facility 
in  granting  them ;  Mr.  Brower  has  forfeited  his  claim  to  belief,  by 
procuring  firom  these  magistrates  a  certificate  of  the  master's  resi- 
dence, which  the  master  himself  contradicts ;  the  master  believes  the 
whole  to  have  been  a  fraudulent  transaction;  he  suspects  all  the 
papers  to  have  been  colorable,  and  confesses  the  muster-roll  to  be  in 
his  own  knowledge  false. 

But,  were  the  transfer  real,  the  law  of  nations  would  not  justify 
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such  a  transaction.  There  are  rights  to  be  maintained  by  belligerent 
nations,  as  well  as  interests  to  be  pursued  by  neutrals,  and  it  cannot 
be  ];i3quired  on  any  principle  of  justice,  that  powerful  belligerents 
should  concede  to  neutral  nations  a  right  to  interpose  and  rescue  from 
their  hands  a  principal  branch  of  the  commerce  of  their  enemies,  at 
the  very  moment  when  it  is  about  to  fall  a  certain  conquest  to  the 
superiority  of  their  arms.  On  these  grounds,  as  well  on  defect  of  title 
as  on  principles  of  law,  and  more  strongly  on  both,  this  vessel  is 
liable  to  immediate  condemnation. 

For  the  claimant,  Lawrence  and  Swabey.  The  argument  for  the 
captors  has  been  directed  more  against  the  credit  of  indivi- 
[•3  ]  duals,  than  to  the  merits  of  •the  case.  With  this  view  a 
forced  and  unnatural  construction  has  been  put  upon  some 
parts  of  the  transaction.  The  magistrates  of  Embden  have  been 
implicated  as  parties,  and  charged  with  lending  their  countenance 
too  lightly,  when  in  truth  they  certify  not  their  own  conviction,  nor 
even  an  opinion,  but  simply  the  facts  that  fiad  taken  place,  and  the 
particular  proof  that  Mr.  Brower  had  exhibited  of  his  title  before 
them.  Their  act  was  merely  ministerial,  exercised  without  an  option, 
and  without  a  bias  to  influence  their  conduct.  Through  the  whole  of  this 
war,  neutrals  have  been  allowed  so  far  to  avail  themselves  of  the  dif- 
ficulties in  which  the  commerce  of  belligerent  nations  becomes  neces- 
sarily involved,  as  to  purchase  their  ships.  If  the  purchase  of  a  Dutch 
vessel  was  firee  to  Mr.  Brower,  the  Greenland  trade  lay  open  to  him 
in  common  with  adventurers  of  all  other  nations ;  and  if  he  resorted 
to  Holland  for  a  market,  it  was  only  because  that  country  afforded  d 
better  price  than  could  be  obtained  at  Embden  or  Hamburgh.  The 
transaction  therefore  cannot  be  impeached  on  principles  of  public  law. 
And  as  to  the  proofs  of  the  facts  of  tran^eri  the  most  that  can  be  ot>- 
jected  on  that  point,  is,  that  the  depositions  are  in  some  respects  con- 
tradictory to  the  ship's  papers.  •  But  this  objection  is  again  weakened 
by  the  loose  and  inconsistent  manner  in  which  the  master  has  made 
his  depositions.  These  contradictions,  however,  at  the  utmost  consti- 
tute only  one  of  those  cases  of  doubt,  in  which  it  is  peculiarly  the 
practice  of  Ck>urt8  of  Admiralty  to  require  farther  proo£ 

[•  4  ]  •JUDGBIBNT. 

Sir  W.  Scott.  This  was  a  ship  sailing  under  Prussian 
colors,  and  taken  on  the  4th  of  May,  1798,  on  a  voyage  from  Am- 
sterdam to  Greenland.  There  was  no  cargo  on  board,  but  the  vessel 
was  fitted  out  with  stores  necessary  for  the  Greenland  fishery.  The 
claimant  is  Mr.  Peter  Brower,  of  Embden ;  and  the  cause  comes  on 
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to  be  decided  by  me,  on  the  only  evidence  that  can  regularly  be  pro* 
duced  in  the  first  instance,  on  the  ship's  papers,  and  the  preparatory 
examinations. 

There  have  been  three  witnesses  examined,  the  master,  the  mate, 
and  another  seaman ;  and  as  some  remarks  have  been  made  on  their 
credit,  I  mnst  observe  that  every  presumption  is  to  be  entertained,  d 
priori^  in  favor  of  their  evidence.  They  are  persons  who  have  no  in- 
terest, that  I  can  discover,  in  the  condemnation  of  this  vessel ;  what- 
ever interest  they  can  have,  must  be  on  the  other  side.  They  must  be 
concerned  to  defend  their  own  employment  and  occupation  in  this 
commerce ;  and  they  have  also  the  natural  prepossessipn  in  favor  of 
their  employers.  I  cannot  therefore  but  consider  them  as  witnesses 
most  favorable  to  the  claimant  But  the  master  in  particular  is  said 
to  be  discredited,  by  the  contradictions  occurring  in  his  evidence ;  he 
is  represented  to  have  said, ''  he  knows  nothing  of  a  bill  of  sale ; '' 
whilst  another  witness  deposes,  that  '^  he  told  him  there  was  a  bill  of 
sale. "  Now  I  cannot  consider  this  to  be  a  contradiction  in  any  degree 
important.  The  master ^^ays,  the  ship  had  been  sold,  and  therefore  he 
cannot  be  understood  to  speak  against  the  existence  of  a  bill  of  sale. 
In  swearing  <<  that  he  knows  nothing  of  such  an  instrument,  I  con- 
sider him  to  say  no  more  than  that  he  knows  not  where  it 
was  executed,  *  or  by  whom,  or  before  whom,  or  upon  what  [  *5  ] 
considerations ;  he  means  only  to  disclaim  all  particular  and 
private  knowledge  of  it.  It  is  urged  against  him  as  another  contra- 
diction, that  he  says,  ^  he  had  his  instructions  only  from  a  person 
resident  in  Holland ; "  whilst  there  appear  amongst  the  ship's  papers, 
two  sets  of  instructions  expressly  purporting  to  have  been  received 
from  Mr.  Brower  of  Embden.  But  these  papers  scarcely  deserve 
the  name  of  instructions;  they  are  as  general,  vague,  and  formal 
papers  as  could  possibly  be  executed ;  they  leave  every  thing  relative 
to  the  voyage  to  be  filled  up  by  others.  In  one  of  them,  a  letter 
froxn  Mr.  Brower,  bearing  date  February,  1797,  Mr.  Brower  expresses 
a  general  intention  of  employing  his  vessel  in  the  Dutch  Greenland 
trade,  and  assigns  his  reasons  for  it,  but  mentions  not  a  word  of 
money,  nor  of  the  course  of  supplies  by  which  such  a  trade  was  to 
be  carried  on ;  the  other  is  also  a  letter  from  Mr.  Brower,  but  equally 
uninstructive,  and  therefore  strongly  confirms  the  master  in  that  part 
of  his  evidence,  in  which  he  says,  he  was  to  resort  to  some  other  per- 
son for  instructions ;  I  shall  therefore  consider  this  person  as  by  no 
means  discredited  by  these  instructions. 

What  then  is  the  result  of  his  evidence?  He  says  ^^he  was  born 
in  Holland,  that  he  had  always  been  a  subject  of  the  3atavian  re- 
public, but  thinks,  from  a  paper  which  he  received  from  Embden, 
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that  he  is  now  a  subject  of  the  king  of  Prussia;"  he  acknowledges, 
^  that  he  never  was  at  Embden,  nor  ever  took  any  oath  of  allegiance 

to  the  king  of  Prussia;"  he  states,  "that  he  was  well  ac- 
[•6  ]    quainted  with  the  ship  now  called  the  *  Vigilantia;  that  her 

name  was  formerly  the  Young  Peter,  but  it  had  been  changed 
about  two  years  before  he  took  possession  of  her  at  Amsterdam ;  that 
she  had  always  been  employed  in  the  Greenland  trade,  and  had 
constantly  delivered  her  cargoes  at  Amsterdam ;  that  Jean  Wart  was 
the  owner ;  that  Wart  appointed  him  to  the  command,  and  fitted 
him  out  for  the  present  voyage;  that  he  sailed  by  the  directions 
of  Wart  firon^  Amsterdam,  and  was  to  have  returned  thither,  and 
to  have  delivered  his  cargo  to  him ;  that  he  beUeves  none  of  the  papers 
are  true  and  fair  on  board  the  ship,  but  knows  the  muster-roll  to  be 
false."  He  says  further,  "  that  a  sale  was  made  of  this  vessel,  two 
years  ago,  by  Simeon  G.  Wart ;  but  that  he  believes  the  same  to 
have  been  only  a  collusive  sale,  to  conceal  the  true  property ;  and  that, 
if  restored,  she  will  in  his  belief  belong  to  Wart,  and  no  other  per- 
son." In  this  account  he  is  confirmed  by  two  other  witnesses,  as- 
signing nearly  the  same  reasons  for  the  same  belief. 

So  stands  the  case  on  the  preparatory  examinations ;  but  there  are 
papers  on  board  which  speak  a  very  different  language ;  these  I  shall 
now  consider.  The  ship  must  have  been  transferred  in  1796 ;  for  the 
master  was  examined  pretty  early  in  the  present  year,  and  he  says 
"the  sale  was  made  two  years  ago;"  but  the  earliest  paper  is  dated 
February,  1797.  It  is  the  letter  before  mentioned  as  containing  in- 
structions from  Mr.  Brower  to  this  master.  There  is  oiso  a  certificate 
of  the  same  year,  in  which  the  magistrates  of  Embden  certify,  "that 

Brower  had  make  oath  before  them,  that  the  ship  belonged 
[•7  ]    to  him  as  joint  *  owner,  and  that  he  had  made  proof  of 

his  property  by  what  is  called  a  legal  bill  of  sale."  These 
are  the  only  papers  of  1797.  In  1798  there  is  the  Embden  passport 
granted  to  Mr.  Brower ;  there  is  also  a  letter  from  Brower  to  the 
master,  bearing  date  the  20th  of  Feb.  1798,  with  instructions  to  fol- 
low, as  fully  as  possible,  his  orders.  There  is  besides  a  certificate 
"  that  Gerritz  is  a  fellow-inhabitant  of  Embden,  he  having  hired  a 
lodging  in  that  city ; "  and  there  is  the  lease  of  these  premises  de- 
mised to  him  firom  the  1st  of  March,  1798,  to  the  1st  of  March,  1799. 
Now,  undoubtedly,  between  these  two  species  of  evidence,  the  de- 
^sitions  and  the  documents,  there  is  a  repugnance;  and  it  is  argued, 
that  therefore  the  conviction  of  the  Court  must  be  kept  in  equilibria^ 
till  it  can  receive  farther  proof.  I  admit  this  is  a  general  rule  of  the 
Court  of  Admiralty ;  but  it  is  a  rule  by  no  means  inflexible ;  it  is 
liable  to  many  exceptions ;  the  exceptions  may  sometimes  be  in  favor 
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of  depositions,  and  sometimes,  though  more  rarely,  on  the  side  of  the 
documentary  evidence.     A  case  may  exist,  in  which  the  witnesses 
may  appear  to  speak  with  such  a  manifest  disregard  to  truth,  that 
the  court  may  decide  in  favor  of  papers,  bearing  upon  them  all  the 
characters  of  £eumess  and  veracity.     On  the  other  hand,  it  may  hap- 
pen, and  does  more  frequently  happen,  that  the  papers  may  betray 
such  a  taint  and  leaven  of  suspicion  on  the  face  of  them,  as  will  give 
a  decided  preponderancy  to  the  testimony  of  the  witnesses  examined, 
especially  if  these  witnesses  give  a  natural  account  of  the  part  they 
took  in  the  transaction,  and  in  a  manner  so  distinct  and  clear  as  to 
carry  with  it  every  degree  of  moral  probability.     The  pro- 
|Miety  of  •this  practice  will  be  best  illustarated  by  an  ex-    [*S  ] 
ample.    Let  us  suppose  the  case  of  a  ship  furnished  with 
documents,  before  there  has  arisen  any  apprehension  of  a  war; 
th^re  could  then  be  no  reason  for  the  introduction  of  fraudulent  pa- 
pers.  Fraud  is  always  inconvenient,  and  seldom  adopted  as  a  matter 
of  choice.    Under  such  circumstances  there  is  no  particular  ground  of 
suspicion  against  the  documents.     But  on  the  other  side,  suppose  that 
there  is  a  war,  or  the  apprehension  of  a  war,  When  the  documents  are 
composed.  Here,  in  that  decided,  or  in  that  doubtful  state  of  things, 
they  become  subject  to  some  suspicions  in  Umine ;  which  suspicion 
may  be  increased  by  their  having  passed  through  the  enemy's  bands. 
The  suspicions  will  be  still  further  increased,  if  the  property  to  which 
they  relate  has  continued  under  the  management  and  direction  of  the 
enemy.     And  if,  in  addition  to  all  this,  they  carry  such  contradictions 
or  difficulties  on  the  face  of  them  as  cannot  be  explained,  admitting 
the  matter  to  be  a  fair  transaction,  all  or  any  of  these  circumstances 
must  divest  the  papers  of  their  natural  credit.     Let  us  see,  then,  how  • 
the  papers  in  the  present  case  will  bear  this  test.     They  are  papers 
composed  during  a  war,  on  the  very  spur  of  the  occasion ;  they  purport 
that  a  ship  belonging  to  the  enemy  was  at  that  time  transferred ;  but 
it  appears  that  the  management  of  her  concerns  still  continued  in  the 
hands  of  the  former  owner ;  that  she  sailed  from  a  Dutch  port,  where 
she  had  been  confined  for  want  of  employment,  with  an  intention  of 
returning  to  that  Dutch  port  only ;  that  the  Dutch  master  continued 
in  command,  and  the  crew  were  picked  up  in  the  harbor  of 
the  enemy.    In  a  *  word,  there  is  no  circumstance  in  the   [  *  9  ] 
whole  history  of  this  vessel,  which  connects  her  with  any 
neutral  ownership,  excepting  the  single  averment  contained  in  them', 
that  there  had  been  a  transfer. 

So  much  for  the  external  credit  of  these  papers,  so  far  as  it  can  be 
estimated  from  all  the  circumstances  with  which  they  are  connected. 
I  will  now  take  a  view  of  their  internal  character.    The  first  paper 
!• 
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is  a  letter  from  Brower  to  the  master,  bearing  date  in  1797 ;  it  is  said 
to  be  the  proper  beginning  of  the  correspondence  of  an  owner,  and  sets 
out  with  stating  his  intention  of  employing  the  vessel,  and  this  man 
as  master,  in  the  Greenland  trade;  —  and  if  this  was  the  beginning 
of  such  a  correspondence,  we  might  naturally  expect  that  it  would 
have  been  followed  by  a  chain  of  detailed  and  particulai'  communica- 
tions; but  nothing  like  it — nothing  follows,  till  in  the  next  year 
there  is  another  letter  from  the  same  person  enjoining  the  master  to 
pursue  his  directions ;  but  no  directions  are  produced,  and  the  master 
positively  swears,  that  he  received  no  orders,  except  from  the  former 
Dutch  owner.  Another  paper  is  the  muster-roll,  and  this  is  confes- 
sedly false ;  it  states  the  mariners  to  be  all  neutrals,  when  in  truth,  by 
the  master's  own  confession,  fourteen  of  them  were  Dutchmen,  picked 
up  at  Amsterdam.  This  instrument  then  contains  a  representation 
that  is  false,  and  therefore  in  some  degree  lessens  the  credit  of  the 
other  papers  found  on  board. 

There  is  another  paper  also,  which  I  consider  to  be  in  the  same 
point  of  view,  very  material ;  it  is  the  lease  of  the  lodging  at  Embden 
to  the  master.  In  what  proportion  truth  is  mixed  up  in  the  composi- 
tion of  this  document,  appears  from  the  confession  of  the 
[*10  ]  master,  *  who  swears  that  he  never  was  at  Embden  in  his 
life ;  that  he  never  took  the  oath  of  allegiance  to  the  King 
of  Prussia;  and  that  he  had  no  knowledge  of  his  pretended  em- 
ployer, Mr.  Brower.  Connected  with  this  last  paper  is  another,  of 
which  I  shall  find  some  difficulty  to  express  myself  with  entire  pro- 
priety ;  it  is  a  certificate  of  the  national  residence  of  the  master,  under 
the  seal  of  the  magistrates  of  Embden.  Now,  meaning  to  speak  with 
all  the  respect  which  is  due  to  persons  in  public  stations,  I  cannot  but 
accede  to  the  observation,  that  where  a  magistrate  merely  certifies 
that  another  person  has  formally  appeared  before  him,  and  has  given 
such  a  representation  of  any  fact — the  falsehood  of  that  representa- 
tion founds  no  imputation  against  the  magistrate  who  has  granted 
such  a  certificate.  But,  on  the  other  hand,  consider  what  that  certi- 
ficate is ;  the  magistrates  therein  certify,  '^  that  the  said  Jan  Grerritz  is 
their  fellow-inhabitant,  he  having  hired  a  lodging  at  that  place;" 
and  they  declare,  "  that  they  certify  this  at  the  request  of  the  said 
Jan  Grerritz."  Yet  he  himself  positively  swears,  "that  he  has  no 
acquaintance  with  any  part  of  the  Prussian  dominions,  and  never  was 
at  Embden  in  his  life." 

Now  in  what  manner  or  by  what  means  this  certificate  has  been 
procured,  whether  by  imposition  on  the  magistrates,  or  whether  by 
some  inaccuracy  on  the  part  of  the  magistrates  themselves,  it  is 
impossible  for  pie  to  conjecture;  but  I  must  add, that  inconveniences 
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from  this  kind  of  condact  may  be  likely  to  attach  on  the  inhabitants 
of  that  city,  if  not  prevented  by  those  who  have  the  public  care  of 
that  place,  in  guarding  against  practices  of  such  a  nature.  I  should 
be  extremely  swry  to  suppose  that  any  body  of  magistrates 
acted  in  •their  public  conduct  with  an  insufficient  sense  of  [  *  11  ] 
public  duty,  and  of  that  guarded  honor  and  integrity  which 
belong  to  public  situations,  and  without  which,  the  intercourse 
of  mankind  in  different  states  cannot  conveniently  be  supported; 
and  I  therefore  only  desire  that  it  may  be  intimated  to  the  magi- 
strates of  Embden,  that  there  is  a  danger  of  a  surprise  on  their 
vigilance  in  these  matter? ;  and  that  it  concerns  the  public  interests 
of  that  place,  to  have  that  vigilance  more  laboriously  exerted  against 
impK>sitions  of  this  sort ;  impositions  which  I  must  conceive  to  have 
been  practised  upon  them ;  because  on  any  other  supposition,  undoubt- 
edly I  should  be  under  the  necessity  of  expressing  myself  ,with  less 
civility  than  the  relation  which  I  besur  to  the  magistrates  of  other 
countries  would  induce  me  to  do.  Looking  then  at  these  papers, 
and  the  conduct  o(  the  parties,  I  feel  no  scruple  in  pronouncing,  that 
this  ship  still  continues  de  facto  the  property  of  the  fovmer  Dutch 
owner ;  and  is,  as  such,  subject  to  condemnation.    . 

But  I  will  go  farther,  and  for  the  convenience  of  applying  a  ruling 
principle  to  some  other  cases  which,  I  am  informed,  bear  a  strong 
affinity  to  the  circumstances  of  the  present  case,  I  will  express  my 
opinion  on  the  abstract  question  of  law.  I  desire  to  state  my  opinion 
then,  subject  to  the  correction  of  a  superior  court,  that  supposing  Mr. 
Brower  to  be  the  actual  proprietor  of  thb  vessel,  and  resident  at 
Embden,  yet  this  vessel  and  her  concerns  (however  it  may  be  with 
respect  tQ  other  ships,  and  other  concerns  in  which  this  gentleman 
may  be  engaged)  are  liable  to  be  treated  and  considered  as  Dutch 
property.  In  the  first  place  she  is  a  Dutch-built  vessel,  a 
Dutch  fishing  vessel,  that  •went  from  Amsterdam  regu-  [•12] 
larly,  and  habitually,  to  Greenland,  and  to  return  to  Am- 
sterdam, there  to  deliver  her  cargo ;  she  is  purchased  in  HoUand ; 
she  is  purchased  avowedly  for  the  purpose  of  pursuing  the  same 
course  of  commerce,  the  fishing  trade  of  Holland ;  she  is  purchased 
at  a  time  when,  it  is  said,  there  was  a  defect  of  conveniences  for 
carrying  on  this  trade  at  Embden ;  but  I  ^m  satisfied  it  was  the 
intention  of  the  parties  to  carry  on  this  trade  to  and  from  Amster- 
dam. Now,  I  ask  upon  what  grounds  is  it,  that  this  vessel,  so  pur- 
chased and  so  employed,  is  to  be  considered  merely  as  a  Prussian 
vessel?  Here  is  a  ship  as  thoroughly  engaged  and  incorporated  in 
Dutch  conunerce  as  a  ship  can  possibly  be ;  she  is  fitted  out  uni- 
formly from  Amsterdam ;  she  is  fitted  out  with  Dut<^  manufacture ; 
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ahe  is  fitted  out  for  Dutch  importation,  —  in  all  these  respects  employ- 
ing and  feeding  the  industry  of  that  country ;  she  is  managed  by  a 
Dutch  ship's  husband,  and  finding  occupation  for  the  commercial 
knowledge  and  industry  of  the  subjects  of  that  country ;  she  is  com- 
manded by  a  Dutch  captain ;  she  is  manned  by  a  Dutch  crew,  and 
brings  back  the  produce  of  her  voyage,  for  the  purpose  of  Dutch  con- 
sumption and  Dutch  revenue.  If  to  this  you  add,  that  the  vessel  is 
transferred  by  the  Dutch,  because  they  themselves  are  unable  to  carry 
on  the  trade  avowedly  in  their  own  persons,  it  is  truly  a  Dutch  com- 
riierce  in  a  very  eminent  degrfee,  not  only  in  its  essence,  but  for  the 
very  hostile  purpose  of  rescuing  and  protecting  the  Dutch  from  the 
naval  superiorily  of  their  British  enemy.  In  my  apprehension,  unless 
it  could  be  maintained  as  a  rule,  without  any  exception  what- 
[  •  13  ]  ever,  that  the  domicil  of  the  proprietor  constitutes  the  *  na- 
tional character  of  the  vessel,  this  ship  must  be  condemned, 
even  if  she  had  been  reaUy  transferred. 

Now  on  that  point,  I  conceive  the  rule  to  be,  that  where  there  is 
nothing  particular  or  special  in  the  conduct  of  tl}e  vessel  itself,  the 
national  character  is  determined  by  the  residence  of  the  owner ;  but 
there  may  be  circumstances  arising  from  that  conduct,  which  will 
lead  to  a  contrary  conclusion.  It  is  a  known  and  established  rule 
with  respect  to  a  vessel,  that  if  she  is  navigating  under  the  pass  of  a 
foreign  country,  she  is  considered  as  bearing  the  national  character  of 
that  nation  under  whose  pass  she  sails ;  she  makes  a  part  of  its  navi- 
gation, and  is  in  every  respect  liable  to  be  considered  as  a  vessel  of 
that  country.  In  like  manner,  and  upon  similar  principles,  if  a  vessel 
purchased  in  the  enemy's  country  is,  by  constant  and  habitual  occupa- 
tion, continually  employed  in  the  trade  of  that  country,  commencing 
with  the  war,  continuing  during  the  war,  and  evidently  on  account  of 
the  war,  on  what  ground  is  it  to  be  asserted  that  vessel  is  not  to  be 
deemed  a  ship  of  the  country  from  which  she  is  so  navigating ;  in  the 
same  manner  as  if  she  evidently  belonged  to  the  inhabitants  of  it  ? 

Suppose  the  naval  arms  of  France  had  been  triumphant  in  her 
present  contest  with  Great  Britain,  and  that  all  the  British  Grreen- 
land  ships  could  no  longer  have  been  navigated  as  such  from  British 
ports ;  suppose  a  neutral  country  should  offer  her  charitable  assist- 
ance, and  her  merchants  should  say,  we  will  purchase  your  vessels, 
but  they  shall  still  navigate  to  Greenland ;  they  shall  still  continue 
under  your  management,  and  be  fitted  out  in  your  ports ;  they 
[  •  14  ]  shall  still  contrib;ite  to  the  industry  of  your  artificers ;  *  they 
shall  be  conducted  by  the  skill  of  your  own  navigators,  by 
the  attention  of  your  merchants,  and  they  shall  supply  your  manu- 
factures and  revenue;— *  in  my  apprehension  the  enemy  would  be 
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justified  in  saying,  ^  You,  the  neatrcds,  are  in  this  transaction  mere 
merchants  of  Ghreat  Britain,  your  traffic  is  the  traffic  of  En^ishmen  ; 
with  respect  to  this  commerce,  it  has  all  the  marks  of  English  com* 
merce  upon  it,  and  a^  English  commerce  it  shall  be  considered  and 
treated  by  ns."  But  farther,  in  considering  this  case  as  the  case  of  a 
Dutch  ship,  I  think  I  am  strongly  warranted  from  higher  authority, 
by  the  jadgment  of  the  Lords  of  Appeal  in  a  case  which  is  well  known 
in  this  court,  the  case  of  Zacharie,  Coopman  &  Co.^ 
.  There  had  been  a  determination,  last  war,  in  the  case  of  two  per- 
sons,^ one  resident  at  St  Enstatius,  the  other  in  Denmark,  who  were 
partners  in  a  house  of  trade  at  St  Eustatias.  The  one  who  resided 
there  forwarded  the  cargoes  to  Europe ;  the  other  received  them  in 
Amsterdam,  disposed  of  them  there,  and  then  returned  to  Denmark. 
It  was  decided  in  that  case,  that  the  share  of  the  person  resident  in 
St  Eustatius  was  liable  to  condemnation,  as  the  property  of  a  domi- 
ciled Dutchman ;  and  that  the  shar^  of  the  other  partner  should  be 
restored,  as  the  property  of  a  neutral  There  was  edso  a  case  in  this 
war,'  of  some  persons  who  migrated  from  Nantucket  to  France,  and 
there  carried  on  a  fishery  very  beneficial  to  the  French ;  in  that  case, 
the  property  of  a  partner  domiciled  in  France  was  condemned,  whilst 
the  property  of  another  partner,  resident  in  America,  was 
restored.  From  these  two  cases  a  notion  had  been  *  adopted,  [  *  15  ] 
that  the  domicil  of  the  parties  was  that  alone  to  which  the 
court  had  a  right  to  resort ;  but  the  case  of  Coopman  was  lately 
decided  on  very  difierent  principles.  It  was  then  said  by  the  lords, 
that  the  former  cases  were  cases  merely  at  the  commencement  of 
a  war;  that  in  the  case  of  a  person  carrying  on  trade  habitually 
in  the  CQuntry  of  the  enemy,  though  not  resident  there,  he  should 
have  time  to  withdraw  himself  from  that  commeice;  and  that  it 
would  press  too  heavily  on  neutrals,  to  say,  that  immediately,  on 
the  first  breaking  out  of  a  war,  their  goods  shoald  become  subject 
to  confiscation ;  but  it  was  then  expressly  laid  down,  that  if  a  person 
entered  into  a  house  of  trade  in  the  enemy's  country,  in  time  of  war, 
or  continued  that  connection  during  the  war,  he  should  not  {urotect 
himself  by  mere  residence  in  a  neutral  country.  That  decision  in- 
structs me  in  this  doctrine,  a  doctrine  supported  by  strong  principles 
of  equity  and  propriety ;  "  that  there  is  a  traffic  which  stamps  a  na- 
tional character  on  the  individual,  independent  of  that  character 
which  mere  personal  residence  may  give  him."     In  the  present  case  I 
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am  clearly  of  opinion  that  this  is  altogether  a  Dutch  traffic ;  and  that 
a  ship  so  employed  as  this  ship  appears  to  have  been,  is  in  every  re- 
spect to  be  considered  as  a  vessel  of  that  country  in  whose  navigation, 
under  all  these  circumstances,  she  was  habitually  employed.^  This 
is  a  determination  which  I  shall  certainly  apply  to  the  decision  of  all 
those  cases  which  come  before  me  under  similar  circumstances.  If 
my  opinion  is  erroneous,  I  am*  happy  to  think  it  will  be  set  right  by 
a  much  higher  authority;  but  I  feel  no  diffidence  in  the  decision 
which  I  have  now  pronounced. 


[  •  16  ]  •  The  Embden,  Meyer,  master.* 

November  6,  1798. 
A  master's  national  character  is  taken  from  his  employment^ 

This  was  a  case  of  a  ship  transferred  in  Holland,  under  circum- 
stances similar  to  the  preceding  case,  and  taken  4th  May,  1798,  on  a 
voyage  from  Amsterdam  to  Greenland. 

A  claim  was  given  for  Mr.  Bauman  of  Embden. 

For  the  claimant,  Laurence  and  Swabey.  This  case  is  distin- 
guishable from  the  last  in  these  points :  The  master  is  a  Prussian  by 
birth  ;  he  verifies  and  confirms  the  account  of  his  papers,  and  believes 
Bauman  to  be  the  owner.  It  appears,  also,  from  a  letter  on  board, 
that  there  ivas  in  these  parties  an  intention  of  removing  the  ship,  and 
her  trade,  to  Embden,  the  owner's  port,  as  soon  as  the  necessary 
works  could  be  established  there.  This  intention  proves  the  truth 
and  reality  of  the  transfer ;  and  at  the  same  time  destroys  all  those 
arguments  that,  in  the  case  of  the  Yigilantia,  were  drawn  from  the 
continuance  of  that  vessel  in  the  Dutch  trade. 

For  the  captors,  the  Ein^s  Advocate.     These  distinctions  are  im- 

1  [See  the  next  two  cases  in  this  volnme.  Also,  The  Princessa,  2  C.  Rob.  49 ; 
The  Rendsborg,  4  C.  Rob.  121 ;  The  San  Jose  Indiano,  2  Gall.  268 ;  The  Bemon,  1  G. 
Rob.  101,  108 ;  The  Suaa,  2  C.  Rob.  261,  256  ;  The  Jemmy,  4  C.  Rob.  31 ;  The  Lies- 
bet  Van  Den  Toll,  5  C.  Rob.  283.  As  to  the  coasting  or  colonial  trade  see  The  Anna 
Catharina,  4  C.  Rob.  107,  n.] 

»  [Affirmed  on  appeal,  Feb.  10, 1800.] 

3  [See  note  to  The  Vigilantia,  1  C.  Rob.  15.] 
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material ;  the  fate  of  the  ship  must  depend  on  her  actual  employment 
rather  than  on  the  vague  and  remote  intentions  of  the  pretended 
owner ;  the  sincerity  of  these  intentions  is,  besides,  very  much  discre« 
dited  by  directions  which  appear  to  have  been  given,  that  this  vessel 
should,  under  all  events,  return  to  Amsterdam ;  as,  in  case  of  an  un- 
successibJ  voyage,  it  is  said,  "  the  pretended  owner  had  formed  a  de- 
sign of  selling  her  again." 

•  JUDOM^T.  [  *  17  ] 

Sib  W.  Scott.     The  question  which  I  am  to  consider  is, 
whether  the  distinctions  which  have  been  pointed  out,  are  sufficient 
to  take  this  vessel  out  of  the  law  which  has  been  laid  down  in  the  pre- 
ceding case? 

The  first  distinction  is.  taken  from  the  master's  national  charac- 
ter; but  I  think  he  has  scarcely  a  right  to  be  considered  as  a  Prus- 
sian subject  He  is  a  single  man  ^^ho  has  established  no  domicil 
by  family  connections,  and  in  his  own  person  he  has  been  employed 
constantly  for  ten  years  in  trading  from  Amsterdam  to  Greenland; 
by  such  an  occupation  he  is  divested  of  Ms  national  character,  and 
becomes  by  adoption,  a  perfect  Dutchman. 

That  there  has  been  a  transfer  of  some  kind  is  not  denied,  but  yet 
the  master  can  go  no  farther  than  to  assert  a  belief  only  that  the  ship 
is  the  property  of  Bauman ;  and  because  the  persons  employed  about 
her  in  Holland  tdd  him  so.  It  is  indeed  strange  that  persons  making 
these  purchases  in  an  enemy's  country,  should  act  with  so  little  cau- 
tion, as  not  to  make  the  master  so  far  acquainted  with  the  transac- 
tion, if  it  is  a  fair  one,  as  to  enable  him  to  corroborate  and  yerify  his 
papers  from  a  real  knowledge ;  and  it  is  scarcely  reasonable  to  expect 
tiiat  we,  ffltting  here  to  examine  their  titie,  should  give  foll'credit  to  a 
daim  which  their  own  master  cannot  confirm  farther  than  by  a  cau- 
tious belief  The  defects  in  this  case  are  not  merely  simple  oniis- 
sions,  but  go  to  the  very  substance  of  the  transaction.  The  master  can- 
not verify ;  the  second  witness  is  in  the  same  state  of  ignorance ;  but 
the  third  actually  asserts  his  belief  that  the  ship  is  the  property  of 
Hackman,  the  person  from  whom  the  master  allows  he  received  all 
his  papers. 

-  *  Amongst  the  documents  there  is  no  bill  of  sale,  nor  even  [  *  18  ] 
a  copy  exhibited ;  and  the  papers  which  do  appear  are  ex- 
posed to  the  same  observations  that  I  was.compelled  to  make  on  the 
documents  of  the  preceding  case.  There  is  a  certificate  of  the  master's 
residence  at  Embden,  procured  by  Bauman,  but  contradicted  by  the 
master's  own  confession ;  for  he  states,  ^  that  he  never  was  at  Emb- 
den, and  that  he  is  totally  unacquainted  with  Mr.  Bauman,"  his  pre- 
tended employer. 
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On  the  other  side  it  is  said,  there  are  instmctions  which  sufficiently 
remove  the  imputation  of  a  continued,  habitual  occupation  in  the 
Dutch  trade.  It  is  to  be  observed,  however,  that  the  truth  of  these  in- 
structions is  not  a  little  impeached  by  the  false  certificate,  which  the 
writer,  Mr.  Bauman,  is  allowed  to  have  put  on  board,  respecting  the 
residence  of  the  master.  But  if  this  objection  was  removed,  what 
proof  would  they  afford  ?  The  master  received  them  by  the  post ; 
they  are  dated  Embden,  yet  the  master  will  not  venture  to  say  from 
what  place  they  came.  The  contents  discredit  them,  as  they  give  only 
a  barren  order  to  go  to  the  fishing  parts,  to  stay  there  the  usual  time, 
and  then  to  return.  As  a  letter  from  a  real  owner  to  a  confidential 
agent,  the  master  of  his  vessel,  nothing  could  be  less  instructive. 
This  letter  farther  states  the  intentions  of  the  owner  to  remove  his 
trade  to  Embden  in  the  ensuing  year,  when  proper  accomodations 
could  be  prepared.  But  I  have  observed  in  the  last  case,  these  spe- 
culations on  the  Dutcji  fishery  had  been  commenced  two  years  at  this 
time,  and  as  to  the  intimation  contained  in  this  letter,  that  in  the 
next  year  this  trade  would  be  particularly  privileged  by  the 
[  •  19  ]  king,  it  is  no  excuse,  if  true,  for  *  the  intermediate  continu- 
ance in  the  Dutch  trade,  and  does  in  no  degree  apply  to  the 
present  actual  employment  of  this  vessel. 

It  is,  besides,  a  little  inconsistent  with  the  sanguine  expectations 
entertained  of  the  privileges  which  this  trade  was  to  receive  at  Emb- 
den in  the  ensuing  year,  that  the  projector  of  these  schemes  should 
resolve  to  sell  his  ship  again  imm^iately,  if  she  should  prove  unsuc- 
cessful in  her  first  voyage. 

I  have  this  fact  then  against  the  future  intention  of  the  claimant; 
the  ship  still  continued  in  the  Dutch  trade ;  the  former  master  conti- 
nued to  command;  the  return  was  to  be  under  all  events  to  Amster- 
dam ;  the  defects  of  proof  are  not,  as  I  have  said,  simple  omissions 
only,  but  fatal  imperfections ;  they  are  inconsistent  with  any  idea  of 
a  fair  transaction.  I  am  unable  to  distinguish  this  case  fi*om  the  cir- 
cumstances of  the  preceding  case,  and  therefore  under  the  same  prin- 
ciples, I  must  pronounce  this  vessel  subject  to  condemnation. 

Sentence  affirmed  on  appeal,  before  the  Lords  Commissioners  of 
Appeal  in  Prize  Causes,  February  10, 1800.  Costs  were  prayed,— 
but  the  Court  refused  to  give  costs,  considering  it  as  an  appeal  to  try 
the  general  question  of  law,  on  this  class  of  cases. 
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The  Endraught,  Broetjas,  master^ 

Norember  13th,  1798. 

Where  a  ship  is  transferred  from  an  enemy,  and  continnes  habitpallj  in  the  enemy's  trade, 
the  nentral  is  not  specially  entitled  to  carry  on  that  trade,  merely  because  his  own  country 
has  no  seaport 

This  was  a  case  of  a  Dutch  ship  transferred  under  circumstances 
similar  to  the  last  case,  but  taken  10th  August,  1798,  on  her  returned 
Yoyage  from  Greenland  to  Amsterdam,  with  a  cargo  of  whale  blub- 
ber and  fins.  The  ship  and  cargo  were  claimed  for  a  merchant  of 
the  dutchy  of  Oldenburg. 

For  the  claimant,  Lawrence.  A  material  distinction  arises  in  this 
case,  from  the  residence  of  the  owner. 

•  Oldenburg  has  no  port  to  which  the  vessel  could  return  [  *  20  ] 
as  to  her  home ;  the  owner  was  under  the  necessity  of  using 
some  foreign  port,  and  therefore  a  return  to  Holland  cannot  in  this 
instance  afford  an  inference  to  impeach  the  fairness  of  the  transaction. 

Judgment. 
Sir  W.  Scott.  I  think  this  case  comes  under  the  range  of  the 
principles  which  I  have  laid  down.  If  the  claimant,  from  views  of 
interest,  chose  to  engage  himself  in  the  trade  of  a  belligerent  nation, 
he  must  be  content  to  bear  all  the  consequences  of  such  a  specula- 
tion. Though  he  had  no  seaport  of  his  own,  the  ports  of  other  neu- 
tral countries  were  open  to  him ;  and  if  he  confines  his  vessel  exclu- 
sively to  the  enemy's  navigation,  he  is  liable  to  be  considered  as  an 
enemy,  with  respect  to  the  concerns  of  such  a  vessel. 


The  Young  Jacob  and  Johanna,  Visser,  master. 

NoYcmber  13th,  1798. 

Forbearanoe  towards  common  fishing  boats  has  been  a  matter  of  comity  in  former  wan.    In 
this  they  have  been  proceeded  against,  and  condemned. 

This  was  a  case  of  a  small  Dutch  fishing  vessel  taken  April,  I7989 


^  [See  note,  ante^  p.  15.] 
VOL   I.  2 
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on  her  return  from  the  Dogger  Bank  to  Holland,  and  claimed  for 
Messrs.  Abag  &  Co.  of  Embden. 

Judgment. 

Sir  W.  Scott.  In  former  wars  it  has  not  been  usual  to  make 
captures  of  these  small  fishing  vessels ;  but  this  rule  was  a  rule  ^  of 
comity  only,  and  not  of  legal  decision ;  it  has  prevailed  from 
[  *  21  ]  views  of  mutual  *  accommodation  between  neighboring  coun- 
tries, and  from  tenderness  to  a  poor  and  industrious  order  of 
people.  In  the  present  war  there  has,  I  presume,  been  sufficient  reason 
for  changing  this  mode  of  treatment;  and  as  they  are  brought  before 
me  for  my  judgment,  they  must  be  referred  to  the  general  principles 
of  this  Court ;  they  fall  under  the  character  and  description  of  the 
last  class  of  cases ;  that  is,  of  ships  constantly  and  exclusively  em- 
ployed in  the  enemy's  trade.  , 

But  it  has  been  argued  in  distinction,  that  vessels  of  this  kind  have 
no  decisive  character  arising  firom  destination,  or  from  the  port  of 
their  return ;  they  come,  it  is  said,  frequently  to  this  country,  and 
resort  indifferently  to  any  port  that  will  afford  them  a  market.  When 
a  case  shall  occur  of  a  vessel  so  destined,  occasionally,  to  the  ports  of 
this  country,  it  will  be  time  enough  to  consider  by  wliat  rule  it  is  to 
be  governed  ; '  but  aU  the  facts  of  this  case  point  so  entirely  to  Hol- 
land, that  I  have  no  hesitation  in  pronouncing,  that  it  falls  under  the 
authority  of  the  principles  which  I  have  laid  down  in  the  late  class ; 
and  is  therefore  subject  to  condemnation. 

It  is  a  farther  satisfaction  to  me,  in  giving  this  judgment,  to  observe, 
that  the  facts  also  bear  strong  marks  of  a  false  and  fraudulent  transac- 
tion. 

1  This  has  been  an  indulgence  of  ancient  date.  Vide,  Order  of  H.  IV.  A.  D.  1403 
and  6.  Rjm.  Feed.  toI.  8,  p.  886  and  451.  The  French  Ordinance  of  the  year  1548, 
gave  the  Admiral  a  power  of  forming  fishing  traces,  treves  pecheresses,  with  the  enemy 
during  hostilities:  or  of  granting  passports  to  indiyidnals,  to  continue  their  fishing  trade 
unmolested ;  this  practice  prevailed  so  late  as  the  time  of  Louis  the  XlVth.  They 
have  since  fallen  into  disuse,  '*  owing  to  the  ill  faith  with  which  they  were  observed  by 
the  enemies  of  France."    Valin,  liv.  5,  tit  1. 

But  the  indulgence  was  renewed  again  between  the  two  countries  in  the  last  war. 
Arret  du  Conseil  da  Roi,  6  Nov.  1780.  **  Fait  sa  Majeste  defenses  k  tons  armateurs, 
d'inqui^ter  en  aucune  mani^re,  les  Bateaux-P^cheurs  Anglob,  qui  seront  sans  armes 
offensives,  &c.  h  nu)ins  qu'ils  ne  soient  convaincus  d*avoir  fait  quelques  signaux,  qui  in- 
diqueroint  des  intelligences,  avec  les  corsaires  ou  b4timen8  ennemis."'  Code  des  Prises, 
An.  1784,  p.  908. 

Valin  speaks  of  them  as  exceptions  of  comity  only,  **en  derogeant  en  cette  partie 
au  droit  de  la  guerre  suivant  lequel  les  p^heurs  sont  de  bonne  prise  comme  les  autres 
navigateors." 

2  [The  liesbet  Van  Den  ToU,  6  C.  Rob.  288.] 
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•  The  Endraught,  Bonkins,  roaster.  [  *  22  ] 

Noyember  19tli,  1798. 

A  Datch  ship  ostensibly  transferred  to  a  nentral,  condemned.^ 

A  description  of  contraband^  and  exceptions  nnder  the  Danish  treaty. 

This  was  a  case  of  a  ship,  taken  9th  January,  1798,  on  her  voyage 
from  Narva  to  Dort,  in  Holland,  with  a  cargo  of  barks,  fir  planks, 
battens,  and  fire-wood. 

A  claim  was  given  for  the  ship  and  cargo,  as  the  property  of  Da- 
nish subjects. 

For  the  captors,  the  King^s  Advocate,  In  respect  to  the  ship,  this 
case  must  turn  chiefly  on  the  facts  of  a  transfer ;  and  on  a  reference 
to  those  principles  which  have  been  laid  down,  respecting  the  pur- 
chase of  enemy's  vessels,  and  their  continuance  in  the  enemy's  trade, 
it  is  allowed,  this  vessel  has  been  the  property  of  a  Dutchman,  and  is 
said  to  have  been  by  him  transferred  to  the  claimant. 

A  bill  of  sale  has  been  produced ;  but  this  document  is  discredited 
by  the  master's  evidence,  who  says,  "  he  believes  it  to  be  collusive, 
and  executed  only  for  the  purpose  of  covering  the  property."  The 
ship  had  never  been  removed  from  Dutch  commerce,  and  her  return  on 
this  voyage  was  to  have  been  to  Holland.  With  respect  to  the  cargo, 
that  is  clearly  confiscable,  under  the  Danish  treaty.^  By  that  treaty  is 
declared,  "  all  articles  which  serve  directly  for  the  building  of  ships, 
unwrought  iron  and  fir  planks  excepted,  shall  be  deemed  contra- 
band." The  balks,  therefore,  being  squared  firs,  not  sawed  into 
planks,  and  applicable  to  ship-building,  do  not  come  under  that 
exception,  and  are  to  be  considered  as  contraband;  for  it  is  not 
necessary  to  bring  timber  under  the  terms  of  that  treaty, 
that  it  should  be  so  peculiarly  adapted  *  to  the  purposes  of  [  •  23  ] 
ship-building,  as  not  to  be  applicable  also  to  other  uses. 

For  the  claimant,  La/urence,     There  are  many  points  of  distinction 


1  [Ftnr  other  cases  of  transfers,  adjudged  fraudulent  on  &ct8,  see  The  Staadt  Embden, 
1  C.  Kob.  26 ;  The  Bemon,  lb.  102;  The  Welvaart,  lb.  122;  The  Juffrow  Elbrecht, 
1  C.  Rob.  127  ;  The  Omnibus,  6  C.  Rob.  72 ;  The  Two  Brothers,  1  C.  Rob.  131 ;  The 
Odin,  1  C.  Rob.  248.] 

9  Additional  article  between  Great  Britain  and  Denmark,  July  4, 1780,  explanatory 
of  Treaty,  1670. 
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in  favor  of  this  ship ;  she  is  not  Dutch  built ;  the  master  is  not  a 
Dutchman ;  the  mariners  are  none  of  them  Dutchmen ;  the  pass  in 
this  case  was  granted  for  a  voyage  to  Hamburgh  and  Amsterdam, 
and,  therefore,  there  was  no  pretence  to  say  this  vessel  has  been  con- 
tinued invariably  in  Dutch  commerce.  Amongst  the  documents  there 
is  a  bill  of  sale  particularly  full  and  specific,  and  although  the  mas- 
ter attempts  to  discredit  it  in  his  evidence,  he  can  assign  no  reasons 
for  his  opinion,  and,  therefore,  a  bare  unsupported  suspicion  is  not 
evidence  that  ought  to  be  received. 

With  respect  to  the  cargo ;  the  construction  which  has  been  put 
upon  the  Dutch  treaty  is  an  interpretation  perfectly  new ;  the  words 
**  directly  serve  "  y^ere  intended  to  describe  accurately  such  timber  as 
is  in  its  nature  more  particularly  applicable  to  the  uses  of  ship-build- 
ing ;  it  would  indeed  be  difficult  to  find  any  wood  that  might  not  be 
useful  for  some  inferior  purposes  of  ship-building ;  but  by  this  term 
was  meant  specifically  such  timber  as  is  most  generally  employed  for 
that  purpose.  These  balks  are  of  the  length  of  only  thirty  feet,  and 
out  of  two  or  three  thousand  there  are  only  fifty  of  the  length  of  fifty 
feet  No  precedent  has  been  cited,  in  which  balks  of  such  dimen- 
sions have  fallen  under  this  construction;  whilst,  on  the  other  side, 
some  instances  have  occurred  in  which  such  timber  has  been  restored, 
after  a  reference,  as  to  its  use,  to  the  judgment  of  persons  employed  in 
our  navy  yards. 

Judgment. 
[  •  24  ]       •  Sir  W.  Scott.     The  question  which  I  am  to  determine 
is,  not  whether  this  case  is  in  all  its  circumstances  exactJy 
similar  to  former  cases,  but  whether  in  the  leading  points,  there  are 
any  characteristic  marks,  on  which  I  can  form  a  belief  that  this  ves- 
sel is  not  Dutch  property. 

The  course  of  her  trade  is  from  a  Dutch  port  and  back  again  to 
Holland;  the  crew,  whether  Dutch  or  not,  were  all  picked  up  in  a 
Dutch  port ;  the  master  I  must  consider  as  a  Dutchman ;  for  although 
he  was  by  birth  a  Dane,  and  although  he  may  have  a  wife  and  family 
resident  in  a  neutral  country,  yet  his  own  personal  occupation  has 
always  been  in  Dutch  trade ;  and,  therefore,  under  the  general  rule 
that  mariners  are  to  be  characterized  by  the  country  in  whose  service 
they  are  employed,  I  must  consider  him  as  a  Dutchman. 

Besides,  it  is  observable  that  he  has  never  held  any  correspondence 
with  Embden,  but  only  with  persons  at  Amsterdam ;  although  there 
is  a  certificate  of  his  domicil  at  Embden,  there  is  no  proof  that  he 
ever  lived  there  a  day ;  and,  from  the  course  of  his  employment,  I 
think  I  may  conclude  he  in  fact  never  was  there. 
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Is  it  a  nomiual  residence  then,  that  can  entitle  him  to  be  consi- 
dered as  a  citizen  of  Embden,  under  the  magistrate's  certificate  only? 
Sarel^  the  magistrates  themselves  will  not  expect  me  to  be  satisfied 
with  this  sort  of  proof.  The  residence  which  the  court  requires,  must 
be  taken  up  honestly,  with  a  bond  fide  intention  of  making  it  the 
place  of  habitation ;  without  such  an  actual  residence,  a 
certificate  *like  this  rather  weakens  than  assists  the  case.        [  *  25  ] 

There  is  also,  it  is  said,  a  bill  of  sale,  but  it  is  entirely 
unsupported,  and  is  only  a  part  of  the  machinery  of  the  drama; 
the  master  himself  confesses  he  believes  the  ship  to  be  Dutch 
property ;  but,  it  is  said,  he  has  no  grounds  for  this  belief.  In  my 
opinion  the  whole  of  the  transaction  and  every^  fact  in  the  case 
skongly  supports  this  belief.  I  consider  the  master's  deposition  to  be 
confirmed  by  the  other  evidence ;  and  I  condemn  the  ship  as  Dutch 
property. 

With  respect  to  the  cargo,  on  the  question  of  property,  I  should 
require  farther  proof;  and  I  must  observe,  on  one  of  the  papers, 
which  is  a  certificate  on  the  oath  of  the  shipper,  that  the  court  can 
never  admit  such  a  priori  certificates  to  be  any  proof  of  the  real 
property. 

But  there  is  a  preliminary  question  which  may  make  this  discus- 
sion of  property  unnecessary.  The  nature  of  the  cargo  may  perhaps 
decide  this  case ;  it  is  asserted  to  be  "  a  cargo  of  ship-timber  going 
to  an  enemy's  port  of  naval  equipment ; "  and  under  this  description 
to  come  under  tbe  character  of  contraband.  This  I  consider  to  be 
the  correct  law  of  nations,^  notwithstanding  some  relaxations  which 
may  occasionally  have  been  allowed.^ 

But  besides  the  general  law  of  nations,  there  is  an  express  treaty 
between  this  country  and  Denmark,  which  declares,  "  that  ship-tim- 
ber, fir  planks  excepted,  shall  be  deemed  contraband."     With  respect 
to  the  true  character  of  this  timber,  and  the  fair  application  of  it,  I 
do  not  seem  to  be  in  possession  of  sufficient  facts  to  govern 
my  decision  ;  *  I  shall  therefore  refer  it  to  the  principal  per-  [  *  26  ] 
sons  employed  in  making  repairs  for  ships  or  vessels  belong- 
ing to  government  at  Yarmouth,  where  this  cargo  lies,  to  certify 
their  opinion,  whether  this  is  properly  ship-timber;  if  there  are  no 
such  "persons  at  Yarmouth,  the  opinions  of  respectable  shipwrights 
there  must  be  taken  upon  it;  and  the  court  will  judge  upon  their 
report  of  its  nature  and  quality. 

1  [The  Staadt  Embden,  1  C.  Rob.  26 ;  The  Twende  Brodre,  4  C.  Rob.  S3:  For  a 
reference  to  treaty  stipalations  of  the  United  States  respecting  contraband,  see  note  to 
The  Neptnnns,  6  C.  Rob.  408.]  3  [The  ApoUo,  4  C.  Rob.  158.] 
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The  Staadt  Embden,  Jacobs,  master.  / 

NoYember  19, 1798. 

A  prize-ship  carried  by  the  French  into  Norway,  there  ostensibly  sold  to  a  neutral;  adjudged 
on  facts  not  to  have  become  the  property  of  the  neutral.  Masts  are  contraband.  Contra- 
band articles  affect  innocent  parts  of  the  cargo  belonging  to  the  same  person.^ 

This  was  a  case  of  a  ship  which  had  been  a  prize-ship,  taken  from 
the  English,  and  carried  into  Chpstiansund.  A  pretended  sale  had 
passed  there,  and  the  vessel  was  retaken  on  a  voyage  from  Riga  to 
Amsterdam,  laden  with  deals  and  masts. 

A  claim  was  given  for  the  ship,  as  the  property  of  Mr  J.  Bauman 
of  Embden;  and  for  the  cargo,  as  the  property  of  merchants  of 
Riga. 

For  the  captor,  the  King^s  Advocate  and  Oroke.  The  property  of 
the  former  British  owner  has  never  been  divested.  The  transfer, 
which  is  pretended  to  have  passed,  appears  false  and  fictitious  under 
the  particular  facts  of  this  case ;  but  even  on  principles  of  law  it  is 
null  and  void ;  as  the  transfer  of  a  prize-vessel  carried  into  a  neutral 
port,  and  sold  without  a  condemnation  or  the  authority  of  any  judi- 
cial proceedings.     But,  were  it  necessary  to  discuss  the 

[  ^27  ]  facts,  the  fraudulent  •nature  of  the  transfer  would  suffi- 
ciently appear  from  this  circumstance,  that  the  sale  passed 
under  the  direction  of  the  Batavian  consul  at  Christiansund ;  and 
the  payment  was  made  by  bills  drawn  on  Zuirmuller,  the  person 
to  whom  the  capturing  privateer  belonged. 

[Court.  That  circumstance  is  decisive ;  I  shall  trouble  you  no  fur- 
ther on  the  ship.] 

With  respect  to  the  cargo,  it  was  argued,  it  consists  of  naval 
stores,  bound  to  an  enemy's  port  of  naval  equipment;  and  comes, 
therefore,  under  the  character  of  contraband. 

For  the  claimant  of  the  cargo,  Arnold.  This  cargo  is  at  most  but 
of  a  mixed  description ;  the  deals  must  at  any  rate  be  separated  «from 
the  masts ;  but,  since  the  modern  practice  has  relaxed  the  ancient 
law,  and  allowed  merchants  to  traffic  with  the  produce  of  their  own 
country,  although  serving  for  purposes  of  war,  the  whole  of  this  cargo 
is  free ;  for  the  articles  were  all  of  the  produce  of  Russia,  and  shipped 

1  [The  Bingende  Jacob,  1  C.  Rob.  91,  n.] 
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by  Russian  merchaDts,  for  their  own  account  On  this  point  there  is 
the  authority  of  a  case  decided  in  the  last  war,^  in  which  an  attempt 
was  made  to  confiscate  some  hemp,  the  cargo  of  a  Dutch  ship,  and 
claimed  as  the  property  of  a  Prussian  subject;  it  was  there  con- 
tended, that  in  order  to  entitle  them  to  the  indulgence  of  the  relsuca- 
Hon,  neutrals  must  make  these  exports  only  in  vessels  of  their  own 
country;  the  hemp  was  restored  however,  and  that  restitution,  on 
appeal,  was  afterwards  confirmed. 

•  The  King^s  Advocate  replied.     No  distinction  can  be  [  *  28  ] 
made  between  the  articles  of  this  f  ase,  because  they  are  all 
the  property  of  the  same  claimant ;  for,  although  a  mixture  of  con- 
traband articles  may  not  affect  other  innocent  articles,  the  property  of 
a  different  owner,  it  contaminates  every  part  of  the  cargo  belonging 
to  the  same  person,  and  makes  it  subject  to  confiscation. 

The  case  which  has  been  cited  on  the  other  side,  goes  by  no  means 
to  the  whole  extent  of  this  case ;  because  there  the  vessel  was  neu- 
tral ;  and  in  this  case  it  would  be  necessary  to  maintain,  that  a  neu- 
tral may  load  contraband  articles,  if  they  are  the  produce  of  his  own 
country,  on  board  an  enemy's  vessel,  and  send  them  even  to  a  naval 
arsenal  of  the  enemy,  without  molestation. 

Judgment. 

Sir  W.  Scott.  This  is  a  British  vessel,  carried  as  prize  by  the 
enemy  to  Norway,  and  purchased,  as  it  was  pretended,  on  behalf  of 
Mr.  J.  Banman. 

If  we  look  to  the  origin  of  the  transaction,  and  trace  the  steps  of  it, 
it  will  appear,  I  think,  that  this  vessel  still  continues  the  property  of 
Zuirmuller,  the  owner  of  the  French  privateer. 

The  master  says,  <'  that  he  was  sent  by  Zuirmuller  from  Amster- 
dam to  Baumah."    Zuirmuller  therefore  is  the  first  mover  in  this  affair. 
The  master  says  farther,  "  that  he  afterwards  went  on  to  Christian- 
sund,  with  a  commission  to  purchase  this  vessel,  and  draw  for  pay- 
ment on  Zuirmuller ;  and  that  he  cannot  swear  he  believes  such  pur- 
chase to  have  been  truly  made."    I  think  I  can  see  in  these 
half  expressions  a  very  full  confession  of  his  •belief  that  it  [*29] 
was  a  fraudulent  transaction ;   especially  as  we  find  the 
other  witness  deposing,  <<that  they  had  heard  the  master  say  that 
Zuirmuller  was  the  owner."     This  seems  to  have  been  the  general 
imderstanding. 

It  does  not  appear  that  the  vessel  ever  went  into  the  management 

^  The  Jonge  Pieter ;  Lorda,  April  24, 1785. 
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of  Bauman ;  his  claim  therefore  must  be  rejected  ;  but  the  ship  must 
be  sold,  and  after  payment  of  one  eighth  of  the  proceeds  for  salvage, 
seven  eighths  must  be  brought  into  the  Court,  there  to  abide  the 
event  of  any  claim  which  may  be  given  within  a  year,  by  persons 
asserting  themselves  to  be  the  former  British  owners. 

With  respect  to  the  cargo,  there  is  no  sufficient  proof  that  it 
belongs  to  the  Russians,  for  whom  it  is  claimed ;  but  if  it  did,  it  is 
contended  to  be  of  the  nature  of  contraband ;  and  most  clearly  the 
masts  are  liable  to  be  so  considered,  in  the  judgment  even  of  the 
most  zealous  advocates  of  neutral  commerce.  As  to  the  relaxation 
in  favor  of  the  export  of  native  produce,  said  to  have  been  sanctioned 
by  a  determination  upon  Prussian  hemp,  in  the  case  of  the  Jonge 
Pieter,  I  am  by  no  means  disposed  to  consider  that  oase  as  laying 
down  any  such  universal  principle.^ 

There  have  been  many  cases,  in  which  native  articles  going  to  the 

enemy's  ports  on  the  account  of  inhabitants  of  the  country  which 

produced  them,  have  been  treated  as  contraband.     In  the  famous 

case  of  the  Med  Good's  Hielp,  Soderberg,  a  cargo  of  pitch  and  tar, 

going  on  Swedish  account  from  Stockholm  to  Port  Louis,  was  con- ' 

demned ;  ^  that  condemnation  was  afterwards  confirmed  by 

[  *  30  ]  a  solemn  judgment  of  the  *  Lords,  and  the  manuscript  note 

which  I  have  of  that  case,  expressly  states  it  to  have  been 

condemned  by  the  Lords  of  Appeal  on  the  ground  of  contraband.^ 

It  cert€unly  does  not  aid  the  Russian  claimant  in  this  case,  that 
the  cargo  is  going  to  a  country,  against  which  his  sovereign  is  exer- 
cising hostility.  That  Russia  is  in  a  state  of  war  with  Holland,  is 
more  than  I  can  venture  to  assert,  no  declaration  to  that  effect  hav- 
ing formally  announced  it ;  and,  therefore,  if  this  was  a  cargo  of  a 
perfectly  inoffensive  nature,  on  the  account  of  a  Russian,  it  might, 
perhaps,  be  too  much  for  this  court  to  confiscate  it  upon  the  ground 
of  a  trading  with  the  enemy  of  his  sovereign ;  *  at  the  same  time  it  is 
to  be  remarked  that  Russia  is  the  declared  public  enemy  of  the 
French  Republic,  the  patroness  and  ally  of  the  present  government  of 
Holland ;  that  the  fleet  of  Russia  is  immediately  cooperating  with 
the  fleet  of  Grreat  Britain  in  the  blockade  of  Amsterdam ;  and,  though 
an  auxiliary  fleet  is  not  of  itself  sufficient  to  make  its  government  a 
principal  in  a  war,  yet  where  captures  are  made  and  prizes  are 
claimed  by  that  auxiliary  force,  as  t-aken  from  a  common  enemy, 
which  has  been  repeatedly  done  in  the  present  Dutch  hostilities,  it  is 


1  [See  The  AppoUo,  4  C.  Bob.  158.]  3  Lords,  June  80, 1750. 

8  Adm.  1747.  4  [The  Nayade,  4  C.  Bob.  251.] 
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not  easy  to  discover  the  grounds  on  which  the  government  to  which 
the  auxiliary  fleet  belongs  can  be  considered  as  entirely  neutral. 

Adverting,  therefore,  to  all  circumstances,  considering  that  this  is  a 
shipment  of  naval  stores  to  a  port  of  naval  equipment  under  posses- 
sion of  the  French,  and  that  Russia  is  engaged  in  declared  hostilities 
against  Prance,  I  shall  condemn  this  cargo  as  contraband, 
and  I  shall  'make  no  distinction.^     The  statement  of  the  [  *  31  ] 
King's  Advocate  is  in  my  opinion  the  law  of  nations,  upon 
this  point     To  escape  from  the  contagion  of  contraband,  the  inno* 
cent  articles  must  be  the  property  of  a  different  owner.^ 

I  shall  therefore  condemn  the  whole  cargo. 


The  Magnus,  Sorensen,  master. 

*  -  November  20,  1798. 

Switzerland,  and  interior  countries,  arc  allowed  to  export  and  import  through  an  cnemy'i 
ports  •,  but  strict  proof  of  property  is  required.  In  doubtful  cases,  orders  and  the  mode  of 
payment  are  points  necessary  to  be  proved. 

This  was  a  case  of  a  ship  laden  with  coffee  and  sugars,  and  taken 
on  a  voyage  from  Havre  to  Genoa.  The  ship  had  been  restored  as 
Danish  property,  and  the  cargo  had  been  referred  to  farther  proof  by 
plea  and  proof,  on  a  claim  given  for  Mr.  D.  Merian,  a  merchant  of 
Basle  in  Switzerland. 

Judgment. 

Sir  W.  Scott.  This  is  the  case  of  a  neutral  ship  destined  from 
Havre  to  Genoa.  The  principal  question  arising  in  it,  respects  the 
property  of  the  cargo  —  whether  it  is  to  be  considered  as  belonging 
to  the  claimant  Merian,  or  to  some  persons  resident  in  France. 

The  account  which  the  master  gives  of  his  knowledge  of  the  trans- 


1  [The  Mercurius,  1  C.  Rob.  80,  85;  The  Sarah  Christina,  1  C.Rob. 237,  242;  The 
Neptunos,  6  C.  Rob.  403,  409;  The  Charlotte,  5  C.  Rob.  275 ;  The  Lnmanuel,  2  C. 
Bob.  196;  note  to  The  Ringende  Jacob)  1  C.  Rob.  91.  As  to  dispatches,  see  note  to 
The  Caroline,  6  Rob.  465.] 

*  Bynkerehoek,  through  the  whole  of  his  12th  chapter,  strongly  yindicates  this  prin- 
dple,  *^  Sed  omnino  distinguendum  putem,  an  licitss  et  illicitsB  merces  ad  eundcm  do- 
minum  perlsneant,  an  ad  divereos,  si  ad  eundem  omnes  recte  publicabuntur,  ob  con- 
tinentiam  delictL"— Bynk.  Q.  J.  Pub.  b.  1,  c.  12. 
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action,  goes  a  very  little  way ;  he  says,  "  his  ship  was  chartered  by  a 

person  living  in  France,  who  told  him,  he  took  it  up  for  the 

[  •  32  ]  service  'of  a  Swiss  merchant;  but  more  than  this  he  knows 

nothing  of  the  matter."     The  variation  between  Abel  and 

D.  Merian,  which  the  master  made  in  filling  up  the  bill  of  lading,  is, 

I  think,  not  sufficiently  explained. 

This  was  the  state  of  the  case  on  the  first  hearing ;  and  it  was 
highly  reasonable  to  require  farther  proof  of  some  sort  or  other ;  the 
order  which  has  been  made,  has  given  each  party  an  opportunity  of 
stating  his  case  in  a  distinct  allegation,  and  has  called  on  him  to 
support  it  by  the  best  proof  the  nature  of  his  case  can  afford. 

Perhaps  it  would  not  be  going  too  far  to  say,  that  in  Swiss  cases  it 
would  not  be  unreasonable  to  require  proof  rather  of  a  stricter  nature 
than  what  is  usually  deemed  sufficient  in  ordinary  cases  between  ma- 
ritime nations ;  and  I  say  this  only  in  reference  to  the  situation  in 
which  the  Swiss  stand,  in  being  obliged  to  trade  chiefly  through  other 
countries,  and  often,  as  in  this  case,  through  the  ports  of  the  enemy. 
The  privilege  of  carrying  on  trade  in  this  manner,  in  time  of  war,  has 
been  allowed  to  them  in  common  with  some  of  the  interior  countries " 
of  Germany,  in  consideration  of  the  hardship  that  they  would  sus- 
tain, were  they  to  be  altogether  restricted  from  becoming  merchants, 
for  the  supply  of  their  own  wants,  or  for  the  export  of  the  manufac- 
tures and  native  produce  of  their  own  country. 

But  neither  of  these  instances  will  extend  to  support  the  preten- 
sions of  this  claimant.      He  has  gone  much  farther,  he  has  been 
trading  in  articles  of  France,  without  a  reference  to  any  wants  of 
his  own  country ;  and  he  appears  here  only  in  the  character 
[  *  33  ]  •  of  a  general  merchant  interposing  to  carry  on  the  trade  be- 
tween France  and  Genoa  with  Security. 

I  will  not,  however,  at  present  make  this  a  question,  nor  say  how 
far  in  a  fair  transaction  a  Swiss  might  be  allowed  to  stand  in  the 
place  of  a  French  merchant,  and  trade  in  this  manner;  it  might,  I 
think,  be  attended  with  some  difficulty  to  establish  such  a  privilege ; 
but  at  present  I  will  suppose  it  to  be  allowable ;  it  must  however  on 
all  sides  be  conceded,  that  on  the  fairest  terms,  such  a  trade  would  be 
exposed  to  great  suspicion ;  and,  therefore,  we  may  be  justified  in 
requiring  more  than  ordinary  proof. 

In  this  case,  the  proof  that  was  required  was  of  the  most  solemn 
nature,  by  plea  and  proof.  But  I  will  suppose  it  had  been  ordered  only 
in  general  terms ;  even  then  what  sort  of  proof  should  we  have  ex- 
pected ?  Not  merely  a  test  affidavit.  Considering  the  distressed  state 
of  the  trade  of  France,  and  the  shifts  to  which  the  French  were  reduced 
to  carry  it  on,  we  could  not  have  been  satisfied  with  bare  attesta- 
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tions ;  the  correspondence  of  the  parties,  the  orders  for  purchase,  and 
the  mode  of  payment,  would  have  been  the  points  to  which  the 
Court  TT^ould  have  looked  for  satisfaction. 

In  this  case  therefore,  where  proof  of  a  more  solemn  nature  had 
been  ordered,  it  could  not  be  expected  that  less  than  ordinary  proof 
would  be  received.  Plea  and  proof  is  an  awakening  thing ;  it  ad- 
monishes the  parties  of  the  difficulties  of  their  situation,  and  calls  for 
all  the  proof  that  their  case  can  supply.^  They  should  have  proved 
the  orders  and  the  payment;  these  might  have  been  sufficient;  with- 
out these,  all  proofs  of  a  secondary  nature  must  fail  to  give 
that  satisfaction  *  which  the  Court  is  entitled  to  demand.       [  *  84  ] 

Nor  can  the  parties  themselves  think  us  unreasonable. 
Aware  of  the  justice  of  these  expectations,  they  have  framed  the  first 
article  of  their  plea  to  give  this  information ;  it  is  pleaded,  "  that 
Girarde  purchased  on  commission  for  Merian ;  '*  but  not  a  word  of 
evidence  is  produced  to  support  this  assertion,  nor  is  the  defect  in 
this  material  article  in  any  degree  counterbalanced  by  proof  on  the 
next  great  point,  —  the  mode  of  payment.  Payment  to  Girarde  is  not 
feven  alleged ;  but  the  explanation  is,  that  payment  was  made  by 
bills,  partly  on  a  French  house,  and  partly  on  Merian.  But  when  this 
point  is  still  farther  investigated, —  when  it  is  asked,  were  these  bills 
paid?  all  the  answer  that  we  can  obtain  is  merely  argumentative. 
"  They  must,"  say  the  witnesses, "  have  been  paid,  or  the  goods  would 
not  have  been  sent"  In  the  same  evasive  strain  are  our  inquiries 
answered  on  the  former  point.  When  it  is  asked,  "  Did  Girarde  pur- 
chase these  goods  for  Merian  ?  "  —  "  Yes,"  say  the  witnesses,  "  as  we 
have  seen  by  the  books  and  writings."  But  where  are  these  books  ? 
and  what  are  these  writings  that  they  cannot  be  produced  ?  The 
correspondence  between  Merian  and  D' Orange  is  freely  exhibited ; 
but  not  a  word  appears  of  all  the  letters  that  must  have  passed  be- 
tween Menan  and  Girarde.  D' Orange,  through  the  whole  of  the 
transaction,  appears  but  as  a  middle  man.  The  case,  even  if  most 
fraudulent,  would  have  supplied  this  sort  of  proof,  and  must  have  run 
nearly  in  the  same  course.  • 

Indeed  the  defects  in  this  case  are  exactly  similar  to  those  that 
occurred  in  The  Active,^  Blair ;  a  suspicion  in  that  case 
arose,  that  Mr.  Brown  the  claimant,  •was  but  an  instrument  [  *  36  ] 
to  convey  the  produce  of  the  French  colonies  to  France. 
Much  evidence  was  produced,  but  it  never  reached  the  origin  of  the 

1  [As  to  "  plea  and  proof"  see  Letter  of  Sir  Wm.  Scott  and  Sir  John  Nicboll  to  Hon. 
John  Jnj.post,  p.  S90;  The  Sally,  1  Gall.  401,  403 ;  The  Adriana,  1  C.  Bob;  313.] 
<  Lords,  Maroh  10, 1798. 
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tranBaction ;  the  fact  of  purchase  was  never  proved ;  and  in  that  case 
the  defect  was  deemed  fatal  and  conclusive. 

But  it  is  said,  in  this  case,  the  defect  arises  from  the  forms  of  our 
proceedings,  from  those  rules  of  practice  which  refuse  a  requisition  to 
examine  witnesses  in  France.^ 

This  excuse  would  indeed  be  entitled  to  much  attention,  were  it  a 
point  capable  of  no  other  proof  than  the  testimony  of  Girarde ;  but 
there  must  have  been  documents  also  to  this  effect  in  the  possession 
of  the  claimant.  "  He  is  dead,"  it  is  said ; — but  his  books  survive,  and 
it  is  not  pretended  that  they  are  destroyed.  If  the  transaction  there- 
fore was  ever  bottomed  in  truth,  as  an  adventure  of  considerable 
value,  it  must  have  been  attended  with  all  the  forms  of  mercantile 
proceedings ;  it  must  have_  appeared  in  Merian's  books.  Till  some 
account  is  given  of  these,  it  can  be  no  cause  of  complaint  that  we  do 
not  permit  a  party  to  resort  to  France  for  that  ptoof  which  his  own 
counting-house  ought  to  supply. 

Thus  stands  the  case  on  defect  of  evidence ;  and  condemnation,  it 
is  urged,  must  necessarily  ensue.  Total  defect  of  evidence  is  cer- 
tainly, on  the  general  rule,  a  legal  ground  of  condemnation,  especi- 
ally where  the  party  has  been  indulged  with  the  opportunity  of  sup- 
^  plying  the  defect.  But  it  is  always  a  painful  thing  to  the 
[  *  36  ]  Court  to  decide  on  mere  defects ;  *  they  arise  sometimes 
from  ignorance,  from  negligence  often,  or  perhaps  from  acci- 
dent 

On  mere  defect,  it  would  have  been  with  great  pain  that  I  should 
have  proceeded  to  condemn  so  considerable  a  mass  of  property  as  is 
involved  in  these  causes;  it  would  relieve  me  from  this  anxiety,  to 
find  also  in  addition  to  these  defects,  some  affirmative  proofs  of  fraud. 
I  have  therefore  looked  into  the  case  with  this  view,  and  I  think  it  is 
a  case  which  will  afford  me  that  satisfaction.  Mr.  Merlan  appears 
to  have  been  a  very  young  man,  not  established  in  any  house  of 
trade  till  the  commencement  of  the  present  war  in  1793 ;  he  appears 
also  to  have  been  firequently  in  France ;  he  must  have  had  opportu- 
nities, therefore,  of  becoming  acquainted  with  the  distresses  of  French 
merchants,  and  their  want  of  some  such  assistance  as  his,  to  screen 
their  trade.  The  extent  of  Mr.  Merian's  mercantile  engagements 
must  have  been  very  great ;  yet  it  is  said,  as  an  excuse  for  producing 
no  more  witnesses,  "  that  he  had  but  one  clerk,  and  that  this  person 
cannot  now  be  found ; "  his  books,  however,  as  I  have  before  observed, 
if  indeed  there  were  any  books,  must  have  been  preserved ;  there  is, 
besides,  no  trace  of  any  insurance.   All  these  suspicious  circumstances 

1  [The  Diana,  2  Gall.  93.J 
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£Eurly  justify  me  in  looking  to  a  former  case,  in  which  something  has 
appeared  respecting  this  gentleman.  In  the  case  of  The  Molly  be- 
fore the  LiOids  of  Appeal,^  there  was  exhibited  a  certificate  of  Abel 
Merian,  the  father,  in  which  he  swore,  '<  the  property  of  the  cargo  in 
question  belonged  to  his  son;"  in  this  case  the  same  gentleman 
swears,  ^he  knows  nothing  of  the  mercantile  transactions  of  his 
son." 

•  Thus  stands  the  whole  case.     On  a  view  of  all  these  [  *  37  ] 
symptoms  of  fraud,  in  addition  to  defects  of  evidence,  I 
think  I  should  be  fully  justified  in  pronouncing  it  subject  to  condem- 
nation.   I  should  still,  however,  feel  reluctant  to  condemn  so  large  a 
property,  if  I  thought  there  were  any  means  of  obtaining  farther 
information ;  but  I  fear  there  are  none. 

If  the  experience  of  the  counsel  can  furnish  any  instance  in  which 
a  second  reference  has  been  made  for  farther  proof,  after  the  cause  had 
undergone  a  trial  of  this  nature  by  plea  and  proof,  I  should  be  glad  to 
be  informed  of  it;  if  the  Lords  of  Appeal  think  they  can  go  beyond 
the  forms  of  this  Court,  and  admit  farther  proof,  I  cannot  say  I  should 
regret  it;  but  I  fear  I  cannot  make  such  a  deviation  from  the  esta- 
blished rules  of  practice. 

Condemnation— -but  suspended  to  search  for  precedents  on  this 
point;  Decembers — condemnation  final,  no  precedents  being  pro- 
duced. 


The  Aquila,  Lunsden,  master. 

NoYexnber  27th,  1798. 

The  rate  of  salvage  on  derelict  is  in  the  discretion  of  the  Court;  the  ancient  role  of  grant- 
ing a  moietj  dejure  to  the  finder  has  been  orermled  bj  the  practice  of  the  centnry. 

This  was  a  case  of  a  ship  and  cargo  found  derelict  at  sea ;  the 
destination  appeared  to  have  been  from  Cadiz  ostensibly  to  Ham- 
buj^h ;  but  in  fact,  as  there  was  great  reason  to  believe,  to  Amster- 
dam ;  the  ship  had  been  restored  as  Swedish  property ;  the  cargo  had 
been  condemned  as  unclaimed. 

The  cause  now  came  on  upon  a  reserved  point,  respecting  the  title 
to  the  condemned  goods;  and  the  proportional  merits  of  different 
salvors. 

1  Korember  21, 1795. 

VOL.  I.  3 
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[  •  38  ]  •  For  the  original  finders,  Lawrence  and  Swdbey.  The 
original  finders  in  this  case  are  not  to  be  considered  strictly 
under  the  character  of  salvors ;  that  term  applies  in  common  accepta- 
tion to  cases  of  a  very  different  description.  In  cases  of  salvage  there 
is  no  dereliction  of  property ;  salvage  consists  in  assistance  given  to 
fiiends,  or  in  rescue  made  firom  an  enemy,  actually  in  possession ;  this 
case  falls  more  properly  under  the  principles  of  general  law,  and  more 
especially  under  those  rules  of  the  civil  law,  by  which  a  title  in  such 
things  as  are  bona  vacantia^  is  acquired  by  the  occupancy  of  the  first 
finder.  It  appears,  however,  that  under  the  ancient  practice  of  this 
Court,  and,  as  it  is  submitted,  under  the  true  rule  of  this  country, 
goods  found  derelict  at  sea,  have  been  divided  by  moieties,  between 
the  finder  and  the  crown  ;  this  practice  is  supported  by  very  ancient 
authority.  Inquisition  taken  at  Queenborough,  anno  1375,  2d  April, 
45  Edward  III.,  with  additional  articles  entered  in  the  Black  Book  of 
the  Admiralty,  No.  D.  Art.  23  ^  and  74.^  Also  another  ancient  inqui- 
sition translated  by  Rowghton  into  Latin.  These  records  seem  to 
establish  a  moiety  of  the  thing  recovered  to  be  of  right  due  to  the 
finder,  and  forfeited  only  by  concealment 
[  *  39  ]  The  more  ancient  forms  of  practice '  in  the  *  Registrar's 
Book  recognize  this  share  also  as  a  matter  of  right  After 
condemnation  to  the  crown,  a  monition  issued  against  all  persons  in 
whose  possession  the  goods  remained, "  to  bring  the  same  into  the  regis- 
try, that  they  might  be  divided  according  to  law  between  the  finder 
and  the  crown :  ^  ad  effectum  ut  inter  dominum  nostrum  regem 
et  eadem  huic  curiae  presentantes  juxta  jura  dividantur:  et  si  for- 
san  aliquis  vel  aliqui  vendiderunt  vel  vendidit  eorum  aliqua,  tunc 
ad  introdncendum  mediam  partem  proventus,  ad  usum  dicti  domini 
regis." 

At  what  time  this  form  ceased  to  be  used,  or  whether  the  ancient 
practice  was  overruled  on  argument  or  not,  nowhere  appears ;  but 
notwithstanding  an  alteration  may  have  taken  place  in  the  forms  of 
the  court,  and  the  proportion  of  a  moiety  may  not  in  later  times  have 
been  decreed  de  jure,  it  has  still  continued  to  be  the  favored  propor- 
tion, and  the  exceptions  to  it  have  been  but  very  few.  With  respect 
to  the  second  claimants,  they  can  have  no  claim  as  finders ;  they  can- 


1  "  Item :  soit  enquis  de  toutes  nefs,  Yesseaulx,ou  bateaulx  qui  sont  trouvez  waif  sur 
la  mer,  dont  rAdmiral  n'a  eu  sa  part  k  lui  due  d'office,  c'est  k  dire,  la  moiti^." 

*  "  Item :  pour  prendre  duement  et  receyver  ce  que  de  droit  appartient  k  rAdmiral, 
de  flottesyn,  waif,  deodant,  getesyn,  &  wreck  de  mer;  cestassayoir  la  moiti6  et  Tautre 
moiti^  k  regard  dicelles  au  trouveurs,  pour  leur  travaU." 

S  Decree,  July  13, 1683. 
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not  pretend  to  be  considered  as  salvors ;  whatever  remnneration  they 
may  deserve,  it  must  be  given  to  them  in  the  nature  of  payment  for 
labor  and  service ;  they  cannot  participate  in  the  higher  claims,  which, 
it  is  submitted,  have  been  acquired  to  the  first  occupants  in  this  case 
on  other  grounds. 

Arnold  and  Sewelj  for  the  crew  of  the  second  vessel. 

For  the  Crown,  the  King^s  Advocate.  The  pretensions  of  the  ori- 
ginal finders  in  this  case  are  wholly  unfounded.  Whatever  may  be 
the  title  by  occupancy  in  a  state  of  nature,  it  can  have  no 
•place  here;  the  law  of  this  country  has  long  ago  assigned  [*40  ] 
the  property  of  goods  so  situated  to  the  crown.  It  is  an 
axiom  of  law  so  clear,  and  established  by  ancient  statutes,^  that  it 
is  unnecessary  to  enter  into  any  argument  to  support  it ;  the  claim- 
ant indeed  will  not  venture  to  assert  a  distinct  legal  property  in 
these  goods ;  but  it  is  insinuated,  that  there  is  a  certain  proportion  of 
reward,  so  established  by  practice,  and  so  fixed  as  a  rule,  that  if  it  is 
admitted,  it  must  produce  the  same  effect.  But  no  traces  of  this 
practice  can  be  discovered  later  than  the  times  of  Charles  IL  The 
forms  of  practice  that  have  been  cited  are  of  that  reign.  The  extract 
w^hich  has  been  relied  upon  is  firom  a  sentence  in  the  year  1683.  It 
cannot  be  denied  that  an  alteration  has  taken  place  in  practice  since 
that  time;  for  a  variety  of  precedents  may  be  produced  to  show  that 
a  different  rule  has  prevailed  during  the  present  century,  by  which  the 
reward  has  always  been  apportioned  to  the  merits  of  each  separate 
case ;  indeed,  an  indiscriminate  fixed  proportion  would  have  in  it 
something  of  absurdity.  It  is  submitted,  therefore,  that  it  is  under 
this  reformed  practice  that  the  court  will  exercise  its  discretion  on  the 
particular  services  of  the  several  claimants  in  the  present  case. 

Judgment. 
Sir  W.  Scott.     This  is  a  case  of  a  ship  and  cargo  found  dere- 
lict at  sea,  and  certainly  it  is  a  case  of  legal  derelict;^  for  it  is  by  no 
means  necessary  to  constitute  derelict,  that  no  owner  should 
afterwards  appear.    It  is  sufficient  if  there  has  *been  an  [*4]^  ] 
abandonment  at  sea  by  the  master  and  crew,  without  hope 

I  3  Edw.  1,  c.  4 ;  17  Edw.  2,  c.  11. 

>  [As  to  what  will  constitute  derelict,  see  Tyson  v.  Prior,  1  Grail.  188 ;  Rowe  v.  Brig — , 

1  Mason,  272 ;  The  Boston,  1  Sumn.  828 ;  Flinn  t;.  The  Leander,  Bee's  Adm.  R.  260 ; 
L'Esperance,   1  Dodson,  46;   Abbott  on  Shipping,  Part  8,  ch.  10,  Perkins's   ed.: 

2  Br.  Civ.  and  Adm.  Law,  51 ;  The  Barefoot,  1  Law  &  Eq.  R.  661 ;  Clark  v.  Cham- 
beriain,  3  Mees.  &  W.  78 ;  The  Beaver,  8  C.  Rob.  292.] 
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of  recovery ;  I  say  without  hope  of  recovery,  because  a  mere  quitting 
of  the  ship  for  the  purpose  of  procuring  assistance  fipom  shore,  or  with 
an  intention  of  returning  to  her  again,  is  not  an  abandonment 

Sir  Leoline  Jenkins  defines  derelicts  to  be,  "  Boats  or  other  vessels 
forsaken  or  found  on  the  seas  without  any  person  in  them.  Of  these 
the  Admiralty  has  but  the  custody,  and  the  owner  may  recover  them 
within  a  year  and  a  day,"  ^ 

This  case,  therefore,  is  to  be  considered  as  derelict ;  and  in  that 
form  the  proceedings  were  originally  commenced  against  both  the 
ship  and  cargo.  ^The  ship  has  been  claimed  and  restored  ;  the  cargo 
has  not  been  claimed;  but  there  was  reason  to  expect  an  owner 
would  appear,  as  there  were  papers  on  board  describing  it  to  be  the 
property  of  a  neutral  owner.  Some  suspicions  occurred,  however, 
that  it  was  in  fact  the  property  of  an  enemy ;  and  under  these  cir- 
cumstances it  became  expedient  to  proceed  against  it  as  prize,  for 
the  purpose  of  meeting  the  pretensions  of  the  ostensible  neutral  owner, 
and  of  bringing  the  examination  of  his  claim,  where  alone  it  could 
be  properly  discussed,  into  the  Prize  Court.  These  measures  were 
highly  necessary,  and  therefore  no  objection  can  justly  be  made 
against  the  mode  of  proceeding  which  has  been  pursued  in  this  case 
on  behalf  of  the  crown. 

It  has  been  contended,  that  this,  being  a  case  of  derelict,  is  there- 
fore not  a  case  of  salvage  ;  and  a  distinction  has  been  made, 
[  •  42  ]  as  if  salvage  was  one  thing  and  derelict  *  another ;  but  I 
must  observe,  that  the  parties  themselves,  in  the  very  outset 
of  the  case,  alleged  themselves  to  be  salvors,  and  prayed  to  be  re- 
warded in  that  character.     This  distinction,  therefore,  is  not  very 
consistent  with  their  own  plea. 

It  is  farther  argued  on  the  same  principle,  that  it  is  the  property  of 
the  goods,  and  not  a  mere  title  to  reward,  that  has  been  acquired  by 
these  finders  by  right  of  occupancy ;  and  it  has  been  attempted  to 
support  this  demand  by  various  citations  from  the  civil  law.  It  is 
certainly  very  true  that  property  may  be  so  acquired ;  but  the  ques- 
tion is,  to  whom  is  it  acquired  ?  By  the  law  of  nature,  to  the  indi- 
vidual finder  or  occupant  But  in  a  state  of  civil  society,  although 
property  .may  be  acquired  by  occupancy,  it  is  not  necessarily  ac- 
quired to  the  occupant  himself;  for  the  positive  regulations  of  the 
state  may  have  made  alterations  on  the  subject ;  and  may,  for  rea- 
sons of  public  peace  and  policy,  have  appropriated  it  to  other  persons ; 
as,  for  instance,  to  the  state  itself,  or  to  its  grantees. 

It  will  depend,  therefore,  on  the  law  of  each  country  to  determine 

^  Life  of  Sir  Leoline  Jenkins,  vol.  1,  p.  89. 
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whether  property  so  acquired  by  occapaney  shall  accrue  to  the  indi- 
vidual finder,  or  to  the  sovereign  and  his  representatives ;  and  I  con- 
sider it  to  be  the  general  rule  of  civilized  countries,  that  what  is  found 
derelict  on  the  seas,  is  acquired  beneficially  for  the  sovereign,  if  no 
owner  shall  appear.^  Selden  lays  it  down  as  a  right  annexed  to  sove- 
reignty,^ and  acknowledged  amongst  all  nations,  ancient  and  modern. 
Lioccenius  mentions  it  as  an  incontestible  right  of  sovereignty  in  the 
north  of  Europe.^  Valin  ascribes  the  same  right  to  the  crown 
of  France ;  *  and  speaking  of  the  rule  in  *  France,  that  a  third  ["•  43  ] 
shall  be  given  to  salvors,  in  cases  of  shipwreck,  expressly 
applies  the  same  rule  to  derelicts,  as  standing  on  th^  same  footing. 
In  England,  this  right  is  as  firmly  established  as  any  one  preroga- 
tive of  the  crown ;  I  have  already  adverted  to  the  authority  of  Sel- 
den. In  some  manuscript  notes,  which  I  have  of  a  very  careful 
and  experienced  practiser  in  this  profession.  Sir  E.  Simpson,  he  says, 
*'  By  marine  law,  the  Lord  High  Admiral  has  the  custody  of  derelicts 
found  at  sea ;  if  no  owner  appears,  they  become  perquisites  of  admi- 
ralty ;  the  finder  can  have  no  property  in  them ;  only  a  reward  for 
his  trouble,  in  preserving  them ;  if  no  owner  appears,  or  if  the  claim- 
ant cannot  prove  his  property,  the  salvors  have  not  acquired  any  right 
in  the  thing  found,  but  they  must  be  satisfied  for  their  expense  and 
trouble  from  a  sale  of  the  ship  and  ca^go."  And  indeed  in  the  very 
case  for  which  I  am  indebted  to  the  industry  of  Dr.  Swabey,  the 
title  of  the  crown  is  fully  recognized. 

But  another  question  is  started :  whether,  although  the  crown  is 
allowed  to  have  the  exclusive  right  of  property,  in  cases  where  no 
owner  appears,  there  is  not  an  universal  rule  that  gives  to  the  finder, 
in  all  cases  alike,  without  regard  to  the  degrees  of  merit  or  service, 
one  moiety  of  the  thing  preserved?  We  should  certainly  not  be  very 
desirous  to  find  such  a  rule ;  nor  could  we  wish  to  reduce  to  one 
dead  level  the  various  degrees  of  merit  that  must  perpetually  occur, 
according  to  the  particular  circumstances  of  each  separate  case.  If 
there  was  such  a  rule,  however,  it  would  be  my  duty  to  obey  it ;  but 

1  can  find  no  such  rule  in  the  general  maritime  law.     I  have 
looked  into  the  books  on  this  subject;  in  *The  Consulato   [*44  ] 

1  [  As  to  the  property  in  derelict  see  Bee's  Adm.  R.  82 ;  The  King's  Property  Dere- 
lict,  1  Hagg.  Ad.  R  383 ;  2  Bl.  Comm.  9  ;  The  Thetis,  3  Hagg.  Ad.  R.  236,  and  S.  C. 

2  Knapp,  408 ;  2  Brown  Civ.  and  Adm.  Law,  62 ;  The  Belle  Creole,  1  Pet.  Adm.  R. 
31 ;  The  Cato,  1  Pet.  Adm.  R.  48 ;  The  Amethyst,  1  Davies,  20 ;  The  King  v.  4f 
casks  of  brandy,  3  Hagg.  Ad.  R.  270.] 

*  De  Dom.  Maris,  lib.  1,  c.  24. 

3  Lib.  1,  c.  7, 10.  *  Lib.  4,  tit  9,  art.  26, 

3* 
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del  Mare,  and  in  other  books,  I  find  no  such  rule ;  I  find  no  such  rule 
established  by  the  practice  of  other  European  nations.^ 

By  the  citations  which  have  been  made  from  the  Black  Book  of 
the  Admiralty,  it  does  indeed  appear  that  anciently  the  division 
which  usually  took  place  between  the  Lord  High  Admiral  and  the 
finder  of  derelict,  was  by  moieties ;  and  the  papers  to  which  my  at- 
tention has  been  called  by  Dr.  Swabey,  do  show  something  of  a  con- 
tinuance of  such  a  rule  down  to  the  time  of  Charles  II.  It  appears 
from  those  papers,  that  the  whole  was  condemned  as  of  right  to  the 
king,  and  half  was  afterwards  given  to  the  finder.  There  still  remains 
some  ambiguity,  however,  in  what  manner  this  share  was  given; 
whether  in  conformity  to  a  general  rule,  then  conceived  to  be  binding, 
may  be  doubted,  though  I  am  inclined  to  think  it  was. 

In  later  cases,  however,  I  find  no  observance  of  any  such  rule.  In 
1777,  there  was  a  case  of  considerable  merit,  in  which  Sir  G.  Hay 
gave  only  a  third.  In  1779,  there  was  another  case  of  a  bag  of 
money  found  in  the  sea,  of  which  three  eighths  were  given.  A  case 
has  been  cited  by  the  Advocate  of  the  Admiralty,  in  which  Sir  W. 
Wynne,  then  Bang's  Advocate,  and  the  then  Advocate  of  the  Admi- 
ralty,^ recommended  it  to  the  crown  to  allow  a  moiety ;  but  I  do  not 
understand  that  opinion  to  have  been  given  in  conformity  to  any  posi- 
tive or  prevailing  rule.  "  It  appears  to  us,"  says  that  opinion,  "  that 
the  salvors  are  entitled  to  a  moiety  for  the  merit  which  they 
[  *45  ]  have  had  in  this  transaction."  •By  these  words  they  evi- 
dently appear  to  have  taken  their  measure  not  from  any 
precise  rule,  but  from  the  particular  circumstances  of  the  case, 
and  imply  therefore  a  denial  of  the  exbtence  of  any  express  rule 

1  [  As  to  the  amount  of  salvage  to  be  given  in  cases  of  derelict  see  Rowe  v.  Brig — , 
1  Maflon,  872 ;  The  Henry  Ewbank,  1  Sumn.  400 ;  The  Foitona,  4  C.  Bob.  193 ;  The 
BlendeiOiall,  1  Dod.  414 ;  The  Lord  Nelson,  £dw.  Adm.  R.  79 ;  The  Maria,  lb.  1 75 ; 
L'Esperance,  1  Dod.  49 ;  The  Mary  Ford,  3  Dall.  188 ;  The  Blaireau,  2  Cranch,  240 ; 
The  Reliance,  2  Hagg.  Ad.  R.  90  n ;  The  Brittania,  3  Hagg.  Ad.  R.  158 ;  The  Effat, 
3  Hagg.  Ad.  R.  165  ;  The  Ewell  Grove,  3  Hagg.  Ad.  R.  209 ;  The  Thetis,  2  Knapp, 
410,  and  S.  C.  3  Hagg.  Ad.  R.  14 ;  The  Jonge  Bastiaan,  5  C.  Rob.  822 ;  The  Jabilee, 
3  Hagg.  Ad.  R.  43  n ;  Sprague  v.  One  hundred  and  fortj  barrels  of  flour,  1  Story  R. 
196  ;  The  Elliota,  2  Dod.  76;  The  Frances  Mary,  2  Hagg.  Ad.  R.  89  ;  The  Eugene, 
3  Hagg.  Ad.  R.  156;  The  Twee  Gebx)eder8,  3  Hagg.  Ad.  R.  430n;  The  Martha, 
3  Hagg.  Ad.  R.  434 ;  The  Watt,  2  W.  Rob.  70 ;  The  Nicolina,  2  W.  Rob.  175 ;  The 
Charlotta,  2  Hagg.  Ad.  R.  361 ;  The  Queen  Mab,  3  Hagg.  Ad.  R.  242 ;  The  Caro- 
lina, 2  W.  Rob.  124 ;  Queen  v.  The  Windsor  Castle,  2  Notes  of  Cases,  63  Supple- 
ment ;  The  Sarah  Bell,  4  lb.  145 ;  The  Cdumbia,  3  Hagg.  Ad.  R.  428 ;  The  Rising 
Sun,  Ware,  378 ;  The  Helene,  3  Hagg.  Ad.  R.  430  n ;  The  Salacia,  2  Hagg.  Ad.  R. 
262 ;  The  Waterloo,  2  Dod.  438 ;  Peisch  t;.  Ware,  4  Cranch,  347 ;  The  Cato,  1  Pet. 
Ad.  R.  48 ;  The  Amethyst,  1  Davies,  30 ;  'The  Cora,  2  Pet  Ad.  R.  861.] 

a  Sir  W.  Scott. 
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at  that  time.  The  notes  of  Sir  K  Simpson,  which  I  have  before 
cited,  prove  that  he  knew  of  no  such  role ;  for  after  saying,  ^  In  such 
a  case  it  becomes  a  perquisite  of  Admiralty,"  had  there  been  such 
a  rule,  he  wonki  naturally  have  added ;  not,  as  the  words  now  stand, 
"  The  salvors  must  be  satisfied  for  their  expense  and  trouble ;  *'  but 
"  the  salv<»rs  shall  take  a  moiety  ; "  he  therefore  had  no  knowledge  of 
such  a  rule. 

On  a  view  of  the  whole  argument,  and  looking  at  the  latest  prac- 
tice of  these  courts,  I  am  of  opinion  that  there  is  no  such  rule ;  it 
may  have  existed,  and  become  obsolete.  Many  alterations  in  prac- 
tice we  know  have  taken  place  since  the  compilation  of  the  Black 
Book  of  the  Admiralty ;  and  perhaps  there  may  have  been  a  change 
on  this  point  If  such  a  rule  ever  existed,  it  is  become  obsolete ;  and 
as  there  is  nothing  reasonable  in  the  principle,  that  should  induce  us 
to  wish  for  its  revival,  I  shall  pronounce  the  salvors  not  to  be  dejure 
entitled  to  a  moiety ;  but  applying  the  discretion  of  the  court  to  the 
circumstances  of  this  case,  I  shall  decree  to  them  two  fifths  of  the 
cargo  saved. 

The  next  consideration  is,  who  are  the  salvors  ?  and  in  what  pro- 
portion is  the  reward  to  be  distributed  amongst  them  ?  There  are 
three  different  parties ;  the  crew  of  a  small  vessel  who  first  took  pos- 
session, ten  in  number;  the  crew  of  another  small  vessel 
coming  to  *the  assistance  of  the  former,  three  in  number;  [  *46  ] 
and,  thirdly,  a  gentleman,  a  magistrate,  who  interfered  in  a 
later  stage,  and  wishes  to  be  considered  as  a  salvor.  With  respect 
to  the  two  former  parties  there  can  be  no  doubt,  they  are  both 
entitled ;  but  it  is  contended  on  behalf  of  the  first  set,  that  they  are 
the  only  salvors,  and  that  the  second  ship's  crew  ought  to  be  paid  only 
for  assistance  and  labor,  but  not  as  salvors.  On  the  other  side,  the 
second  crew  demand  to  be  placed  on  an  equal  footing  with  the  first. 
In  my  opinion  the  justice  of  the  case  lies  between  the  two  preten- 
sions ;  I  think  the  second  crew  gave  assistance  very  material  in  its 
effects,  but  of  a  subordinate  nature ;  I  shall  therefore  consider  them 
as  salvors  of  a  second  class,  acting  under  the  direction  of  the  first, 
and  decree  them  to  take  but  half  shares. 

I  come  now  to  examine  the  pretensions  of  the  magistrate ;  and  I 
can  try  them  only  by  his  own  affidavit,  as  there  is  no  other  evidence 
which  takes  any  notice  of  them.  I  do  not  remember  any  case  in 
which  a  magistrate  acting  in  discharge  of  his  public  duty  has  de- 
manded to  be  considered  as  a  salvor ;  and,  therefore,  I  do  not  much 
wonder  at  the  diffidence  which  has  restrained  this  gentleman  from 
giving  in  his  claim  till  a  very  latchour ;  this,  however,  is  certain,  that 
if  a  magistrate  acting  in  his  public  duty,  on  such  an  occasion,  should 
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go  beyond  the  limits  of  his  official  duty,  in  giving  extraordinary  as- 
sistance, he  would  have  an  undeniable  right  to  be  considered  as  a 
salvor ;  it  will  be  therefore  necessary  to  inquire  what  has  been  the 

extent  of  this  gentleman's  services ;  if  they  amount  only  to 
[  ^47  ]  the  ordinary  discharge  of  his  duty,  I  shall  be  •disposed  to 

leave  him  to  the  general  reward  of  aU  good  magistrates, — 
the  fair  estimation  of  his  countrymen,  and  the  consciousness  of  his 
own  right  condi^ct. 

Now  I  do  not  discover  any  peculiar  vigilance  or  activity  in  his 
conduct  on  this  occasion.  The  first  finders  sent  to  him  to  inform  him 
of  the  situation  of  the  vessel,  and  offered  to  put  it  into  his  posses- 
sion*; so  far  he  is  only  passive.  But  he  goes  on  to  state  as  an  eminent 
service,  "  that  he  sent  fifteen  men,  under  the  obligation  of  an  oath, 
which  he  administered  to  them,  to  assist;  and  that  by  their  exer- 
tions the  ship  was  righted  in  the  harbor ;  and  two  hundred  persons, 
who  had  come  down  as  it  is  said,  '<  according  to  the  custom^  of  that 
coast,  for  plunder,  were  driven  oflF." 

1  The  barbarous  practices  of  individuals  on  a  remote  coast  require  no  comment ;  but 
it  is  a  matter  of  surprise  to  see  that  owners  under  this  distress  should  ever  have  met 
with  obstruction  in  the  recovery  of  their  property,  firom  the  claims  and  pretensions  of 
States. 

The  laws  of  Rhodes  are  supposed  to  have  made  wreck  a  fiscal  perquisite,  to  the  ex- 
clusion of  the  owner.  Seld.  Dom.  M.  lib.  1,  c.  25.  And,  these  laws  being  adopted  as 
the  maritime  laws  of  Home,  the  same  harsh  principle  prevailed  amongst  the  Romans, 
tiU  Antoninus  (as  it  is  generally  held)  corrected  it.  Code  11,  tit.  5.  In  the  later  pe- 
riods of  the  Roman  empire  it  was  again  revived ;  and  on  die  dissolution  of  the  empire, 
wreck  seems  to  have  become  a  common  perquisite  of  the  State,  in  the  maritime  nations 
of  Europe.    Valin.  lib.  iv.  tit  9.     Yinnius  on  the  Inst.  lib.  iL  tit  1,  art.  14,  note  5. 

In  England,  a  distinction  favorable  to  the  sufferers,  was  introduced  in  the  time  of 
Henry  I.  reserving  to  them  the  right  of  property,  if  any  person  escaped  alive  out  of 
the  ship.  By  the  8d  of  Edw.  I.  c.  4,  (see  also  20  Henry  H.  R.  Feed.  v.  1,  p.  36,)  it 
was  declared  to  belong  to  the  crown  only,  where  no  man,  cat,  or  dog,  escaped ;  and  in 
cases  where  it  was  not  claimed  inthin  a  year  and  a  day.  "  These  animals  have  been 
long  considered  as  put  only  for  examples ;  as  it  is  now  held,  that  not  only  if  any  living 
creature  escape,  but  if  proof  can  be  made  of  any  of  the  goods  or  lading  which  come  on 
shore,  they  shall  not  be  forfeited  as  wreck."  Bl.  Comm.  b.  1,  c.  8.  If  so,  the  techni- 
cal distinction  seems  to  be  done  away ;  and  there  can  be  no  difference  between  things 
wrecked  and  goods  dispossessed  by  stranding  or  other  accidents  of  the  sea.  With  respect 
to  these,  the  12  Ann.  st.  2,  c.  18,  made  perpetual  by  stat  4,  Geo.  I.  c.  12,  removes  the 
old  limitation  of  time  for  claiming,  by  directing  the  goods  to  be  sold  at  the  expiration 
of  a  year  and  a  day,  and  the  proceeds  to  be  deposited  in  the  Exchequer  for  any  owner 
that  shall  appear  and  make  sufficient  proof.  The  26th  of  Greo.  H.  c.  19,  makes  it  a 
capital  felony  to  steal  from  ships  in  distress,  whether  wreck  or  no  wreck;  these  statutes 
seem  to  afford  as  much  protection  to  property  in  this  calamitous  situation  as  law  can 
give. 

In  France  it  was  not  without  a  longer  struggle  that  this  simple  and  most  obrious 
duty  of  humanity  was  established ;  so  late  as  the  reign  of  Henry  H.  a  memoraUe  in- 
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*  Now  I  must  say,  that  if  a  magistrate  was  aware  that  such  [  *  48  ] 
a  barbarous  custom  prevailed  in  his  neighborhood,  it  might 
have  occurred  to  him  that  his  presence  was  requisite  on  such  an  occa- 
sion.    The  presence — the  eye — the  voice  of  a  magistrate 
avail  much.    It  does  not,  however,  appear,  either  that  he  *  at-   [  *  49  ] 
tended,  or  that  he  was  prevented  by  unavoidable  Occidents 
from  attending.    As  he  did  not  attend,  I  think  there  was  reason  enough 
to  fear  that  those  fifteen  men  might  conform  to  the  barbarous  lex 
locij  enforced  as  it  was  by  a  multitude  of  two  hundred  persons; 
and  that  they  might  think  much  more  of  the  plunder  they  could 
take,  than  of  the  oath  which  they  had  taken.     However,  it  does  turn 
out,  by  great  good  luck,  that  these  fifteen  men  put  to  flight  the  two 
hundred.    I  own,  I  see  more  good  fortune  in  the  event,  than  pru- 
dence in  the  measure  that  was  pursued ;  at  any  rate  the  fifteen 
men  must  be  paid  very  liberally  for  their  assistance. 

A  second  plea  of  merit  advanced  on  the  part  of  this  gentleman  is, 
that  he  sent  notice  to  the  Swedish  consul,  and  to  Lloyd's  coffee- 
house; so  far  he  acted  with  great  propriety;  perhaps  more  might 
have  been  done.  It  is  fit  a  magistrate  should  know  that,  when  a 
ship  comes  into  port  in  the  condition  of  this  vessel,  there  are  interests 
of  the  crown  which,  on  behalf  the  public,  it  is  his  duty  to  protect 
Notice  should  have  been  sent  also  to  the  officers  of  the  crown. 

Upon  the  whole,  commending  this  magistrate  for  what  he  did,  but 
thinking  that  he  might  perhaps  have  done  naore,  I  am  not  authorized 
to  pronounce  that  he  is  a  salvor  in  this  case,  nor  entitled  to  any 
share  of  the  salvage,  which  I  decree  to  be  paid  to  the  other  parties.^ 


stance  occurs.  The  ambassador  of  the  Emperor  of  Grermany  claimed  two  vessels, 
wrecked  on  the  coast  of  France,  for  the  Emperor,  and  received  an  answer  from  the 
Constable  Montmorenci,  '*  That  they  were  the  perquisite  of  the  crown  of  France." 
And  again,  *'  Ita  jns  inyalait,"  sajs  Bodin,  *'  ut  ne  Andreas  quidem  Dona  questos  sit, 
de  navibus  in  litore  Celtico  ejectis,  et  a  prtefecto  Classis  GalliflB  direptb."  Yalin,  lib. 
IT.  tit  9.  .It  does  not  appear  how  soon  Uie  right  of  the  owner  was  again  admitted  in 
France  (for  it  had  been  before  recc^ized  in  former  ordinances) ;  but  Yalin  thinks  the 
claims  of  owners  have  met  with  no  opposition  from  the  State  since  the  ordinance  of 
1584. 

It  is  scarcely  necessary  to  add,  that  every  humane  provision  is  made  for  the  allevia- 
tion of  accidents  of  this  nature,  in  the  excellent  marine  ordinances  of  Louis  the 
XlVth. 

1  The  value  of  the  ship,  cargo,  and  freight,  amounted  to  about  £12,000. 
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[  *  50  ]  *  The  Santa  Cruz,  Picoa,   master. 

December  7,  1798. 

The  law  of  England,  on  recapture  of  property  of  allies,  is  the  law  of  reciprocity  j  it  adopts 
the  rule  of  the  country  to  which  the  claimant  belongs. 

This  was  a  case  of  a  Portuguese  vessel  taken  by  the  French,  1st 
of  August,  1796,  and  retaken  by  English  cruisers,  on  the  28th,  after 
being  a  month  in  the  possession  of  the  enemy.  It  was  the  leading 
case  of  several  of  the  same  nature,  as  to  the  general  law  of  recapture 
between  England  and  Portugal. 

For  the  captors,  the  King^s  Advocate,  and  Laurence.  This  is  a 
case  of  a  Portuguese  vessel  taken  by  the  French  on  the  1st  of  Au- 
gust, and  retaken  by  English  cruisers  on  the  28th.  The  French  had 
sent  away  or  destroyed  the  papers,  so  that  there  did  not  appear  suffi- 
cient proof  of  the  property ;  but  all  inquiry  upon  that  point  is  super- 
seded by  a  consideration  of  law.  In  the  opening,  on  a  former  day, 
the  whole  case  was  distinctly  placed  on  the  authority  of  the  decision 
in  the  San  lago ;  ^  and  the  principle  of  reciprocity  which  determined 
that  case  was  so  readily  admitted  by  the  court,  that  the  parties  were 
immediately  referred  to  produce  evidence  respecting  the  law  and  prac- 
tice of  Portugal  on  the  subject  of  recapture ;  the  principle  of  law, 
therefore,  must  be  held  to  be  established ;  the  evidence  of  the  fact  is 
now  before  the  court.  On  the  part  of  the  captors,  it  consists  not  of 
ordinances  and  expositions  of  ordinances,  but  of  acts  which  no  argu- 
ment can  affect ;  they  appear  in  the  proceedings  of  the  Court  of  Por- 
tugal, on  two  British  ships.  The  Anne,  and  The  Endeavor,  which 
coming  out  of  the  hands  of  the  French  into  the  possession  of  Portu- 
guese subjects,  were  claimed  for  the  original  owners,  but  were  con- 
demned as  lawful  prize. 

[  '51  ]       •On  these  grounds,  on  the  authority  of  the  law  of  Pprtu- 
gal,  it  is  submitted,  this  vessel  must  be  condemned  to  the 
British  captor. 

For  the  claimant,  Arnold  and  Sewel  This  is  a  case  which  re- 
spects the  property  of  an  ally,  recaptured  from  the  common  enemy ; 
and  the  question  is,  why  restitution  should  not  pass  to  the  original 
proprietor  ?     On  all  general  reasoning,  and  the  principles  of  common 

1  Lords,  January  28, 1795. 
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equity,  it  is  a  demand  that  seems  to  admit  of  no  opposition ;  but  it  is 
still  more  strongly  supported  by  the  ancient  law  of  Europe,  and  the 
daily  practice  of  these  courts.  In  respect  to  the  time  when  property  is 
to  be  deemed  converted  by  capture,  the  ancient  law  of  Europe, 
(Consol.  del  M.  c  287 ;  Bynk.  Q.  J.  P.  lib.  L  c.  4,  6,)  held,  that  a 
bringing  infra  prassidia  was  absolutely  necessary  to  fortify  the  pos- 
session of  the  captor,  and  divest  the  original  proprietor  of  his  claim. 
Some  nations  have,  indeed,  by  later  regulations,  substituted  a  posses- 
sion of  twenty-four  hours  as  a  state  of  sufficient  security,  but  it  is  an 
alteration  which  does  not  appear  to  be  founded  on  any  rational  prin- 
ciple; and  what  is  of  more  importance  to  the  present  argument,  it 
has  never  been  admitted  into  the  practice  of  these  Courts ;  ^  for  this 


1  It  is  asserted  by  Grotins,  b.  3,  c.  6,  s.  4,  note  7,  on  the  authority  of  Albericus  Gen- 
tilis,  b.  1,  c.  3,  that  England  was  among  the  nations  that  had  adopted  the  rale  of 
twenty-four  hours,  in  prize  matters ;  but  the  passage  in  A.  Gentilis  is  no  authority  to 
this  effect  as  it  is  taken  from  the  chapter  treating  expressly  de  judicio  miHium^  and 
the  practice  of  different  nations  in  respect  to  military  booty,  which,  Grentilis  himself 
contends,  stands  on  different  grounds  from  maritime  prize ;  on  which  latter  point  he 
maintains  that  it  was  necessary,  et  tU  capta  sit,  etperducta  infra  prcesidia.  In  respect 
to  military  booty,  the  law  of  England  appears  to  have  held  anciently,  "that  if  an  enemy 
dispossessed  an  Englishman,  and  another  Englishman  took  the  booty  from  the  enemy, 
the  former  owner  shall  lose  his  property  so  gained  in  battle,  unless  he  comes  and  claims 
in  .the  same  day  ante  occasum  solis,  and  neither  the  king  nor  the  admiral,  nor  the  former 
0¥mer  shall  haye  any  clium  to  it"  7  Ed.  4, 14.  In  Crompton's  Jurisdiction  of  Courts 
this  is  cited  under  the  chapter  on  the  High  Steward,  Constable  or  Marshal's  Court,  and 
although  the  word  admiral  is  used,  both  the  original  dictum  in  the  Year-book  and  the 
passage  to  which  it  is  applied,  relate  to  land  capture.  It  is  not  improbable  that  the 
principle  might  be  common  to  maritime  as  well  as  military  capture ;  but  the  authority 
cited  by  Grotius  does  not  ascertain  it.  In  the  early  periods  of  English  histoiy,  31  Ed. 
3,  and  again  2  Hen.  4,  two  instances  occur  in  which  it  is  maintained  against  Portugal 
and  Prussia,  that  capture  from  the  enemy  was  sufficient  to  yest  the  property,  even  of 
goods,  before  taken  from  a  neutral.  Bym.  Feed.  v.  6~  14,  yoI.  8,  p.  203  ;  but  there 
18  no  mention  of  the  rule  of  twenty-four  hours ;  it  is  not  imposuble  howeyer  that  Gro- 
tius might  be  in  some  degree  justified  in  his  fact,  on  more  recent  authority,  and  more 
immediately  pointing  to  the  doctrine  of  twenty-fours ;  for  soon  afler  the  publication  of 
his  work,  and  before  the  additional  notes  were  added  by  him  in  his  later  editions,  the 
question  is  asserted  to  haye  been  mooted  in  England,  and  settled  in  this  manner.  In 
Thnriow's  State  Papers,  y.  4,  p.  589,  there  is  a  specific  assertion  of  the  Dutch  Resident 
in  1656,  **  that  after  many  suits,  and  aflerwards  appeals  had  in  the  council  of  the  king, 
anno  1632,  it  was  understood  that  jure  post  liminii  no  ships  ought  to  be  restored  which 
had  been  twenty^our  hours  in  the  power  of  the  taker."  But  qucere  —  so  soon  after- 
wards as  1672,  we  haye  the  testimony  of  the  then  Judge  of  the  Admiralty,  Sir  L  Jen- 
kins, that  he  could  find  no  traces  of  it  in  the  earliest  part  of  that  century.  His  words 
will  show,  tiiat  it  was  not  practised  during  the  Usurpation,  nor  acknowledged  after- 
wards  by  him. 

On  a  case  referred  to  him  by  the  king,  he  reports :  "In  England  we  haye  not  Uie 
letter  of  any  law  for  our  direction ;  only  I  could  neyer  find  that  this  Court  of  Admi- 
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country  has  ever  resisted  the  innovation,  and  adhered  strictly  to  the 

old  rule  as  a  fundamental  principle  of  its  prize  law. 
[  •  52  a  ]      •  But  it  may  be  said,  this  practice  stands  upon  the  regu- 
lations of  our  prize  acts ;  the  acts,  however,  but  carry  into 
effect  the  principle  of  the   old   and  general  law;    and  were  they, 
even   in  this  respect,   matters  of  a  novel  institution,  whilst  they 
prescribe  a  law  to  British  subjects,  they  would  create  an  equitable 
right  for  our  allies  to  have  the  benefit  extended  to  them;   and 
in  fact  the  right  to  restitution,  on  whatever  grounds  it  is 
[  *53  ]  •founded,  has  always  been  acknowledged  in  the  practice  of 

this  court 
In  the  present  war,  there  have  been  many  cases  relating 
to  several  of  our  allies,  in  which  it  has  been  so  adjudged ;  there  are 
some  relating  particularly  to  Portugal,  and  others  may  be  produced 
from  the  earliest  parts  of  the  present  century.  In  1703,  The  Saint 
Catherine ;  in  1704,  the  Blackiston,  both  Portuguese  vessels,  were  re- 
stored, on  recapture,  after  having  been  many  days  in  the  possession 
of  the  enemy,  but  never  carried  into  port.  In  the  present  war.  The 
Memphis,  The  Minerva,  The  Joachin  d'Alva,  all  Portuguese  vessels, 
have  been  restored  without  opposition,  and  sufficiently  establish  the 
law  of  of  this  country  to  be  towards  allies,  as  well  as  towards  British 
subjects,  a  law  of  restitution  on  salvage. 

But  between  Portugal  and  this  country,  the  rule  has  also  been  re- 

ralty,  either  before  the  late  troubles,  or  since  yonr  Majest/s  happy  restoration,  has  in 
these  cases  adjudged  the  ships  of  one  subject  good  prize  to  another ;  and  the  late 
usurpers  made  a  law,  in  1649,  that  all  ships  rescued,  whether  by  their  own  men  of  war, 
or  by  privateers,  should  be  restored  on  paying  one  eighth  salvage,  without  any  regard 
to  the  time  such  ship  had  been  in  possession  of  the  enemy,  or  to  any  other  circum* 
stances,  unless  the  s^p  taken  were  made  a  man  of  war  by  the  enemy ;  and  in  that  case 
a  moiety  went  for  salvage,  but  the  ship  was  still  to  be  restored.  Whether  the  usurpers 
intended  tiiis  as  a  novelty  or  an  affirmance  of  the  ancient  custom  of  England,  I  will 
not  take  upon  me  to  determine,  only  I  will  say,  condemnation  upon  the  enemy^s  pos- 
session for  twenty-four  hours  is  a  modem  usage."  Life  of  Sir  L.  Jenkins,  vol.  ii.  page 
770. 

In  Holland  the  rule  had  prevailed  and  was  abrogated  by  Ord.  11,  Marcfa^  1682. 
Groenewegen,  De.  Leg.  Abr.  Dig.  L  49,  tit.  15. 

In  France  it  is  spoken  of  in  an  ordonnance  of  1557,  as  an  ancient  rule ;  and  an 
edict  of  EL  Henry  issued  at  that  time,  to  restrict  it  still  fiirther  to  twelve  hours,  "  fbr 
the  purpose  of  stimulating  cruisers  to  recover  captured  property  before  it  was  carried 
into  the  enemy's  ports ; "  as,  it  was  said,  might  easily  be  done  in  eight  or  nine  hours, 
owing  to  the  proximity  of  the  English  coast.  The  Parliament  refused  to  sanction  the 
alteration,  and  the  old  rule  was  retuned.    Ter^  p.  565. 

This  ordonnance  shows  the  true  spirit  of  the  rule,  and  marks  it  as  a  private  regula- 
tion of  expediency,  rather  than  as  a  rule,  containing  in  it  any  rational  principle  of 
public  law. 
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cognized  and  confirmed  by  treaty.  By  the  treaty  of  1654,  art  19, 
the  two  countries  bind  themselves  to  "restore  prize  goods  Brought 
into  the  ports  of  either  by  an  enemy;"  and  therefore  they  must, 
a  fortiori^  be  bound  to  restore  in  recaptures  arising  from  the  opera- 
tions of  a  joint  and  common  war ;  it  is  said,  however,  that  these 
equitable  principles,  and  the  established  practice  of  this  court,  must 
now  give  place  to  a  minute  reciprocity  —  to  an  inquiry  into  the  law 
of  Portugal,  and  into  the  fate  of  each  individual  case  which  has  oc- 
curred before  the  tribunals  of  Portugal  on  the  subject  of  recapture ; 
and  on  this  point,  the  whole  argument  rests  04^  the  case  of  the  San 
lago.  But  without  impeaching  the  justice  of  that  decision,  it  may  be 
allowable  to  deprecate  the  application  of  it  as  a  general  rule  of  Liw ; 
it  was  not  so  pronounced,  nor  in  that  extent ;  it  respected  a  different 
country;  it  is  a  single  case,  and  remains  at  present  unsupported 
by  any  series  of  decisions  to  establish  the  principle  of  it,  to 
be  an  •  universal  principle  of  prize  law.  The  name  and  [  *  54  ] 
character  of  England  seem  to  require,  that  such  a  country 
should  administer  justice  by  a  firm  adherence  to  principles  which  it 
has  itself  approved,  rather  than  by  occasional  references  to  foreign 
codes.  .  The  inconvenience  of  resorting  to  the  law  of  foreign  coun- 
tries amounts  in  some  points  of  view  almost  to  an  absurdity ;  we 
shall  have  rather  a  medley  of  particular  cases  than  a  rational  and 
consistent  train  of  legal  decisions.  Shall  England  take  its  law  from 
Tunis  or  Algiers  ?  or  shall  it  be  left,  as  such  a  principle  may  leave  it, 
to  the  weakest  and  worst  governed  state  to  give  law  to  the  rest  of 
Europe? 

But  even,  in  respect  to  the  fact,  which  has  been  made  the  subject 
of  inquiry  in  this  case,  the  claimant  has  nothing  to  apprehend ;  it  is 
certified  on  the  best  authority,  on  the  authority  of  eminent  lawyers, 
and  of  the  principal  persons  in  the  government  of  Portugal,  that  there 
was  no  law  on  the  subject  of  recapture  in  that  country  before  the 
ordinance  of  December,  1796.  The  judges  of  the  Courts  of  Admi- 
ralty make  this  declaration ;  and  further  certify,  "  that  there  had  been 
no  instance  in  which  recaptured  British  property  had  been  condemned 
in  Portugal ; "  and  "  that,  considering  the  practice  of  England,  and 
the  treaty  between  the  two  countries,  they  should  have  restored  Bri- 
tish property  in  a  similar  situation."  Such  then  was  the  state  of  the 
law  of  Portugal  when  the  recapture  was  made.  The.  ordinance  of 
December,  1796,  which  declares  ships  recaptured  after  a  possession  of 
the  enemy  for  twenty-four  hours  to  be  lawful  prize,  is,  in  respect  to 
this  case,  an  ex  post  facto  law.  If  that  ordinance  is  applied 
to  the  present  *  case,  the  later  ordinance  of  May,  1797,  which  [  *  55  ] 
directs  restitution,  must  likewise  be  applied ;  but  it  is  still 

VOL.  I.  4 
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further  observable  on  the  ordinance  of  1796,  that  it  relates  only  to 
the  ships  and  subjects  of  Portugal. 

A  particular  explanation  has  also  been  given,  of  the  circumstances 
of  two  cases  which  have  been  cited  on  the  part  of  the  captors,  as  a 
proof  of  the  law  of  Portugal ;  and  it  appears,  that  in  these  the  claim- 
ants failed  of  redress,  the  one  by  applying  to  an  incompetent  jurisdic- 
tion, and  the  other  by  relinquishing  his  claim.  In  the  certificate  of 
the  judges,  it  is  stated,  "that  The  Endeavour  was  carried  before  an 
incompetent  jurisdiction ;  that  the  decision  was  founded  on  wrong 
principles ;  and  that  there  has  been  since  an  order  given  for  rehearing 
the  cause  before  the  proper  Court." 

In  The  Anne,  the  certificate  gives  this  statement  of  the  proceed- 
ings :  "  The  British  master  had  obtained  an  embargo  on  the  vessel, 
which,  on  application  by  the  Portuguese  master,  was  taken  off  by  the 
Secretary  of  State;  the  British  claimant  then  deserted  his  claim, 
whilst  he  was  still  entitled  to  bring  it  before  the  Court"  The  Secre- 
tary of  State  also  certifies,  "that  the  order  given  by  him  to  remove 
the  embargo  was  not  intended  to  obstruct  the  claim,  or  prejudge  the 
final  decision  of  the  cause."  There  is  nothing  then  in  either  of  these 
cases  that  can  be  admitted  as  proof  of  the  law  of  Portugal  as  it  is 
administered  by  the  proper  courts :  the  judges  of  those  courts  declare, 
"  there  was  no  law  by  which  they  should  have  condemned ; "  but 
"  that  they  should  have  restored  British  property  under  simi- 
[  •  56  ]  lar  circumstances ; "  *  and  this  statement  of  the  law  has  re- 
ceived additional  confirmation  from  the  subsequent  act  of 
the  State;  for  since  the  circumstances  of  the  present  war  have 
ccdled  for  more  explicit  declaration  of  the  laws  of  prize,  all  doubt 
has  been  removed  from  this  question  by  an  ordinance,  which  express- 
ly directs  restitution  of  the  property  of  allies  on  the  payment  of 
one  fifth  salvage.  On  these  considerations  therefore,  of  the  equity,  of 
the  case,  of  the  laws  and  practice  of  England,  and  of  the  rules  ob- 
served in  Portugal,  the  claimant  stands  entitled  to  restitution  on  the 
accustomed  salvage. 

The  King^s  Advocate  and  LaurencCy  in  reply.  Under  the  authority 
of  the  San  lagoit  is  now  unnecessary  to  argue  the  rule  of  reciprocity. 
It  will  be  sufficient  to  observe,  that  it  was  not  laid  down  in  that  case 
as  novel  in  principle,  or  limited  in  application;  it  stands  on  a  princi- 
ple of  natural  equity,  which  must  ever  prevail  between  parties  acting 
freely  in  support  of  their  own  rights,  and  independent  of  any  common 
control.  The  judges  themselves  recognize  tjie  principle  when  they 
say,  "that  looking  to  treaties,  and  the  practice  of  England,  they 
should  have  restored."     In  respect  to  the  treaty  of  1654,  it  is  clear, 
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that  it  has  not  been  considered  by  this  Coart  as  applicable  to  decide 
the  present  question ;  for  if  it  were  so,  reference  would  not  have  been 
made  for  information  on  the  rule  and  practice  of  Portugal ;  it  id  a 
treaty  which  refers  evidently  to  a  state  of  neutrality  in  one  party,  and 
therefore  does  not  apply  to  the  cases  of  a  common  war. 

If  it  is  to  be  applied  by  inference  or  construction,  the  true 
meaning  of  an  ancient  treaty  will  best  be  *  sought  in  the  [  *  57  ] 
practice  which  has  been  observed  under  it ;  it  is  attempted 
to  confound  principle  with  the  evidence  of  fact,  but  the  principle 
of  reciprocity  being  established,  the  fact  only  is  known  to  be  examined; 
the  opinions  and  explanations  of  lawyers  can  avail  nothing  against 
the  clear  fact,  that  Portugal  has  condemned  British  property  under 
similar  circumstances ;  it  is  besides  observable,  that  these  opinions  and 
certificates  do  not  assert  that  there  was  no  law,  but  that  there  was  no 
positive  law.     In  this  doubtful  state  of  their  law,  the  practice  of 
the  courts  of  Portugal  will  be  the  best  guide.     The  public  courts  of 
Lisbon,  acting  as  appears  under  a  communication  with  the  cabinet 
of  Lisbon,  have  in  two  cases,  adjudged  British  property  coming  out 
of  the  hands  of  the  enemy  to  the  recaptor ;  on  these  grounds  it  is 
submitted,  this  vessel  must  be  condemned. 

The  CouaT,  after  the  argument  in  the  Santa  Cruz,  desired  to  hear 
the  distinctions  that  were  to  be  taken,  in  favor  of,  or  against,  the 
remaining  cases. 

On  the  Santa  Reta,  taken  on  the  12th  of  March,  1797,  and  retaken 
on  the  20th,  it  was  argued  for  the  captors,  that  subsequent  to  the 
ordinance  1796,  the  law  was  still  stronger  and  more  clear  on  this>|foint 
than  it  was  in  the  preceding  case;  for  that  ordinance  expressly  de- 
clared all  recaptures  after  a  possession  by  the  enemy  for  twenty-four 
hours  to  be  lawful  prize. 

For  the  claimant  it  was  contended,  that  the  ordinance  of  Decem- 
ber, 1796,  related  solely  to  Portuguese  cases,  and  left  the  general  law 
towards  allies  on  the  ancient  footing;  that  the  only  opera- 
tion which  this  *  ordinance  could  have  was  favorable  to  the  [  *  58  ] 
claimants,  as  it  served  to  prove  that  the  general  law  before 
that  time  had  not  led  to  condemnation. 

In  the  remaining  cases,  retaken  after  the  ordinance  of  May,  1797, 
it  was  contended  on  the  part  of  the  captors,  that  the  government  of 
Portugal  having  established  a  general  law,  and  acted  under  it,  was 
not  at  liberty  to  alter  this  rule  during  a  war ;  that  such  changes  were 
introduced  from  the  fluctuations  of  their  own  views  of  interest,  and 
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not  from  any  fixed  principles  of  justice;  and  therefore  that  they  were 
such  alterations  as  an  allywas  not  bound  to  admit 

Judgment. 

Sir  W.  Scott.  These  are  cases  of  Portuguese  ships  or  cargoes, 
eight  in  number,  which  have  been  recaptured  at  different  times  by 
British  cruisers. 

As  far  as  the  dates  of  the  recaptures  are  material,  they  are  to  be 
distinguished  under  thr^e  periods :  The  first  vessel  was  recaptured 
before  thfe  month  of  December,  1796,  when  an  ordinance  on  the  sub- 
ject of  recapture  passed  in  Portugal ;  the  second  was  retaken  be- 
tween the  months  of  December,  1796,  and  May,  1797,  when  another 
ordinance  took  place,  more  expressly  respecting  the  property  of  allies 
recaptured  from  the  enemy ;  the  rest  may  be  stated  generally,  without 
farther  distinction,  to  have  been  taken  subsequently  to  the  9th  of  May, 
1797.  It  is  necessary  to  distinguish  these  dates,  *as  it  is  said  the  dif- 
ference of  date  may  affect  the  application  of  the  general  principle, 
whatever  that  may  be,  to  the  particular  cases. 

They  are  cases  of  very  considerable  value,  of  much  importance, 

and  of  no  mean  difficulty  in  many  respects ;  under  a  choice 

[  •  59  ]  of  cases,  they  are  not  such  as  *  I  should  particularly  wish 

to  determine ;  but  they  devolve  on  me  in  the  regular  course 

of  my  duty ;  and  I  am  bound  to  decide  them  according  to  my  own 

best  informed  apprehensions  of  law  and  justice,  of  the  general  law  of 

nations,  as  it  has  been  understood  and  administered  in  the  British 

Courts  of  Admiralty. 

In  the  arguments  of  the  counsel,  I  have  heard  much  of  the  rules 
which  the  law  of  nations  prescribes  on  recapture,  respecting  the  time 
when  property  vests  in  the  captor ;  and  it  certainly  is  a  question  of 
much  curiosity,  to  inquire  what  is  the  true  rule  on  this  subject ;  when 
I  say,  the  true  rule,  I  mean  only  the  rule  to  which  civilized  nations, 
attending  to  just  principles,  ought  to  adhere ;  ^  for  the  moment  you 
admit,  as  admitted  it  must  be,  that  the  practice  of  nations  is  various, 
you  admit  there  is  no  rule  operating  with  the  proper  force  and  autho- 
rity of  a  general  law. 

It  may  be  fit  there  should  be  some  rule,  and  it  might  be  either  the 
rule  of  immediate  possession,  or  the  rule  of  pernoctation  and  twenty- 
four  hours  possession ;  or  it  might  be  the  rule  of  bringing  infra  prcesU 
dia ;  or  it  might  be  a  rule  requiring  an  actual  sentence  of  condemna- 
tion. Either  of  these  rules  might  be  sufficient  for  general  practical 
convenience,  although  in  theory,  perhaps,  one  might  appear  more  just 

1  [The  Flad  Oyen,  1  C.  Rob.  185, 139.] 
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than  aaother ;  but  the  fact  is,  there  is  no  sach  rule  of  practice ;  na- 
tions concur  in  principle  indeed,  so  far  as  require  firm  and  secure  pos- 
session ;  but  their  rules  of  evidence  respecting  the  possession  are  so 
discordant,  and  lead  to  such  opposite  conclusions,  that  the 
mere  unity  of  principle  forms  no  uniform  rule  to  •regulate   [  *  60  ] 
the  general  practice.     But  were  the  public  opinion  of  Euro- 
pean States  more  distinctly  agreed,  on  any  principle,  as  fit  to  form 
the  rule  of  the  law  of  nations  on  this  subject,  it  by  no  means  follows 
that  any  one  nation  would  lie  under  an  obligation  to  observe  it 

That  obligation  could  arise  only  from  a  reciprocity  ^  of  practice  in 
other  nations ;  for  from  the  very  circumstance  of  the  prevalence  of  a 
difierent  rule  among  other  nations,  it  would  become  not  only  lawful, 
but  necessary,  to  that  one  nation  to  pursue  a  different  conduct ;  for 
instance,  were  there  a  rule  prevailing  among  other  nations,  that  the 
immediate  possession,  and  the  very  act  of  capture,  should  divest  the 
[Nroperty  from  the  first  owner,  it  would  be  absurd  in  Great  Britain  to 
act  towards  them  on  a  more  extended  principle ;  and  to  lay  it  down 
as  a  general  rule,  that  a  bringing  infra  prcesidiaj  though  probably  the 
true  rule,  should  in  all  cases  of  recapture  be  deemed  necessary  to 
divest  the  original  proprietor  of  his  right;  for  the  effect  of  adhering 
to  such  a  rule  would  be  gross  injustice  to  British  subjects ; 
and  a  rule,  from  which  *  gross  injustice  must  ensue  in  prac-  [  *  61  ] 
tice,  can  never  be  the  true  rule  of  law  between  independent 
nations;  for  it  cannot  be  supposed  to  be  the  duty  of  any  country  to 
make  itself  a  martyr  to  speculative  propriety,  were  that  established 
on  clearer  demonstration  than  such  questions  will  generally  admit. 
Where  mere  abstract  propriety  therefore  is  on  one  side,  and  real  prac- 
tical justice  on  the  other ;  the  rule  of  substantial  justice  must  be  held 
to  be  the  true  rule  of  the  law  of  nations  between  independent  states. 

If  I  am  asked,  under  the  known  diversity  of  practice  on  this  sub- 
ject, what  is  the  proper  rule  for  a  State  to  apply  to  the  recaptured 
property  of  its  allies  ?  I  should  answer,  that  the  liberal  and  rational 
proceecUng  would  be,  to  apply  in  the  first  instance  the  rule  of  that 
country  to  which  the  recaptured  property  belongs.    I  admit  the  prac- 

»  This  principle  of  reciprocity  is  acknowledged  as  a  necessary  principle  of  public 
hiw,  by  Yalin : 

" ^Me  seroit  penser,  que  les  alli^  qui  aux  terms  de  notre  article,  ont  droit  de  rfe- 

damer  leur  effets  repris  sur  des  pirates  par  des  Francois,  ne  doivent  s'entendre  que  de 
ccux  qui  suivent  la  meme  jurisprudence  que  nous;  autrement,  il  n'y  auroit  pas  de  re- 
dprocitfe:  ce  qui  blesseroit  TegalitA  de  justice,  que  les  Etats  se  dwvent  les  uns  anx 
autres."    Yalin,  1.  3,  tit.  9,  art  10. 

See  also  the  same  principle  adverted  to  in  a  case  ariong  on  the  practice  of  France. 
Life  of  Sir  L.  Jenkins,  vol.  2,  p.  744. 

4* 
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tice  of  nations  is  not  so ;  but  I  think  such  a  rule  would  be  both  liberal 
and  just;  to  the  recaptured,  it  presents  his  own  consent,  bound  up  in 
the  legislative  wisdom  of  his  own  country;  to  the  recaptor,  it  cannot 
be  considered  as  injurious.  Where  the  rule  of  the  recaptured  would 
condemn,  whilst  the  rule  of  the  recaptor  prevailing  amongst  his  own 
countrymen,  would  restore,  it  brings  an  obvious  advantage;  and  even 
in  the  case  of  immediate  restitution,  under  the  rules  of  the  recaptured, 
the  recapturing  country  would  rest  secure  in  the  reliance  of  receiving 
reciprocal  justice  in  its  .turn.  * 

It  may  be  said,  what  if  this  reliance  should  be  disappointed  ?  Re- 
dress must  then  be  sought  from  retaliation;  which,  in  the  disputes  of 
independent  states,  is  not  to  be  considered  as  vindictive  re- 
[  *  62  ]  taliation,  but  as  the  just  and  equal  measure  of  civil  •retribu- 
tion ;  this  will  be  their  ultimate  security,  and  it  is  a  security 
sufficient  to  warrant  the  trust  For  the  transactions  of  States  cannot 
be  balanced  by  minute  arithmetic ;  something  must  on  all  occasions 
be  hazarded  on  just  and  liberal  presumptions. 

Or  it  may  be  asked,  what  if  there  is  no  rule  in  the  country  of  the 
recaptured?  I  answer,  first,  this  is  scarcely  to  be  supposed.  There 
may  be  no  ordinance,  no  prize  acts  immediately  applying  to  recap- 
ture ;  but  there  is  a  law  of  habit,  a  law  of  usage,  a  standing  and 
known  principle  on  the  subject,  in  all  civilized  commercial  countries. 
It  is  the  common  practice  of  European  States,  in  every  war,  to  issue 
proclamations  and  edicts  on  the  subject  of  prize;  but  till  they  appear, 
Courts  of  Admiralty  have  a  law  and  usage  on  which  they  proceed, 
from  habit  and  ancient  practice,  as  regularly  as  they  afterwards  con- 
form to  the  express  regulations  of  their  prize  acts.  But  secondly,  if 
there  should  exist  a  country  in  which  no  rule  prevails,  the  recaptur- 
ing country  must  then  of  necessity  apply  its  own  rule,  and  rest  on  the 
presumption,  that  that  rule  will  be  adopted  and  administered  in  the 
future  practice  of  its  allies. 

Again,  it  is  said  that  a  country  applying  to  other  countries  their 
own  respective  rules,  will  have  a  practice  discordant  and  irregular.  It 
may  be  so ;  but  it  will  be  a  discordance  proceeding  from  the  most 
exact  uniformity  of  principle ;  it  will  be  idem  per  diversa.  It  is  asked 
also,  will  you  adopt  the  rules  of  Tunis  and  Algiers  ?  If  you  take  the 
people  of  Tunis  and  Algiers  for  your  allies,  undoubtedly  you  must ; 
you  must  act  towards  them  on  the  same  rules  of  relative 
[  •  63  ]  *  justice  on  which  you  conduct  yourselves  towards  other  na- 
tions. And  upon  the  whole  of  these  objections,  it  is  to  be 
observed,  that  a  rule  may  bear  marks  of  apparent  inconsistency,  and 
nevertheless  contain  much  relative  fitness  and  propriety.  A  regulation 
•may  be  extremely  unfit  to  be  made,  which,  yet,  shall  be  extremely  fit. 
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and  shall  indeed  be  the  only  fit  rule  to  be  observed  towards  other  par- 
ties who  have  originally  established  it  for  themselves. 

So  much  it  might  be  necessary  to  explain  myself  oa  the  mere  ques- 
tion of  propriety ;  but  it  is  much  more  material  to  consider  what  is 
the  actual  rule  of  the  maritime  law  of  England  on  this  subject  I 
understand  it  to  be  clearly  this :  that  the  maritime  law  of  England, 
having  adopted  a  most  liberal  rule  of  restitution  on  salvage,  with 
respect  to  the  recaptured  property  of  its  own  subjects,  gives  the  bene- 
fit of  that  rule  to  its  allies,  till  it  appears  that  they  act  towards  British 
property  on  a  less  liberal  principle.  In  such  a  case  it  adopts  their  rule, 
and  treats  them  according  to  their  own  measure  of  justice.  This  I 
consider  to  be  the  true  statement  of  the  law  of  England  on  this  sub- 
ject In  was  clearly  so  recognized  in  the  case  of  the  San  lago ;  a 
case  which  was  not,  as  it  has  been  insinuated,  decided  on  special  cir- 
cumstances, ^  nor  on  novel  principles,  but  on  principles  of  established 
use  and  authority  in  the  jurisprudence  of  this  country.  In  the  dis- 
cussion of  that  case,  much  attention  was  pay  to  an  opinion  found 
amongst  the  manuscript  collections  of  a  very  experienced  practitioner 
in  this  profession  (Sir  E.  Simson),  which  records  the  practice  and  the 
rule  as  it  was  understood  to  prevail  in  his  time.  "  The  rule 
is,  that  England  restores,  on  salvage,  to  its  allies ;  but  *  if  [  *  64  ] 
instances  can  be  given  of  British  property  retaken  by  them 
and  condemned  as  prize,  the  Court  of  Admiralty  will  determine  their 
cases  according  to  their  own  rule." 

I  conceive  this  principle  of  reciprocity  is  by  no  means  peculiar  to 
cases  of  recapture ;  it  is  found  also  to  operate  in  other  cases  of  mari- 
time law.  At  the  breaking  out  of  a  war  it  is  the  constant  practice  of 
this  country  to  condemn  property  seized  before  the  war,  if  the  enemy 
condemns,  and  to  restore  if  the  enemy  restores. 

It  is  a  principle  sanctioned  by  that  great  foundation  of  the  law  of 
England,  JMizg^wa  Charta  itself  ;^  which  prescribes,  that  at  the  com- 
mencement of  a  war  the  enemy's  merchants  shall  be  kept  and  treated 
as  our  own  merchants  are  treated  in  their  country. 

In  recaptures,  it  is  observable,  the  liberality  of  this  country  out- 
steps its  caution ;  it  restores  on  salvage  without  inquiry,  till  it  ap- 
pears that  the  ally  pursues  a  different  rule.   It  may  be  said,  there  may 


1  Lords,  January  28, 1795. 

*  Art.  41.  Omnes  mercatores,  &c.  Et  si  sint  de  terra  contra  nos  gwerrina,  ct  si 
tales  inyeniantnr  in  terra  nostra  in  principio  gwerre,  attachiantur  sine  dampno  corpo- 
mm  et  rerom,  donee  sciatur  a  nobis,  vel  Capitali  Justiciario  nostro,  quomodo  mercato- 
ree  terre  nostre  tracientur,  qui  tunc  inveniantur  in  terra  contra  nos  gwerrina,  et  si  nostri 
sairi  flint,  alii  salvi  flint  in  terra  nostra. 
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be  inequality  and  hazard  in  this  prompt  liberality;  and  we  may  re- 
store while  the  ally  condemns ;  and  so  the  fact  has  been ;  fox  it  is  not 
to  be  denied,  that  before  the  case  of  the  San  lago  had  introduced  a 
more  accurate  knowledge  of  the  Spanish  law,  restitutions  of  Spanish 
property  on  recapture  had  passed  as  of  course.    The  more  accurate 

rule,  however,  is  that  which  I  have  laid  down. 
[  •  65  ]       •  In  the  present  state  of  hostility  (if  so  it  may  be  called) 

between  America  and  France,  the  practice  of  this  court  re- 
stores American  property  on  its  own  rule,  without  inquiring  into  the 
practice  of  America.  It  acts  on  the  same  principle  towards  Danes 
and  Swedes,  and  Hamburghers,  in  the  ambiguous  state  in  which  the 
rapine  of  France  has  placed  the  subjects  of  these  governments ;  — 
towar^ls  Portugal,  then,  undoubtedly  a  less  liberal  treatment  would 
not  be  observed ;  connected  by  long  alliance,  by  ancient  treaties,  by 
mutual  interests  and  common  dangers,  if  Portugal  forfeits  the  benefit 
of  a  rule  which  has  been  before  observed  as  a  general  ryle,  it  can  be 
only  on  this  ground :  that  the  courts  of  that  country  have  applied  a 
different  rule  to  the  property  of  British  subjects.  The  question,  then, 
for  the  court  to.  determine,  will  be  simply  this :  Has  Portugal  applied 
a  different  rule  to  British  property  taken  by  the  enemy,  and  coming 
out  of  their  hands  into  the  possession  of  Portuguese  subjects? 

But  before  I  enter  on  this  inquiry,  it  may  be  proper  to  consider  the 
treaties  that  subsist  between  the  two  countries ;  because  if  they  have 
prescribed  a  rule,  it  will  render  all  farther  discussion  unnecessary.  A 
treaty,^  to  which  much  reference  has  been  made,  thus  strongly  and 
emphatically  expresses  the  terms  of  union  between  the  two  countries : 
"  Neither  of  the  confederates  shall  suffer  the  ships  and  goods  of  the 
other,  or  of  the  people  of  either,  which  shall  at  any  time  be  taken  by 
the  enemies  of  the  one  and  carried  into  the  ports  of  the  other,  to  be 
conveyed  away  from  the  owners  or  proprietors ;  but  the  same  shall 

be  restored  to  them  or  their  attorneys,  provided  they  claim 
[•66  ]  'them  before  they  are  sold  or  cleared,  and  prove  their  rights 

within  three  months,  and  pay » the  necessary  expenses  for 
preservation  and  custody."  Now  I  have  no  scruple  in  saying,  this  is 
an  article  incapable  of  being  carried  into  literal  execution,  according 
to  the  modern  understanding  of  the  law  of  nations ;  for  no  neutral 
country  can  interpose  to  wrest  from  a  belligerent  prizes  lawfully 
taken ;  ^  but  I  think  it  goes  a  great  way  to  prove  the  spirit  of  the 


1  Treaty  1654,  art.  19. 

s  The  notion  of  recelTing  restitation  from  a  neutral  power  seems,  soon  af^  this 
treaty,  to  have  been  found  to  be  inconsistent  with  the  rights  of  belligerents,  as  acknow* 
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contracting  parties ;  and  I  agree  with  Doctor  Arnold,  that  it  goes  the 
whole  length  of  the  present  claim ;  for  such  a  treaty  of  alliance  is  not 
a  thing  slricti Juris,  but  ought  to  be  interpreted  with  liberal 
•  explanations.     And  although  it  may  seem  to  point  more  [  *  67  ] 
immediately  to  a  state  of  things  in  which  one  of  the  con- 
tracting parties  is  neutral ;  yet  it  would  be  strange  to  say,  that  it 
binds  the  party  to  seize,  for  the  purpose  of  restitution,  where  there  is 
no  right  of  seizure;  but  that  it  shall  not  oblige  him  to  restore,  when 
he  has  a  complete  right  of  seizure,  and  has  aheady  acted  on  that 
right  .  The  treaty  does,  therefore,  in  its  spirit  and  meaning,  embrace 
the  restitution  of  property. 

But  then,  again,  I  am  to  inquire,  whether  Portugal  has  put  the 
same  interpretation  upon  it ;  for  if  that  government  has  used  a  jiiflfer- 
ent  interpretation,  that  forms  the  rule  which  I  must  follow.  The  case 
therefore  upon  the  treaty  comes  exactly  to  the  same  question,  as  the 
case  upon  the  law:  what  has  Portugal  done?  what  acts  are  there 
from  which  we  may  collect  the  constructiog  which  Portugal  puts 
upon  the  law  and  upon  this  treaty  ? 

I  come  then  to  this  important  question  on  the  fact  On  the  ori- 
ginal papers  and  depositions  nothing  appeared ;  restitution  therefore 
would  have  passed  on  salvage,  according  to  what  I  have  described  to 
be  the  law  of  England  ;  but  the  captors  offered  papers  to  show  that 
a  different  rule  had  prevailed  in  Portugal  with  respect  to  British  pro- 
perty ;  in  this  state  of  doubt,  the  court  ordered  further  information, 
and  proof  to  be  produced,  respecting  the  law  of  Portugal  on  recap- 
ture, and  by  both  parties.     Now  the  first  question  is,  Who  is  more 


ledged  by  Uie  law  of  nations.  Between  the  year  1666  and  1670,  there  is  this  report, 
among  the  letters  of  Sir  Leoline  Jenkins.    Vol.  ii.  p.  732. 

**  The  question  in  law  is,  whether  this  Biscanier,  being  brought  into  your  majesty's 
port,  ought  not,  on  account  of  your  majesty  being  in  amity  with  the  Catholic  king, 
to  be  rescued  from  under  the  power  and  force  of  his  enemy,  and  jure  post  liminii 
to  be  restored  to  his  own.  The  few  of  nations,  as  it  is  at  this  day  observed,  seems 
not  to  pass  any  obligation  on  your  majesty  to  impart  your  royal  protection  unto 
one  friend  to  the  prejudice  of  another.  This  captor  being  jure  beUi,  which  is  a 
very  good  title,  in  full  and  quiet  possession  of  his  prize  —  and  so  he  was  for  a  fort- 
night together  at  Portsmouth,  before  he  was  discovered  —  will  take  it  for  an  act  of 
partiality  to  have  it  now  wrested  out  of  his  hands  and  given  to  his  enemies ;  whereas 
no  man's  condition  is  to  be  made  worse  than  another's,  in  a  place  that  is  reputed  of 
common  security  upon  the  public  faith.  Besides,  the  French  ordinances  do  expressly 
provide,  that  leave  be  given  to  all  strangers  to  depart  those  ports  with  such  prizes  as 
they  happen  to  bring  in.  It  is  the  practice  of  Spain,  at  this  day,  and  of  all  other  ports 
that  I  can  learn  any  thing  of,  in  cases  of  neutrality."  A  similar  article  to  this  referred 
to  in  the  treaties  with  Portugal,  is  to  be  found  in  a  variety  of  ancient  treaties  from  the 
beginning  of  the  15th  century. 
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particularly  expected  to  produce  this  proof?     And  it  has  been  much 

pressed  by  the  counsel  for  the  claimant,  that  the  ontis  pro* 

[*QS  ]  bandi  lies  on  the  'recaptors.     It  lies  with  them,  it  has  been 

said,  to  show  that  Portugal  uses  a  different  rule ;  or  at  least 

to  raise  a  strong  presumption  of  that  fact     But  I  am  of  opinion,  that 

the  recaptors  have  sufficiently  discharged  their  duty  to  the  court,  by 

the  papers  which  have  been  produced. 

The  onus  probandi  then  shifts ;  and  it  becomes  a  duty  on  the  claim- 
ants to  exonerate  themselves  from  the  presumption  raised  against 
them,  and  to  show  that  their  law  is  not  such  as  the  prima  faqie  evi- 
dence of  the  captors  represents  it  to  be. 

They  have  besides  great  advantages  in  this  research;  the  law  and 
the  country  are  their  own ;  access  is  easy  to  them,  to  the  best  informa- 
tion. They  have  reason  to  expect  all  that  the  diligence;  the  acute- 
ness,  and  the  zeal  of  their  countrymen  can  produce  on  their  side;  but 
the  captors  must  hunt  out  a  foreign  law,  through,  a  foreign  language, 
and  with  the  assistance  of  professors  not  much  disposed  to  promote 
their  inquiries.  The  means  are  evidently  unequal  between  the  par- 
ties ;  and  the  means  being  unequal,  the  obligation  is  by  no  means 
equal.  All  defect  of  proof,  therefore,  must  press  principally  on  the 
claimants,  from  whom  the  court  is  entitled  to  expect  proof  of  the  full- 
est and  most  satisfactory  nature. 

It  has  been  asked,  what  proof  must  we  produce  ?  The  question 
admits  of  an  obvious  answer.  In  the  first  place  the  court  will  expect 
the  text  law,  the  existing  ordinances.  Now  I  think  it  does  appear,  that 
there"  are  ordinances  on  the  subject  which  have  not  been  produced. 
The  ordinance  oif  1796  refers  to  an  ordinance  of  the  year  1704,  as  the 
basis  on  which  it  was  framed ;  I  have  therefore  a  right  to  conclude  that 
this  ordinance  has  formed  the  substance  of  the  Portuguese 
[  *  69  ]  p^pc  law  for  a  *  century ;  but  yet  no  notice  has  been  taken  of 
x^,^In  the  next  place,  information  would  be  required  respect- 
ing the^cte^^^ffi  which  have  passed  on  their  own  recaptures ;  and  if 
no^^su^  jSJhi  be  found, a  certificate  to  thiis  effect  should  be  exhibited. 
^t>i^fer^\s  no  certificate ;  besides,  it  is,  I  think,  scarcely  probable 
that  ^^e  shoald  not  have  passed  some  decisions  on  this  subject  pre- 
vjouB  to  Deeember,  1796.  Portugal  has  been  active  in  the  war ;  and 
the  enemy  has  been  active  on  those  coasts ;  recaptures  must  have  oc- 
curred; they  must  also  have  been  brought  to  adjudication,  and  the 
rule  by  which  they  have  been  decided,  would  have  been  considered 
by  me  as  the  law  of  Portugal. 

It  might  have  been  expected,  also,  that  authorities  even  more  im- 
mediately in  point  might  have  been  produced,  from  decisions  respect- 
ing the  recaptured  property  of  allies ;  some  instances  cannot  but  have 
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occurred  previous  to  May,  1797,  when  an  edict  issued  on  that  subject. 
Three  cases  have  occurred  within  three  months  after  the  edict,  and 
afterwards  many  more;  and  it  is  scarcely  probable,  that  so  many 
should  have  happened  after  that  time,  and  none  before.  It  has  been 
suggested,  that  the  records  of  Portugal  are  not  so  kept  as  to  furnish  a 
ready  answer  to  such  inquiries ;  but  I  cannot  admit  an  excuse  so  dis- 
honorable to  the  tribunals  of  that  great  country.  There  is  therefore  a 
defect  of  evidence,  for  which  no  sufficient  reason  has  been  given  on 
the  part  of  the  claimants. 

After  this  statement  of  the  reasonable  expectations  of  the  court, 
let  us  now  see  what  evidence  has  been  produced ;  it  consists  of  many 
documents,  of  which  some  must  immediately  be  dismissed, 
as  of  no  use  or  authority  in  *  this  case.    Of  these,  the  first  is  [  *  70  ] 
a  certificate  from  the  Portuguese  minister  plenipotentiary  at 
this  court.     As  far  as  character  truly  honorable  both  in  public  and  pri- 
vate Ufe,  can  give  weight  to  an  opinion ;  as  far  as  a  conviction,  that 
the  party  delivering  that  opinion  delivers  the  sincere  and  unbiased 
persuasion  of  his  own  mind,  can  influence  me  to  respect  it,  this  opi- 
nion must  command  the  greatest  attention  ;  but  the  whole  weight  of 
this  opinion  is  confined  to  these  considerations ;  for  it  is  to  be  remem- 
bered that  the  Chevalier  d' Almeida  is  not  a  professor  of  the  law,  but 
a  diplomatic  character ;  and  therefore  incompetent  to  instruct  us  in 
questions  of  law. 

Another  paper,  which  I  shall  dismiss  also,  is  an  opinion  of  Mr.  Da 
Sylva  Lisboa,  described  to  be  a  lawyer  of  considerable  eminence  in 
his  own  country.  Upon  this  opinion  many  observations  have  been 
made,  and  more  particularly  on  the  impropriety,  with  which  it  under- 
takes to  explain  to  us  the  British  laws  of  recapture,  whilst  it  almost 
pleads  ignorance  of  the  Portuguese  laws  on  the  same  subject.  It  is 
8C€urcely  necessary  to  observe,  that  the  representation  which  it  gives  of 
our  law  is  erroneous ;  it  is,  besides,  very  deficient  in  the  preliminary 
circumstance  which  can  alone  give  credit  to  it,  or  even  make  Jt  intel- 
ligible to  us ;  for  it  is  not  accompanied  by  any  statement  of  the  ques- 
tions that  were  addressed  to  this  gentleman.  He  could  scarcely  have 
imagined  that  the  British  Court  of  Admiralty  would  apply  to  Portu- 
guese professors  for  information  on  British  law ;  and  we  are  at  a  loss 
to  conjecture  in  what  view  he  could  suppose  we  should  derive  any 
knowledge  of  the  law  of  Portugal  from  such  an  opinion ;  it  would 
perhaps,  therefore,  be  but  due  civility  to  the  reputation  of 
this  gentleman,  to  *  consider  it  as  an  opinion  hastily  obtained,  [  *  71  ] 
on  an  imperfect  representation  of  the  case ;  and  under  this 
character,  as  it  can  avail  nothing  in  point  of  authority,  I  would  recom- 
mend it  to  those  who  may  have  to  argue  this  cause  again,  if  it  should 
go  to  an  appeal,  to  dismiss  this  paper  wholly  from  the  case. 
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The  last  paper  which  I  shall  dismiss,  is  the  certificate  of  Mr.  Nash, 
a  reputable  merchant  of  this  town.  This  paper  relates  something  of  a 
transaction  that  has  happened  to  Portuguese  masters  accepting  frorii 
the  enemy,  by  donations,  ships  taken  from  the  Portuguese,  and  states 
that  "the  enemy  had  captured  a  number  of  vessels,  some  Portu- 
guese, some  English ;  and  willing  to  disencumber  themselves  of  their 
prisoners,  they  gave  to  the  Portuguese  and  English  masters,  jointly, 
one  of  the  Portuguese  ships.  On  carrying  their  present  into  Portugal, 
these  persons  are  represented  to  have  been  severely  treated,  and  to 
have  been  imprisoned  by  the  government"  I  am  at  a  loss  to  under- 
stand this  account,  when  I  recollect  the  cases  of  The  Anne  and  The 
Endeavour,  unless  I  am  to  suppose  that  this  severity  was  practised  on 
them  subsequently  to  the  last  ordinance,  which  pronounced  such  do- 
nations null  and  void;  for  otherwise,  I  must  suppose  that  donations 
of  Portuguese  property  were  considered  void,  whilst  similar  donations 
of  British  property  were  held  to  be  perfectly  good  and  valid.  The  same 
paper  informs  us  farther,  "  that  the  Portuguese  masters  remitted  to 
England,  to  the  captains  of  the  English  vessels,  a  part  of  the  proceeds 
as  their  share  of  the  donation."  I  am  sorry  for  it,  because  the  pro- 
perty belonged  not  to  either  party,  but  to  the  former  Portu- 
[  *  72  ]  guese  owners;  and  no  interest  *  could  accrue  to  those  mas- 
ters, but  an  ordinary  salvage  on  restitution  to  the  original 
proprietors. 

This  certificate  cites,  also,  as  a  sort  of  precedent,  the  acceptance  of 
four  pipes  of  wine,  in  the  same  manner,  by  an  English  captain,  Ben- 
nett. It  would  be  ridiculous  to  treat  the  conduct  of  this  man  as  an 
authority ;  it  was  an  irregular  proceeding,  and  as  irrelevant  to  this 
case  as  the  former  parts  of  this  certificate. 

Laying  aside,  therefore,  these  several  documents,  I  come  now  to 
examine  those  papers  which  may  be  considered  as  matter  of  evidence 
in  the  case.  These  are  on  the  part  of  the  claimants ;  1st,  Opinions  of 
Portuguese  lawyers ;  2dly,  A  certificate  of  the  judges  of  the  Supreme 
Court  of  Admiralty  in  Portugal ;  3dly,  The  decree  of  the  queen  of 
Portugal,  November,  1797,  in  the  case  of  The  Anne ;  and  4thly,  A 
certificate  of  the  foreign  Secretary  of  State  of  that  country,  Mr.  Pinto 
de  Souza.  But  it  is  scarcely  possible  to  consider  the  effect  of  these 
documents,  without  bringing  under  our  view  those  at  the  same  time, 
which  have  been  brought  in  by  the  captors ;  these  are  the  ordinances 
of  December,  1796,  and  of  May,  1797 ;  and  the  proceedings  relative 
to  the  British  ships.  The  Anne  and  The  Endeavour. 

In  the  ordinance  of  December,  1796,  no  mention  is  made  of  the 
recaptured  property  of  allies.  The  ninth  article  refers  only  to  their 
own  recaptures ;  but  a  reasonable  presumption  arises  from  it,  that 
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they  would  apply  the  same  law  to  their  allies ;  for  this  principle  is 
not  only  liberal  and  just,  but  it  is  actually  observed  in  the  practice  of 
England,  France,  and  Spain;  a  presumption  therefore  arises,  that 
Portugal  would  pursue  a  similar  rule.  But  I  think  there  are 
two  *  circumstances  which  convince  me,  beyond  mere  pre-  [  *  73  ] 
snnyption,  that  Portugal  did  act  on  this  principle,  and  did 
mean  to  apply  its  own  rule  to  the  cases  of  allies.  In  the  case  of  The 
Endeavour,  which  concerned  the  property  of  an  ally,the  sentence  was 
in  these  words :  "Having  heard  what  has  been  alleged  concerning 
the  rale  of  twenty-four  hours,  it  appears  to  us,  that  that  rule  serves  only 
to  regulate  the  right  of  actions  arising  on  recapture."  Now,  certainly, 
if  this  rule  on  recapture  did  not  apply  to  the  property  of  allies,  it 
would  have  been  entirely  irrelevant  to  discuss  that  rule  in  such  a 
case.  We  may  infer,  therefore,  I  think,  that  the  rule  of  twenty-four 
hours'  possession  was  the  rule  of  Portugal ;  and  also  that  had  the 
case  of  The  Endeavour  been  considered  as  a  case  of  recapture,  it  must 
have  been  governed  and  decided  by  that  ifule.  The  manner  in  which 
Portugal  has  acted  on  the  last  ordinance,  confirms  me  also  in  suppos- 
ing that  it  was  the  practice  of  Portugal,  to  extend  its  own  rule  to  the 
cases  of  allies.  The  salvage  there  ordained  for  Portuguese  property 
is  one  fifth,  and  this  proportion  has  been  observed  also  in  subsequent 
cases  of  British  property,  although  it  is  not  the  prqportion  of  salvage 
which  our  own  law  prescribes.  I  may  therefore  conclude  it  was  the 
practice  of  Portugal  to  apply  its  own  law  to  the  case  of  an  ally. 

But,  it  is  said,  this  rule  of  twenty-four  hours'  possession  had  not 
prevailed  in  Portugal,  before  the  ordinance  of  1796 ;  that  ordinance, 
I  must  observe,  professes  to  take  for  its  basis  the  ancient  ordinance 
of  1704 ;  and,  therefore,  I  may  presume  that  ancient  ordi- 
nance was  fundamentally  the  same.  Had  there  *been  a  [*74] 
difference  so  material,  it  was  the  duty  of  the  claimant  to 
have  produced  that  ordinance  for  the  information  of  the  Court ;  and 
to  have  convinced  us  that  the  modern  practice  was  a  change  and 
alteration  in  the  jurisprudence  of  Portugal.  It  cannot,  indeed,  be 
supposed,  that  an  alteration  so  monstrous,  so  gigantic,  so  opposite  to 
the  general  course  of  the  relaxations  which  have  gradually  taken 
place  in  the  law  of  prize  during  this  century,  should  have  found  its 
way  into  the  courts  of  Portugal,  and  have  been  adopted  by  them  for 
the  first  time  in  1796 ;  we  know  it  to  have  been  the  ancient  law  of 
Spain.  The  vicinity  of  the  two  countries,  their  afiinity  of  habits,  the 
resemblance  of  their  legal  institutions,  still  farther  strengthen  the  pro- 
bability, that  this  rule  had  also  been  the  ancient  law,  or  at  least  the 
usage  of  Portugal  on  this  subject 

I  consider  myself,  therefore,  justified  to  conclude,  that  the  law  of 
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Portugal  established  twenty-four  hours'  possession  by  the  enemy  to 
be  a  legal  divestment  of  the  property  of  the  original  owner;  and  alsoy 
that  it  would  have  applied  the  same  rule  to  the  property  of  allies. 

But  I  acknowledge  it  is  not  sufficient  to  say  such  a  rule  would 
have  been  applied.  It  is  also  necessary  to  show,  that  there  havQ  been 
actual  proceedings  under  it;  and  for  that  purpose  two  cases  have 
been  produced:  the  cases  of  The  Anne  and  of  the  Endeavour. 

The  case  of  The  Endeavour  was,  I  believe,  prior,  in  time.  It  was 
the  case  of  a  British  ship  taken  by  the  French  on  the  24th  of  January, 
1796.  The  French  captain  gave  it  to  the  master  of  a  Portuguese  vessel, 
which  he  had  also  taken.  The  ship  was  carried  into  Portugal.  The 
English  master  demanded  restitution ;  but  it  was  denied  to  him,  not 
only  by  the  individual,  but  also  by  the  courts  of  justice  of 
[  •  75  ]  Portugal.  *  The  case  of  The  Anne  happened  in  September, 
1796,  and  is  in  one  respect  stiU  stronger  than  that  o%  The 
Endeavour ;  as  it  was  a  ship  given  in  the  same  manner  by  the  French 
captor,  to  the  very  man  who  had  been  the  master  of  this  vessel,  —  The 
Santa  Cruz.  Let  us  suppose  the  master  had  been  also  the  owner  of 
The  Santa  Cruz ;  by  what  justice  could  he  have  claimed  to  have 
his  own  property  restored  from  British  hands,  at  the  same  time  that 
his  own  law  confirmed  him  in  his  refusal  to  restore  British  property, 
under  circumstances  precisely  similar  ?  But  restitution,  it  seems,  was 
refused,  under  a  particular  order  of  the  State,  which  declared  "the 
property  of  the  English  owner  had  been  divested,  and  that  the  title  of 
the  Portuguese  owner  was  good  and  valid." 

Now  these  are  two  cases  strongly  in  point ;  and  unless  they  can 
be  overthrown,  they  will,  I  think,  sufficiently  establish  this  fact — that 
it  was  the  practice  of  the  courts  of  Portugal,  either  under  ancient 
ordinances,  or  under  a  silent  but  prevailing  usage,  or  under  some 
recent  edict,  to*  confiscate  the  property  of  allies  coming  into  the  pos- 
session of  Portuguese  subjects  from  the  hands  of  the  enemy.  It  is 
immaterial  under  which  of  these  authorities  the  practice  prevailed. 
These  decisions  are  represented  to  us  to  be  the  only  decisions  that 
have  passed,  during  the  present  war  on  that  subject ;  and  they,  there- 
fore, establish  the  law  of  Portugal,  from  whatever  sources  it  might 
be  derived. 

But  the  force  of  these  cases  has  been  attacked  in  different  ways. 
It  is  said  in  the  first  place,  that  they  were  cases  notof  recap- 
[  *  76  ]  ture  but  of  donation ;  and  it  *  has  been  attempted!  to  raise 
distinctions  between  these  titles.  But  in  all  legal  considera- 
tions they  are  precisely  the  same ;  they  are  both  equally  matter  of 
prize  ;  donation  between  enemy  and  enemy  cannot  take  effect  The 
very  character  of  enemy  at  once  extinguishes  all  civil  intercourse^ 
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from  which  such  a  title  coald  arise.  So  distinctly  is  this  rale 
acknowledged  to  be  the  law  of  this  country,  that  if  a  case  should 
happen,  in  which  an  enemy  after  capture  had  made  a  donation,  as  it 
is  called,  in  this  manner  to  the  original  owner,  that  vessel  must  be 
condemned  as  a  droit  or  perquisite  of  Admuralty;  and  the  original 
proprietor  could  acquire  no  interest  but  as  salvor,  or  from  the  subse- 
quent liberah'ty  of  the  crown. 

'  I  think  I  have  evidence  also  that  this  matter  is  so  considered  in 
Portngal.  In  the  certificate  of  the  secretary,  Mr.  Pinto  de  Souza,  he 
says,  "  the  order  given  by  him  was  not  intended  to  susp  end  the  suit 
of  the  English  claimant,  but  only  to  dispose  of  that  property  which  of 
right  belonged  to  the  queen,  as  being  acquired  from  the  enemy  without 
letters  of  marque."  It  is  then  under  this  description,  only  the  case  of 
prize  taken  by  a  non-commissioned  captor ;  and  in  this  Mr.  Pinto  de 
Soa#a  seems  to  coincide  exactly  with  us,  in  the  view  in  which  we 
should  have  considered  it  here.  It  has  been  said,  however,  that  the 
law  of  Portugal  does  distinguish  between  donations  and  recaptures; 
but  it  is  sufficient  to  observe,  that  no  proof  has  been  produced  of  this 
assertion ;  and  besides,  it  is  a  distinction  which  cannot  in  the  nature 
of  things  reasonably  exist ;  nor  yideed  should  I  consider 
myself  by  any  means  bound  to  pursue  a  *  foreign  law  [  *  77  ] 
through  a  variety  of  minute,  and  subtle  distinctions,  which 
at  last  perhaps  might  be  found  to  exist  only  in  theory.  It  would  be 
snfficient  for  me  to  know,  that  I  understand  the  practice,  as  it  has 
been  administered  in  the  only  cases  that  have  occurred  on  this  sub- 
ject. 

But,  it  is  said,  these  cases  were  decided  before  an  incompetent  tri- 
bunal ;  although  I  believe  this  objection  applies  only  to  The  Endea- 
vour. This  objection  however  does  not  appear  to  have  been  taken  by 
the  Portuguese  lawyers.  In  the  order  of  her  sacred  Majesty,  it  is 
said  indeed,  "  the  Council  of  Commerce  had  no  jurisdiction  to  decide 
questions  of  this  nature ; "  but  the  certificate  of  the  judges  speak  a 
different  language.  They  say,  not  that  the  jurisdiction  was  incompe- 
tent; but  "that  the  sentence  which  had  been  given  by  the  Board  of 
Commerce  was  founded  on  frivolous  and  insufficient  reasons,  and  that 
the  party  might  have  appealed."  The  terms  used  by  them  are  just 
the  terms  which  would  be  applied  to  cases  proceeding  in  their  due 
and  ordinary  coarse. 

In  the  case  of  The  Anne,  it  is  not,  I  think,  pretended  that  the  court 
before  which  it  was  brought  had  not  a  competent  jurisdiction  ;  but  it 
18  argued. against  the  British  claimant,  that  he  acquiesced  in  the  deci- 
sion, when  he  might  have  appealed.  But  let  us  see  what  must  have 
been  his  prospect  of  success*     The  hope  which  the  Portuguese  law- 
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yers  held  out  to  him,  is  not  founded  on  any  opinion  on  the  merits  of 
his  case,  but  on  a  point  of  form,  "because  the  order  of  Council  had 
not  been  produced."     Whilst  the  cause  was  under  investigation,  the 
Supreme  Authority  of  the  State  interposed,  to  inform  the  Court,  that 
the  title  of  the  Portuguese  master  was  legal  and  valid.    The 
[  •  78  ]  *  Court  of  Justice  assents  to  this  authority,  and  decides  ac- 
cordingly ;  antl  it  is  against  a  decision  so  deliberately  pro- 
nounced, and  so  irregularly  influenced  by  the  supreme  authority  of 
the  country,  that  this  foreign  claimant,  the  master  of  a  small  English 
vessel,  is  required  to  persevere.     I  must  think  it  could  not  be  expect- 
ed of  him. 

Such  are  the  observations  which  I  think  myself  justified  in  making 
on  the  proceedings  in  these  two  cases.  And  after  the  general  view 
which  I  have  taken  of  the  whole  of  this  subject,  it  may  be  unneces- 
sary to  dwell  more  particularly  on  the  minute  parts  of  the  several 
papers.  It  is,  I  think,  clearly  proved,  that  before  the  ordinance  of  May, 
1797,  the  courts  of  Portugal  considered  British  property  coming  out 
of  the  hands  of  the  enemy  as  subject  to  confiscation.  In  two  instances 
such  property  was  actually  confiscated,  not  by  remote  and  inferior 
jurisdictions,  but  in  their  highest  courts,  in  the  capital  of  the  empire, 
and  under  the  direction  of  the  State.  The  ordinance  of  1797  cannot 
be  applicable  to  preexisting  cases.  I  must  determine  all  cases,  as  if 
they  had  come  before  me  at  the  time  of  capture.  The  two  former 
cases,  therefore,  of  this  class,  can  receive  no  protection  from  this 
ordinance. 

Looking  then  to  the  conduct  which  Portugal  had  observed  towards 
British  property,  and  conceiving  myself  bound  by  the  general  law  of 
this  country,  and  more  particularly  by  the  authority  of  the  case  of  The 
San  lago,  to  proceed  on  strict  principles  of  reciprocity,  I  have  no  hesi- 
tation in  pronouncing  the  first  two  cases  subject  to  confiscation. 

•  I  now  come  to  the  consideration  of  the  subsequent  cases. 
[  *  79  ]  It  has  akeady  been  laid  down,  that  the  law  of  England  re- 
stores on  salvage,  unless  it  is  forced  out  of  its  natural  course 
by  the  practice  of  its  allies.  In  the  preceeding  cases  it  has  been  re- 
luctantly so  diverted  from  its  free  course ;  but  in  May,  1797,  it  appears 
Portugal  renounced  the  harsher  principles,  and  adopted  a  more  libe- 
ral rule.  Upon  what  ground,  then,  can  it  be  contended,  that  this  coun- 
try must,  in  regard  to  those  cases  which  have  occurred  subsequent  to 
this  ordinance,  follow  the  harsh  and  antiquated,  in  preference  to  the 
new  and  more  lenient  rule  ?  It  is  said,  Portugal  is  not  at  liberty  to 
make  such  an  alteration  in  time  of  war;  and  that  those  who  have 
once  established  a  rule,  must  abide  the  consequences  of  it ;  but  I  con- 
fess, I  see  no  one  reason  on  which  this  exercise- of  legislation  can  be 
denied  to  an  independent  State. 
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It  is  said,  Portugal  will  then  legislate  for  this  coantry.  And  so  mast 
every  country  in  some  degree  legislate  for  us,  whilst  Great  Britain 
professes  to  act  upon  the  old  principle,  and  adopt  the  law  of  its  ally. 
In  peace  it  is  allowed,  such  an  alteration  might  be  made ;  and  why 
not  in  a  time  of  war  ?    There  are  no  depending  interests  to  be  affected 
by  it ;  it  was  an  alteration  as  harmless  to  the  world,  as  if  it  had  been 
made  in  times  of  the  most  profound  peace.    But,  it  is  said,  the  law  is 
not  even  now  established  on  equal  terms  of  reciprocity  towards  this 
country ;  the  salvage  which  Portugal  has  decreed  is  one  fifth,  whilst 
the  law  of  this  country  restores  on  payment  of  a  sixth  only.     Per- 
haps a  rule  more  closely  concurring  with  our  own  might 
•have  been  more  convenient;  but  the  difference  is  not  suf-  [*80  ] 
ficient  to  justify  this  country  in  refusing  Portuguese  subjects 
the  benefit  of  their  alteration.     In  professing  to  act  on  the  law  of  our 
ally,  we  must  do  it  for  better  and  for  worse. 

1,  therefore,  restore  the  several  vessels  that  have  been  taken  since 
the  ordinance  of  May,  1797,  on  the  salvage  which  Portugal  has  esta- 
blished, a  salvage  of  one  eighth  to  ships  of  war,  and  one  fifth  to  pri- 
vateers. 

In  the  condemned  cases,  I  order  the  expenses  of  the  claimants  to 
be  defrayed  out  of  the  proceeds. 


The  Mercurius,  Gerdes,  master. 
December  10,  1798. 

Restitution  does  not  bar  a  second  eeizare,  bj  other  parties,  either  on  the  same  or  different 
evidence ;  bat  a  second  seizor  would  be  subject  to  the  risk  of  costs  and  damages. 

Warning  on  the  spot,  sufficient  notice  of  a  blockade  dt  facUt;  prohibition  to  go  to  Amster- 
dam, includes  the  Vlie  passage  as  well  as  the  Texel. 

Tiolation  of  blockade  by  the  master  affects  the  ship  but  not  the  cargo,  unless  the  property  of 
the  same  owner,  or  unless  the  owner  of  the  cargo  is  cogniiant  of  the  intended  Tiolation. 

This  was  a  case  of  a  ship  taken  on  a  voyage  from  Baltimore  to 
Amsterdam.  The  ship  was  claimed  for  a  merchant  of  Hamburgh,  and 
the  cargo  as  the  property  of  a  citizen  of  the  United  States.  On  the 
first  capture,  the  vessel  bad  been  restored  by  consent,  but  the  officers 
of  the  Admiralty  seized  the  ship  again  in  the  port  of  Yarmouth,  and 
institQted  new  proceedings,  August,  1798.  The  claimant  now  appeared 
under  protest  On  the  part  of  the  captors,  Amsterdam  was  said  to 
have  been  in  a  state  of  blockade,  and  it  was  contended,  that  the  ship 
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and  cargo  were  liable  to  confiscation  for  attempting  to  enter  a  block- 
aded port 

Judgment. 
Sir  W.  Scott.     In  this  case  three  questions  arise :  first,  Whether 
restitution  by  consent  bars  new  proceedings  ?    secondly,  How  far  the 
ship  is  affected  by  an  attempt  to  break  a  blockade  ?  and  thirdly.  How 

far  such  a  conduct  will  affect  the  cargo  ? 
[  •  81  ]       On  the  first  question  f  must  say,  that  in  restoring  *  by 

consent  in  the  present  case,  I  think  the  party  committed  an 
oversight;  such  a  consent  judicially  recorded,  would  bar  him  from  a 
second  seizure.  Against  other  parties  it  could  be  no  bar ;  but  whoever 
ventures  on  a  second  seizure,  must  make  it  under  the  peril  of  costs 
and  damages.  A  monition  calls  upon  all  claimants,  but  it  does  not 
call  upon  other  captors,  nor  could  a  second  seizure  be  made,  nor  could 
other  parties  intervene,  as  on  a  fresh  seizure,  till  the  proceedings  under 
the  first  libel  had  been  determined. 

The  king,  in  his  ofiice  of  Admiralty,  is  the  second  seizor  in  this 
case  ;  and  it  is  said,  that  as  the  fountain  of  all  prize,  he  is  to  be  con- 
sidered also  as  the  original  captor.  But  the  king  holds  the  office  of 
Lord  High  Admiral,  in  a  capacity  distinguishable  from  his  regal  cha- 
racter. Besides,  although  he  is  undoubtedly  the  fountain  of  prize,  he 
has  conveyed  away  his  interests  in  it  to  various  persons ;  to  the  com- 
manders and  crews  of  his  own  ship^ ;  to  his  other  subjects  by  letters 
of  marque,  and  to  the  Lord  High  Admiral  of  England.^  It  has  been 
declared  by  high  authority,  that  the  interest  of  prize  is  vested  in  the 
captor,  and  that  captors  may,  against  the  wish  of  the  crown,  pro- 
ceed to  adjudication. 

The  case  of  La  Patx  '  does,  I  think,  sufficiently  support 
[  *  82  ]  the  principle  for  which  it  has  been  *  cited.^    In  that  case  new 

depositions  were  taken;  but  the  second  seizor  might  in  that 
instance  have  proceeded,  if  he  had  thought  proper,  on  the  original 
evidence.      It  is  said  here,  that  proceedings  should  have  been  by 


1  [See  a  copy  of  the  orders  in  The  Rebecca,  1  C.  Rob.  230  n.] 

2  This  was  a  case  of  a  ship  carried  into  St  Kitf  s,  and  restored,  and  immediatelj 
aflerwards  seized  by  another  privateer,  who  followed  her  out  of  the  harbor,  took  her 
to  the  island  of  Nevis,  and  there  obtained  a  condemnation.  The  illegality  of  a  second 
seizure,  after  restitution,  was  strongly  argued,  on  appeal ;  but  the  Lords  decided  on 
ike  merits,  saying,  **As  the  captors  can  only  now  contend  for  &rther  proof,  we  are  of 
opinion,  that  will  not  be  sufficient  in  this  sta^e,  although  if  this  case  had  been  appealed 
from  the  first  judgment,  we  should  have  been  disposed  to  order  fiirther  proof  Costs 
were  given  against  the  captor,  for  misconduct 

3  Lords,  July  80,  1796. 
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appeal,  instead  of  a  second  seizure ;  but  there  was  nothing  in  the 
possession  of  the  Court  The  proceedings,  therefore,  by  a  second 
seizure,  were,  in  my  opinion,  not  only  regular  but  necessary,  and  the 
only  means  which  could  have  been  pursued.  I,  therefore,  overrule  the 
protest,  and  assign  the  claimant  to  appear  absolutely.^ 

On  the  second  question,  it  is  necessary  to  inquire.  Was  there  an 
actual  blockade  ?  Was  it  notified  ?  Was  it  violated  ?  If  all  these 
points  can  be  established,  confiscation  must  necessarily  follow.  It  is 
the  necessary  consequence  acknowledged  in  aU  books,  and  confirmed 
by  the  practice  of  aU  nations ;  nor  is  it  even  denied  in  theory,  to  be 
a  jost  penalty  by  those  who  have  labored  to  extend  to  the  utmost, 
the  rights  of  neutral  nations. 

By  the  evidence  it  appears,  that  when  the  vessel  approached  the 
Texel,  the  master  was  warned  by  the  oflScer  who  boarded  her,  that 
he  must  not  go  into  the  TexeL     The  ofiicer  wrote  on  the  manifest, 
**  Hindered  from  going  into  the  Texel."     The  inability  of 
•  the  master  to  proceed  into  the  Texel,  therefore,  proves  the   [  *  83  ] 
l[)lockade ;  for  a  blockade  may  exist  without  a  public  declar- 
ation ;  although  a  declaration  unsupported  by  fact  will  not  be  suffi- 
cient to  establish  it.^ 

It  has  been  so  determined  by  the  Supreme  Court  during  the  pre- 
sent war.  The  West  India  islands  were  declared  under  blockade  by 
Admiral  Jarvis ;  but  the  Lords  held,  that  as  the  fact  did  not  support 
the  declaration,  a  blockade  couljl  not  be  deemed  legally  to  exist;  but 
the  fact,  on  the  contrary,  duly  notified  on  the  spot,  is  of  itself  suffi- 
cient; for  public  notifications  between  governments  can  be  meant 
only  for  the  information  of  individuals.  But  if  the  individual  is  per- 
sonally informed,  that  purpose  is  still  better  obtained  than  by  a  pub- 
lic declaration.  Allusion  has  been  made  to  the  notification  given  to 
the  Swedish  government,  but  I  think  irrelevantly ;  for  the  only  de- 
claration to  which  the  claimant  can  allude,  must  be  one  that  has 
been  made  to  his  own  government. 

Much  has  been  said  about  the  purposes  of  blockade,  which  I  do 
not  think  material  to  the  case.    I  shall,  therefore,  pass  it  over,  and 


1  In  1626,  it  was  one  of  the  charges  brought  against  the  Duke  of  Buckingham,  that, 
as  Lord  High  Admiral,  he  had  ordered  a  second  seizure  of  a  Spanish  ship.  The  St 
Peter,  in  the  river,  after  it  had  been  restored  by  the  Court  of  Admiralt7.  In  the 
Duke's  answer  and  defence,  the  particular  circumstances  are  detailed.  It  is  stated  to 
hare  been  done,  on  a  discovery  of  fresh  facts,  by  the  direction  of  the  king,  and  aftier 
leference  to  the  Judge  of  the  Admiralty,  and  a  consultation  of  the  most  eminent  civil- 
ians, respecting  the  legality  of  a  second  seizure,  after  a  discharge  in  the  Court  of  Ad- 
miralty.   See  Rushworth's  Hist  Coll.  vol  1.  p.  382. 

•  [The  Neptunus,  1  C.  Rob.  170 ;  The  Betsey,  1  C.  Rob.  98.] 
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proceed  to  consider  what  the  master  himself  understood  by  the  liotifi- 
cation  which  he  received ;  and  whether  he  really  thought,  that  though 
he  might  not  go  into  the  Texel,  he  was  at  liberty  to  get  to  Amster- 
dam by  any  other  course.  It  appears  that  he  asked  the  officer^  who 
boarded  him,  whether  he  might  go  to  other  Dutch  ports ;  other,  as 
must  be  understood,  than  the  object  of  his  destination.  It  was  never 
inquired  whether  he  might  go  to  Amsterdam  by  any  other  course.  The 
master  pretended  to  be  proceeding  to  Hamburgh,  till  he  came  to  the 
passage  into  the  Zuyder  Zee,  and  then  he  attempted  to  enter 
[  •  84  ]  •it.  How  far  the  blockade  might  extend  to  all  the  ports  ia 
the  Zuyder  Zee  I  shall  not  now  inquire,  because  I  am  suffi- 
ciently convinced  that  the  intention  of  this  master  was  to  proceed  to 
Amsterdam,  in  defiance  of  the  prohibition,  which  he  distinctly  under- 
stood. Perhaps  the  officer  might  have  expressed  himself  more  clearly 
than  he  did ;  but  if  there  had  been  any  thing  insidious,  in  the  man- 
ner of  giving  this  intimation,  I  should  have  thought  it  my  duty  to 
protect  the  neutral  from  suffering  loss  or  inconvenience  under  it 

It  is  said,  this  passage  to  the  Zuyder  Zee  was  not  in  a  state  of 
blockade ;  but  the  ship  was  seized  immediately  on  entering  it ;  and 
I  know  not  what  else  is  necessary  to  constitute  blockade*  The 
powers  who  formed  the  armed  neutrality  in  the  last  war,  understood 
blockade  in  this  sense;  and  Russia,  who  was  the  principal  party  in 
that  confederacy,  described  a  place  to  be  in  a  state  of  blockade,  when 
it  is  dangerous  to  attempt  to  enter  in^o  it 

On  the  third  point,  to  maintain  that  the  conduct  of  the  ship  will 
affect  the  cargo,  it  will  i)e  necessary  either  to  prove  that  the  owners 
were,  or  might  have  been,  cognizant  of  the  blockade,  before  they  sent 
their  cargoes ;  or  to  show,  that  the  act  of  the  master  of  the  ship  person* 
ally  binds  th^m.  In  America,  there  could  not  have  been  any  know- 
ledge of  the  blockade.  The  cargo  is  innocent  in  its  nature,  and  sets 
out  innocently.  The  master  certainly  is  the  agent  of  the  owner  of  the 
vessel,  and  can  bind  hi(n  by  his  contract  or  his  misconduct ;  but  he 
is  not  the  agent  of  the  owners  of  the  cargo,  unless  expressly  so  con- 
stituted by  them.  In  cases  of  insurance,  and  in  revenue 
[  •85  J  cases,  where,  it  is  'said,  the  act  of  the  master  will  affect  the 
cargo,  it  is  to  be  observed,  that  the  ground  on  which  they 
stand,  is  wholly  different  In  the  former,  it  is  in  virtue  of  an  express 
contract  which  governs  the  whole  case ;  and  in  revenue  cases  it  pro- 
ceeds from  positive  laws,  and  the  necessary  strictness  of  all  fiscal 
regulations. 

It  is  argued,  that  to  exempt  the  cargo  from  this  responsibility  will 
open  the  door  to  fraud,  if  neutrals  are  allowed  to  attempt  to  trade  to 
blockaded  port-s  with  impunity,  by  throwing  the  blame  upon  the  car* 
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rier  master;  but  if  such  an  artifice  could  be  proved,  it  would  esta- 
blish that  mens  rea  in  the  neutral  merchant  which  would  expose  his 
property  to  confiscation  ;  and  it  would  at  the  same  time  be  sufficient 
to  cause  the  master  to  be  considered  in  the  character  of  agent,  as 
well  for  the  cargo,  as  foy  the  ship. 

"Where  a  cargo  is  of  a  contraband  nature,  it  will  perhaps  justify 
greater  severity ;  but  in  cases  of  contraband  it  is  held,  that  innocent 
parts  of  the  cargo,  belonging  to  other  owners,  shall  not  be  infected.^ 
This  is,  I  think,  a  parallel  case.  There  is  misconduct  on  the  part  of 
the  owner  of  the  vessel,  but  none  in  the  owner  of  the  cargo. 

If  the  evidence  of  the  property  of  the  cargo  was  sufficient,  I  should 
restore  that;  but  as  the  case  now  stands,  if  the  captors  demand  far- 
ther proof  on  that  point,  it  must  be  supplied. 

Ship  condemned. 

August  7th,  1799.     The  cargo  was  restored  on  farther  proof. 


•  The  Frederick  Molke,  Boysen,  master.         [*  86  ] 
December  10,  1798. 

A  Tesscl  coming  ont  of  a  blockaded  port,  with  a  cargo,  is  prima  facie  liable  to  seizare.  If  the 
caigo  was  taken  on  board  after  the  commencement  of  the  blockade,  ship  and  cargo  will  be 

liable  to  condemnation.^ 

s 

This  was  a  case  of  a  Danish  vessel,  taken  coming  out  of  Havre 
on  the  18th  of  August,  1798,  and  bound  on  a  voyage  from  Havre  to 
the  coast  of  Africa,  with  a  miscellaneous  cargo. 

Judgment.  ; 

Sir  W.  Scott.  In  this  case  a  claim  has  been  given  for  the  ship 
and  cargo,  as  the  property  of  the  same  person,  a  Danish  merchant  of 
Christiana. 

Several  questions  have  been  raised,  respecting  the  property,  the 
previous  conduct  of  the  vessel,  the  legality  of  this  sort  of  trade,  and 
the  actual  violation  of  a  blockade.  I  shall  first  consider  the  last  ques- 
tion, because  if  that  is  determined  against  the  claimant,  it  will  render 
a  discussion  of  all  other  points  unnecessary. 

1  [The  Staadt  Embden,  1  C.  Rob.  30.]  «  [The  Adonis,  5  C.  Eob.  256.] 
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First,  then,  as  to  the  blockade,  these  facts  appear  in  the  depositions 
of  the  master,  "  that  on  his  former  voyage  he  cleared  out  from  Lisbon 
to  Copenhagen,  but  was  really  destined  to  Havre,  if  he  could  escape 
English  cruisers ;  that  he  was  warned  by  an  English  frigate.  The 
Diamond,  off  Havre,  not  to  go  into  Havre,  as  there  were  two  or  three 
ships  that  would  stop  him  ;  but  that  he  slipped  in  at  night  and  deli- 
vered his  cargo."     It  is  therefore  sufficiently  proved  that  there  were 
ships  on  that  station  to  prevent  ingress,  and  that  the  master  know- 
ingly evaded  the  blockade ;  for  that  a  legal  blockade  did  exist,  results 
necessarily  from  these  facts,  as  nothing  farther  is  necessary  to  consti- 
tute blockade,  than  that  there  should  be  a  force  stationed  to 
[  *  87  ]  prevent  communication,  *  and  a  due  notice,  or  prohibition 
given  to  the  party .^ 
But  it  is  still  further  material,  that  Ihis  blockade  actually  continued 
till  the  ship  came  out  again.     It  is  notorious,  indeed,  that  Havre  was 
blockaded  for  some  time ;  and  although  the  blockade  varied  occasion- 
ally, it  still  continued ;  for  it  is  not  an  accidental  absence  of  the 
blockading  force,  nor  the  circumstance  of  being  blown  off  by  wind, 
(if  the  suspension,  and  the  reason  of  the  suspension  are  known,)  that 
will  be  sufficient  in  law  to  remove  a  blockade.^ 

It  is  said,  this  was  a  new  transaction,  and  that  we  have  no  right  to 
look  back  to  the  delinquency  of  the  former  voyage ;  and  a  reference 
is  made  on  this  point  to  the  law  of  contraband,  where  the  penalty 
does  not  attach  on  the  returned  voyage.  But  is  there  that  analogy 
between  the  two  cases  which  should  make  the  law  of  one  necessarily 
or  in  reason  applicable  to  the  other  also  ?  I  cannot  think  there  ia 
such  an  affinity  between  them.  There  is  this  essential  difference,  that 
in  contraband,  the  offence  is  deposited  with  the  cargo ;  whilst  in  such 
a  case  as  this,  it  is  continued  and  renewed  in  the  subsequent  conduct 
of  the  ship. 

For  what  is  the  object  of  blockade  ?     Not  merely  to  prevent  an  im- 
portation of  supplies,  but  to  prevent  export  as  well  as  import,  and  to 
cut  off  all  communication  of  commerce  with  the  blockaded 
[  •  88  ]  •  place.     I  must  therefore  consider  the  act  of  egress  ^  to  be 


1  It  has  since  appeared  that  the  blockade  of  Havre  was  notified  to  foreign  ministors 
on  the  23d  of  February,  1798. 
•     «  [The  Columbia,  I  C.  Rob.  154, 156 ;  The  Hoffnung,  6  C.  Rob.  112,  117.] 

3  Such  is  also  the  law  and  the  practice  of  Holland.  Bynkershoek,  commenting  on 
the  orders  of  the  States  Greneral,  June  26,  1630,  says,  "Scilicet  commercii  interclu- 
dendi  ergo  ordines  generales  portus  Flandriss  navibus  bellicis  obsederant,  adeoque 
omnes  quorumcunqud  naves  eo  destinatas,  indique  exeuntes  publicabant ;  quemadmo- 
dum  ex  ratione,  et  gentium  usu,  urbibus  obsessis  nihil  quicquam  licet  advehere,  vel  ex 
his  evehere."    Bynk.  Q.  J.  P.  book  L  c,  4. 
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as  culpable  as  the  act  of  ingress,  and  the  vessel  on  her  return  still  lia- 
ble to  seizure  and  confiscation. 

There  may,  indeed,  be  cases  of  innocent  egress,  where  vessels  have 
gone  in  before  the  blockade ;  and  under  such  circumstances  it  could 
not  be  maintained,  that  they  might  not  be  at  liberty  to  retire. 

But  even  then  a  question  might  arise,  if  it  was  attempted  to  carry 
out  a  cargo ;  for  that  would,  as  I  have  before  stated,  contravene  one 
of  the  chief  purposes  of  blockade.^ 

A  ship  then,  in  all  cases,  coming  out  of  a  blockaded  port,  is  in  the 
first  instance  liable  to  seizure ;  and  to  obtain  release,  the  claimant 
will  be  required  to  give  a  very  satisfactory  proof  of  the  innocency  of 
bis  intention.  In  the  present  case,  the  ingress  was  criminal,  and  the 
egress  was  criminal,  and  I  am  decidedly  of  opinion  that  both  ship 
and  cargo,  being  the  property  of'  the  same  person,  are  subject  to  con- 
fiscation. 

Condemned. 


•  The  Rinoende  Jacob,  Kreplien,  master.  [  *  89  ] 

December  11,  1798. 

Freighting  a  ship  to  the  enemj  is  not  the  lending  mentioned  in  the  Swedish  treaty,  Oct.  21, 
1666.  A  contraband  cargo  alone  will  not  affect  the  ship,  being  the  property  of  a  different 
owner.  Hemp  is  coijtraband  nnder  the  Danish  treaty.  Unwronght  iron  is  an  article  of 
promueui  usuM, 

Judgment. 

Sir  W.  Scott.  This  is  a  case  of  a  ship  nnder  Swedish  colors, 
laden  with  iron,  hemp,  tobacco,  and  oak  logs,  and  taken  on  a  voyage 
from  Riga  to  Amsterdam,  on  the  15th  of  August,  1798. 

The  ship  is  claimed  as  Swedish  property;  the  iron  for  Russian 
merchants ;  the  hemp  appears  to  be  the  produce  of  Russia ;  but  it  is 
claimed  for  a  Danish  subject ;  and  some  parts  of  the  cargo  remain 
still  unclaimed.  Objections  have  been  made  against  the  proofs  of 
property  as  standing  chiefly  on  the  evidence  of  the  master,  whose 
conduct,  it  is  said,  has  shown  him  to  be  unworthy  of  credit ;  but  I  . 
think  the  property  is  suflBiciently  proved. 

Three  other  grounds,  however,  have  been  taken,  on  which  it  is 
contended,  that  the  vessel  is  liable  to  condemnation :    1st,  on  ac- 

»  [See  The  Vrow  Judith,  1  C.  Rob.  150, 152.] 
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count  of  the  use  and  occupation  in  which  she  was  employed ;  2d,  oa 
account  of  the  contraband  nature  of  the  cargo ;  and  3d,  for  violating 
a  blockade. 

On  the  former  point,  reference  has  been  made  to  an  ancient  treaty 
between  England  and  Sweden,^  which  forbids  the  subjects  of  either 
powers  "  to  sell  or  lend  their  ships  for  the  use  and  advantage  of  the 
enemies  of  the  other ; "  and  as  this  prohibition  is  connected  in  the 
same  article  with  the  subject  of  contraband,  it  is  argued,  that  the  car- 
rying of  contraband  articles  in  the  present  cargo,  is  such  a 
[  *  90  ]  lending  as  comes  within  the  meaning  of  the  treaty ;  but  I  *  can- 
not agree  to  that  interpretation.     To  let  a  ship  on  freight  to 
go  to  the  ports  of  the  enemy,  cannot  be  termed  lending,  but  in  a  very 
loose  sense ;  and  I  apprehend  the  true  meaning  to  have  been,  that 
they  should  not  give  up  the  use  and  management  of  their  ships  di- 
rectly to  the  enemy,  or  put  them  under  his  absolute  power  and  direc- 
tion.    It  is  besides  observable  that  there  is  no  penalty  annexed  to  this 
prohibition.     I  cannot  think  such  a  service  as  this  is  will  make  the 
vessel  subject  to  confiscation. 

But  it  is  said,  there  is  a  contraband  cargo.  That  thpre  are  some 
contraband  articles  cannot  be  denied.  Hemp,  the  produce  of  Russia, 
exported  by  a  Danish  merchant,  would  be  confiscable  even  under  the 
relaxation,  which  allows  neutrals  to  export  that  article,  only  where  it 
is  of  the  growth  of  their  own  country ;  ^  but  to  a  Dane  hemp  is  expressly 
enumerated  among  the  articles  of  contraband  in  the  Danish  treaty ; ' 
and  to  say  that  a  Dane  might  traffic  in  foreign  hemp,  whilst  he  is  for- 
bidden to  export  his  own,  would  be  to  put  a  construction  on  that 
treaty  perfectly  nugatory.  The  hemp  must  certainly  be  condemned ; 
but  I  do  not  know  that  under  the  present  practice  of  the  lajv  of  na- 
tions, a  contraband  cargo  can  affect  the  ship. 

By  the  ancient  law  of  Europe  such  a  consequence  would  have  en- 
sued ;  nor  can  it  be  said,  that  such  a  penalty  was  unjust,  or  not  sup- 
ported by  the  general  analogies  of  law ;  for  the  owner  of  the  ship  has 
engaged  it  in  an  unlawful  commerce.    But  in  the  modern  practice  of 
the  Courts  of  Admiralty  of  this  country,  and  I  believe  of  other  nations 
also,  a  milder  rule  has  been  adopted  ;  and  the  carrying  of 
[•  91  ]  contraband  *  articles  is  attended  only  with  the  loss  of  freight 
and  expenses ;  except  where  the  ship  belongs  to  the  owner 
of  the  contraband  cargo,  or  where  the  simple  misconduct  of  carrying 


1  Treaty,  Oct  21,  1661,  art  11. 

2  [The  AppoUo,  4  Rob.  168.] 
3Ad.art  July4, 1780. 
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a  contraband  cargo,  has  been  connected  with  other  malignant  and 
aggravating  circumstances.^ 

The  case  which  has  been  cited  by  the  king's  advocate,  by  no  means 
establishes  the  contrary ;  *  that  was  a  case  attended  with  particular 
circumstances  of  falsehood  and  fraud,  both  as  to  the  papers  and  the 
destination  of  the  voyage.  It  was  attempted  under  colorable  appear- 
ances to  defeat  our  right  of  preemption ;  and  under  a  view  of  all  these 
circumstances  together,  the  court  judged  it  to  be  subject  to  confisca- 
tion ;  but  I  am  not  disposed  to  consider  that  decision  as  a  general 
authority,  in  other  cases  of  cargoes,  simply  contraband. 

On  the  question  of  blockade,  a  doubt  arises  whether  the  master 
had  received  due  notice  of  it ;  there  appears  not  to  have  been  any  pre- 
vious admonition  at  the  time  of  capture.  The  notice,  therefore,  if 
any,  must  have  been  under  the  public  declaration.  The  vessel  left  Riga 
on  the  2d  of  July,  1798 ;  the  notification  of  the  blockade  of  Amster- 
dam to  the  foreign  ministers  was  made  here  on  the  11th  of  June.  It 
might  have  reached  Riga  before  this  ship  sailed,  and  I  think  the  pro- 
bability is  on  that  side;  but  I  cannot  take  it  as  an  established  fact; 
I  shall  therefore  order  affidavits  to  be  produced  on  that  point.^  With 
regard  to  the  cargo,  the  hemp  is  undoubtedly  contraband,  and  sub- 
ject to  confiscation ;  but  it  is  disputed  whether  iron  in  bars  is  to  be  con- 
sidered as  wrought  or  unwrought ;  or  whether  or  not  it  is  to  be  ranked 
amongst  naval  stores. 

•  There  is  perhaps  no  article  in  nature  that  comes  more  [  *  92  ] 
exactly  under  the  description  of  an  article  of  promiscuous 
use  than  iron ;  it  is  a  commodity  subservient  to  the  most  infinite  va- 
riety of  human  uses.  As  this  cargo  is  going  to  a  port  of  naval  equip- 
ment, it  would  very  probably  be  applied  as  a  naval  store ;  but  it  may 
be  too  much  to  decide  merely  on  this  inference,  that  it  is  an  article 
absolutely  hostile.  Nor  can  I  agree  to  another  argument  that  has 
been  advanced,  that,  because  unwrought  iron  is  excepted,  in  some 
treaties,  as  not  contraband ;  therefore,  where  no  exception  is  expressed, 
it  is  to  be  considered  as  contraband.  Enumeration  takes  place  in 
treaties,  to  prevent  misunderstanding ;  it  distinguishes  what  shall  be 
contrabrand  firom  what  shall  not ;  but  the  exception  of  particular  arti- 
cles is  not  to  be  there  understood  in  the  strict  sense,  in  which  it  is 
sometimes  said,  eaxeptio  confirmat  legem. 

>  [Tbe  Mcrcnrius,  1  C.  Rob.  288;  The  Jonge  Tobias,  1  C.  Rob.  329;  The  Sarah 
Cristina,  1  a  Bob.  237 ;  The  Franklin,  3  C.  Bob.  217  and  note,  p.  221 ;  The  Neutra- 
Ktet,  3  C.  Rob.  295 ;  The  Edward,  4  C.  Rob.  68 ;  The  Ranger,  6  C.  Rob.  125 ;  The 
Fk>reat  Commercinm,  3  C.  Rob.  178 ;  The  Richmond,  5  C.  Rob.  325.] 

*  The  £liza.    Hokz,  Adm.  Jnlj  3,  1794. 
'   3  [As  to  what  time  irill  be  snfficient,  see  the  Calypeo,  9  C.  Rob.  298.] 
VOL.  I.  6 
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There  is  besides  a  doubt  in  my  mind  what  is  at  the  present  mo- 
ment the  relative  situation  of  Russia  and  Holland ;  I  do  not  know 
that  Russia  is  so  far  engaged  as  a  principal  in  hostility  with  Holland, 
as  to  cut  off  all  communication  of  trade  between  them.  This  is  an  im- 
portant point  which  I  shall  reserve  for  farther  inquiry  and  information. 
In  the  mean  time,  it  will  be  equally  necessary  that  the- owners-  of  the 
cargo  should  prove  themselves  not  to  have  received  notice  of  the  block- 
ade. It  will  be  proper  also  to  refer  the  iron  and  the  oak  timber  to  the 
inspection  of  the  officers  of  the  king's  yards,  that  we  may  be  assisted 
by  their  certificate,  in  determining  whether  they  are  to  be  considered 
as  naval  stores  or  not.  • 

February  22, 1799.     This  ship  was  condemned  on  proof 
[*92a]  that  the  ship  left  Elsineur,  on  the  19th  of  *  July,  1798 ;  it  be- 
ing  held  that  the  master  must  therefore  be  taken  to  have 
received  notice  of  the  blockade. 


[  •  93  ]  •  The  Betsey,  Murphy,  master.^ 

December  18, 1798. 

A  declaration  of  blockade  bj  a  commander  without  an  actual  inyestment  will  not  constitnte 
blockade. 

In  a  case  of  nentral  property  captnred  bj  the  EngUsh  and  recaptored  bj  the  French,  compensa- 
tion was  sued  from  the  original  British  captors,  but  refused,  on  the  ground  of  a  bonce  Jidti 
possession ;  irregularities  to  bind  a  former  captor  being  a  frcm^^a' possessor,  must  be  such 
as  produce  irreparable  loss,  or  justly  prevent  restitution  from  the  recaptors.' 

This  was  a  case  of  a  ship  and  cargo,  taken  by  the  English,  at  the 
capture  of  Gtiadaloupe,  April  the  13th,  1794,  and  retaken,  together 
with  that  island  by  the  French,  in  June  following.  The  ship  was 
claimed  for  Mr.  Patterson  of  Baltimore ;  and  the  cargo  as  American 
property.  The  captors  being  served  with  a  monition  to  proceed  to  ad- 
judication, appeared  under  protest ;  and  the  cause  now  came  on  upon 
the  question.  Whether  the  claimants  were  entitled  to  demand  of 
the  first  British  captors,  restitution  in  value,  for  the  property  which 
had  passed  from  them  to  the  French  recaptors  ?    The  first  seizure 


1  [Affirmed  on  appeal,  June  22, 1799.] 
s  lSe%  pott^  p.  96,  notes.] 
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was  defended  on  a  suggestion  that  The  Betsy  had  broken  the  block- 
ade at  Guadaloupe. 

Judgment. 

Sir  W.  Scott.  This  is  a  case  which  it  will  be  proper  to  consider 
under  two  heads.  I  shall  first  dispose  of  the  question  of  blockade ; 
and  then  proceed  to  inquire  on  whom  the  loss  of  the  recapture  by  the 
French  ought  to  fall,  under  all  the  circumstances  of  the  case. 

On  the  question  of  blockade,  three  things  must  be  proved :  1st,  The 
existence  of  an  actual  blockade ;  2dly,  The  knowledge  of  the  party ; 
and,  3dly,  Some  act  of  violation,  either  by  going  in,  or  by  coming 
out,  with  a  cargo  laden  after  the  commencement  of  blockade.     The 
time  of  shipment  would  on  this  last  point  be  very  material,  for 
although  it  might  be  hard  to  refuse  a  neutral  liberty  to  retire  with  a 
cai^  already  laden,  and  by  that  act  already  become  neutral 
property ;  yet,  after  the  commencement  of  a  blockade,  *  a  [  *  94  ] 
neutral  cannot,  I  conceive,  be  allowed  to  interpose  in  any 
way  to  assist  the  exportation  of  the  property  of  the  enemy.     After 
the  commencement  of  the  blockade,  a  neutral  is  no  longer  at  liberty 
to  make  any  purchase  in  that  port.^ 

It  is  necessary,  however,  that  the  evidence  of  a  blockade  should  be 
clear  and  decisive  ;  but  in  this  case  there  is  only  an  affidavit  of  one 
of  the  captors,  and  the  account  which  is  there  given  is,  "  that  on  the 
arrival  of  the  British  forces  in  the  West  Indies,  a  proclamation  issued, 
inviting  the  inhabitants  of  Martinique,  St.  Lucie,  and  Guadaloupe, 
to  put  themselves  under  the  protection  of  the  English ;  that  on  a  refu- 
•  sal,  hostile  operations  were  commenced  against  them  all ; "  but  it 
cannot  be  meant  that  they  began  immediately  against  all  at  once ; 
for  it  is  notorious  that  they  were  directed  against  them  separately 
and  in  succession.  It  is  farther  stated,  "  that  in  January,  X794,  (but 
without  any  more  precise  date,)  Guadaloupe  was  summoned,  and 
was  then  put  into  a  state  of  complete  investment  and  blockade." 

The  word  "  complete  "  is  a  word  of  great  energy  ;  and  we  might 
expect  from  it  to  find,  that  a  number  of  vessels  were  stationed  round 
the  entrance  of  the  port  to  cut  off  all  communication ;  but  from  the 
protest  I  perceive,  that  the  captors  entertained  but  a  very  loose  notion 
of  the  true  nature  of  a  blockade ;  for  it  is  there  stated,  "  that  on  the 
1st  of  January,  after  a  general  proclamation  to  the  French  islands, 
they  were  put  into  a  state  of  complete  blockade.'*  It  is  a  term,  there- 
fore, which  was  applied  to  all  those  islands  at  the  same  time,  under 
the  first  proclamation. 


I  [See  the  Vrow  Judith,  1  C.  Bob.  152,  note.] 
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[  *  95  ]  •  The  lords  of  appeal  have  determined  that  such  a  procla- 
mation was  not  in  itself  sufficient  to  constitute  a  legal  block- 
ade. It  is  clear,  indeed,  that  it  could  not  in  reason  be  sufficient  to 
produce  the  effect,  which  the  captors  erroneously  ascribe  to  it ;  but 
from  the  misapplication  of  these  phrases  in  one  instance,  I  learn  that 
we  must  not  give  too  much  weight  to  the  use  of  them  on  this  occa- 
sion ;  and  from  the  generality  of  these  expressions,  I  think  we  must 
infer,  that  there  was  not  that  actual  blockade,  which  the  law  is  now 
distinctly  understood  to  require. 

But  it  is  attempted  to  raise  other  inferences  on  this  point,  from  the 
manner  in  which  the  master  speaks  of  the  difficulty  and  danger  of 
entering ;  and  from  the  declaration  of  the  municipality  of  Guadaloupe, 
which  states  "  the  island  to  have  been  in  a  state  of  siege."  It  is 
evident  that  the  American  master  speaks  only  of  the  difficulty  of 
avoiding  the  English  cruisers  generally  in  those  seas  ;  and  as  to  the 
other  phrase,  it  is  a  term  of  the  new  jargon  of  France,  which  is  some- 
times applied  to  domestic  disturbances ;  and  certainly  is  not  so  intel- 
ligible as  to  justify  me  in  concluding,  that  the  island  was  in  that  state 
of  investment,  from  a  foreign  enemy,  which  we  require  to  constitute 
blockade.  I  cannot,  therefore,  lay  it  down,  that  a  blockade  did  exist, 
till  the  operations  of  the  forces  were  actually  directed  against  Gua- 
daloupe, in  April. 

It  would  be  necessary  for  me,  however,  to  go  much  farther,  and  to  say 

that  I  am  satisfied  also  that  the  parties  had  knowledge  of  it ;  but  this 

is  expressly  denied  by  the  master.     He  went  in  without  obstruction. 

Mr.  Incledon's  statement  of  his  belief  of  the  notoriety  of 

[  *  96  ]  the  blockade  is  not  such  evidence  as  will  *  alone  be  suffi-  * 

cient  to  convince  me  of  it     With  respect  to  the  shipment  of 

the  cargo,  it  does  not  appear  exactly  under  what  circumstances  or 

what  time  it  was  taken  in.    I  shall  therefore  dismiss  this  part  of  the 

case. 

The  case  being  on  the  first  point  pronounced  a  case  of  restitution, 
a  second  point  arises  out  of  the  recapture  of*  the  property  by  the 
French ;  and  the  question  is,  whether  the  original  captors  are  exone- 
rated of  their  responsibility  to  the  American  claimants  ?  It  is  to  be  ob- 
'  served,  that  at  the  time  of  recapture,  America  was  a  neutral  country, 
and  in  amity  with  France,  I  premise  this  fact  as  an  important  cir- 
cumstance in  one  part  of  the  case ;  but  the  principal  points  for  our 
consideration  are,  whether  the  possession  of  the  original  captors  was, 
in  its  commencement,  a  legal  bonasfidei  possession  ?  and,  2dly,  whether 
such  a  possession,  being  just  in  its  commencement,  became  after- 
wards by  any  subsequent  conduct  of  the  captors,  tortious  and  illegal  ? 
for  on  both  these  points  the  law  is  clear,  <^  ih^X^  bones  fidei  possessor  is 
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not  responsible  for  casualties ;  ^  but  that  he  may,  by  subsequent  mis- 
conduct, forfeit  the  protection  of  his  fair  title,  and  render  himself  liable 
to  be  considered  as  a  trespasser  from  the  beginning."  ^  This  is  the  law, 
not  of  this  court  only,  but  of  all  courts,  and  one  of  the  first  principles 
of  universal  jurisprudence. 

The  cases,  in  which  it  has  been  particularly  applied  in  this 
court  have  been  cited  in  the  arguments ;  and  I  will  briefly  advert  to 
the  circumstances  of  them,  as  they  will  afford  much  light  to  direct  us 
in  the  present  case.^  The  Nicolas  and  Jan  was  one  of  seve- 
ral Dutch  ships  taken  at  St  Eustatius,  and  sent  *  home  under  [  *  97  ] 
convoy  to  England  for  adjudication.  In  the  mouth  of  the 
channel  they  were  retaken  by  the  French  fleet ;  there  was  much  neu- 
tral property  on  board,  sufficiently  documented ;  and  in  that  case  a  de- 
mand was  made  on  behalf  of  a  merchant  of  Hamburgh,  for  restitution 
in  value  firom  the  original  captor.  It  was  argued,  I  remember,  that 
the  captors  had  wilfully  exposed  the  property  to  danger,  by  bringing  it 
home,  whilst  they  might  have  resorted  to  the  Admiralty  Courts  in  the 
West  Indies ;  and,  therefore,  that  the  claimants  were  entitled  to  de- 
mand indemnification  firom  them ;  but  on  this  point  the  court  was  of 
opinion  that,  under  the  dubious  circumstances  in  which  those  cases 
were  involved,  and  under  the  great  pressure  of  important  concerns  in 
which  the  commanders  were  engaged,  they  had  not  exceeded  the  dis- 
cretion, which  is  necessarily  intrusted  to  them  by  the  nature  of  their 
command. 

It  was  urged  also  against  the  claimants  in  that  case,  that  since  the 
property  had  been  retaken  by  their  allies,  they  had  a  right  to  demand 
restitution  in  specie  itom  them;  and  on  these  grounds  our  courts 
rejected  their  claims. 

In  the  Hendrick  and  Jacob  also,^  the  case  turned  upon  similar  con- 
siderations of  the  nature  of  the  possession.  It  was  a  case  of  a  Ham- 
burghese  ship,  taken  erroneously  as  Dutch,  and  retaken  by  a  French 
privateer.  In  going  into  Nantz  the  vessel  foundered  and  was  lost 
On  demand  for  restitution  against  the  original  British  captor,  the 
Lords  of  Appeal  decided,  that  as  it  was  a  seizure  made  on  unjustifi- 


1  [Tbe  John,  2  Dod.  389 ;  The  George,  1  Mason,  24,  34  ;  The  William,  6  C.  Eob. 
316.  Ab  to  reetitation,  see  note  to  the  Acteon,  2  Dod.  52 ;  The  F^videntia,  2  C.  Rob. 
149.  n.] 

«  [The  Speculation,  2  C.  Rob.  298  ;  The  John,  2  Dod.  889 ;  The  Lively,  1  Gall.  29 ; 
The  Geoige,  1  Mason,  24,  84;  The  William,  6  C.  Rob.  816;  The  Maria,  4  C.  Rob. 
348 ;  The  Concordia,  2  C.  Rob.  102  and  note ;  The  Wilhehnsbarg,  5  C.  Rob.  143.] 

9  Adm.  March  5, 1784. 

^  Hendiick  and  Jacob ;  Lords,  July  21, 1790. 
6* 
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able   grounds,  the   owners  were   entitled  to   restitution  from  some 
quarter ;  that,  as  the  French  recapture  had  a  justifiable  pos- 
[  *  98  ]  session  *  pnder  prize  taken  from  his  enemy,  he  was  not  re- 
sponsible for  the  accident  that  had  befallen  the  property  in 
his  hands ;  that  if  the  property  had  been  saved,  indeed,  the  claimant 
must  have  looked  for  redress  to  the  justice  of  his  ally  the  French ;  but 
since  that  claim  was  absolutely  extinguished  by  the  loss  of  the  goods, 
the  proprietor  was  entitled  to  his  indemnification  from  the  original 
captor.     Under  a  view  of  these  precedents,  we  must  inquire  first  into 
the  nature  of  the  original  seizure  in  the  present  case ;  whether  it  was 
so  wrongful  as  to  bring  upon  the  seizor  all  the  consequences  of 
that  strict  responsibility  which  attaches  to  a  tortious  and  unjustifiable 
possession  ? 

It  has  been  rather  insinuated  than  affirmed  openly  in  argument, 
that  there  was  any  thing  wrong  or  unjustifiable  in  the  first  capture  ; 
but  it  is  said,  the  great  injustice  arises  from  the  detention,  and  from 
that  irregularity  of  conduct  in  the  captors  which  has  put  it  out  of  the 
power  of  the  claimants  to  support  their  claim,  and  obtain  restitution 
from  the  French. 

In  respect  to  the  first  seizure,  although  it  is  admitted  now  that 
there  was  not  a  blockade ;  yet  it  must  be  allowed  also  on  the  other 
side,  that  the  island  of  Guadaloupe  was  at  that  time  in  a  situation 
extremely  ambiguous  and  critical.  It  could  be  no  secret  in  America 
that  the  British  forces  were  advancing  against  this  island ;  and  that  the 
planters  would  be  eager  to  avail  themselves  of  the  interference  of  neu- 
tral persons  to  screen  and  carry  off. their  property.  Under  such  a  pos- 
ture of  affairs,  therefore,  ships  found  in  the  harbors  of  Guadaloupe 
must  have  fallen  under  very  strong  suspicions  and  have  become  justly 
liable  to  very  close  examination.  The  suspicion  besides 
[*  99  ]  would  •be  still  farther  aggravated,  if  it  appeared,  as  in  this 
case  it  did  appear,  that  those  for  whom  the  ships  were 
claimed,  kept  agents  stationed  on  the  island ;  and  might,  therefore, 
be  supposed  to  be  connected  in  character  and  interest  with  the  com- 
merce of  the  place.  It  is  true,  indeed,  the  Lords  of  Appeal  have  since 
pronounced  the  island  to  have  been  not  under  blockade ;  but  it  was 
a  decision  that  depended  upon  a  greater  nicety  of  legal  discrimination 
than  could  be  required  from  military  persons,  engaged  in  the  com- 
mand of  an  arduous  enterprise. 

The  same  considerations  which  justify  the  seizure,  apply  also  to 
the  second  charge  of  detention  in  this  case ;  for  under  these  suspicions 
and  these  doubts,  it  was  not  a  slight  examination  of  formal  papers 
that  could  be  deemed  sufficient  The  captors  were  entitled  to  reserve 
the  property  so  taken  for  legal  adjudication ;  and  as  they  could  not 
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erect  a  jurisdiction  on  the  spot,  so  neither  were  they  at  leisure  then 
to  send  the  cases  to  distant  courts.  The  first  capture  was  made 
April  13 ;  the  recapture  took  place  so  early  as  the  2d  of  June  follow- 
ing ;  there  was  an  interval  but  of  six  weeks.  The  French  were,  as  the 
subsequent  event  proves,  in  great  force  in  those  parts ;  the  command- 
ers had  much  to  occupy  their  attention  ;  the  number  of  vessels  taken 
under  these  circumstances,  was  very  considerable ;  and,  therefore,  it 
is  not  to  be  mentioned  as  an  injurious  or  unnecessary  delay,  that 
in  six  weeks,  so  employed,  no  means  were  found  to  bring  the  ships 
to  adjudication. 

But  it  is  said,  the  irregular  proceedings  of  the  captors  have  ren- 
dered them  liable  to  the  strictest  responsibility.     Now,  on 
this  point  I  must  distinctly  lay  it  *  down,  that  the  irregular-  [  •  100  ] 
ities,  to  produce  this  effect,  must  have  been  such  as  would 
justly  prevent  restitution   by  the  French.     K  such  a  case  could  be 
supported,  I  will  admit  there  might  then  be  just  grounds  for  resorting 
to  the  Britbh  captor  for  indemnification;  but,  till  this  is  proved, 
the  responsibility  which  lies  on  recaptors  to  restore  the  property  of 
allies  and  neutrals,  will  be  held  by  these  courts  to  exonerate  the  ori- 
ginal captors. 

What  then  has  been  the  nature  of  these,  irregularities  ?  It  is  said, 
that  the  masters  and  proprietors  were  sent  away  from  their  ships ; 
and,  therefore,  that  there  was  no  one  to  apply  for  restitution  at  the 
time  of  recapture.  But  what  was  there  to  prevent  them  from  making 
these  applications  afterwards  ?  Are  the  French  more  than  the  Eng- 
lish courts  exempted  from  making  subsequent  restitution?  They 
hold,  indeed,  that  possession  of  twenty-four  hours  will  convert  the 
property  of  prize  ;  but  this  is  not  applicable  to  a  neutral  vessel  So 
strongly  did  the  maritime  jurisprudence  of  ancient  France  consider 
neutral  property  to  be  in  a  state  of  absolute  inviolability,  that  no  salvage 
was  allowed,  on  retaking  neutral  vessels,  on  the  supposition  that  no 
service  had  been  rendered  to  them.  Such  was  the  language  of  their 
law ;  and,  therefore,  no  bar  to  restitution  can  have  arisen  firom  the 
impossibility  of  making  immediate  application. 

It  is  said  farther,  that  the  papers  were  all  thrown  confusedly  toge- 
ther ;  by  which  it  was  put  out  of  the  power  of  the  claimants  to  pro- 
duce that  proof  and  those  documents  which  the  courts  of  France 
require. 

I  know  it  was  a  maxim  of  the  French  law,  and  a  maxim 
not  deficient  in  justice,  that  if  in  time  of  war  *  a  ship  is  found  [  *  101  ] 
sailing  about  the  world  without  any  credentials  of  character, 
she  is  liable  to  confiscation ;  but  if  a  just  reason  could  be  'given  for 
this  defect,  if  accident  or  force  could  be  shown  to  have  stripped  her 
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of  these  documents,  can  it  be  conceived  that  the  general  rule  would 
be  applied  to  such  a  case  ?  Unless  the  courts  of  France  have  re- 
nounced every  principle  of  justice,  such  a  consequence  could  not  have 
ensued  from  the  want  of  documents  in  these  cases ;  and,  therefore,  it  is 
not  in  reason  to  be  presumed.  Supposing  these  irregularities  to  have 
existed,  and  in  the  censurable  degree  which  this  argument  imputes  to 
them,  they  have  not  in  any  manner  taken  off  the  obligation  which  the 
French  lie  under  to  restore  this  property.  1  must  determine  that 
they  would  not,  under  any  proceedings  of  justice,  have  prevented  re- 
stitution from  the  French. 

On  no  other  ground  can  the  proprietors  be  entitled  to  claim  it  from 
the  British.  If  the  neutral  has  sustained  any  injury,  it  proceeds  not 
from  the  British,  but  from  the  French ;  and  there  is  no  reason  that 
British  captors  should  pay  for  French  injustice.  I  must  pronounce 
the  protest  to  be  well  founded,  and  the  captors  to  be  discharged  from 
any  farther  proceedings. 

Laurence  said  there  was  a  quantity  of  silver  on  board  which  had 
not  been  retaken. 

King^s  Advocate.  After  what  has  fallen  from  the  court,  I  cannot 
object  to  the  restitution  of  the  specie. 

June  22, 1799.  This  cause  was  reheard  before  the  Lords  of  Appeal 
The  sentence  of  the  court  below  was  affirmed. 


[  •  102  ]  •  The  Bernon,  Dunn,  master- 

December  19, 1798. 

The  parchase  of  an  enemy's  vessel  in  time  of  war,  is  liable  to  great  suspicion.  The  suspicion 
is  increased  when  the  asserted  ncntral  purchaser  appears  to  be  personally  residing  in  the 
enemy's  country  at  the  time  of  sale.    Defect  of  proof.    Ck>ndemnation.i 

This  was  a  case  of  a  ship  and  cargo,  taken  29th  of  August,  1796, 

1  [See  The  Welvaart,  1  C.  Rob.  122;  The  Argo,  1  C.  Rob.  158 ;  The  Vigilantia, 

1  C.  Rob.  13;  The  Schr.  Geschwistem,  4  Rob.  100 ;  The  Vigilantia,  6  C.  Rob.  122; 
The  Embden,  1  C.  Rob.  17 ;  The  Juffrow  Anna,  1  C<  Rob.  125 ;  The  Hoffnung, 

2  C.  Rob.  162;  The  Minerva,  6  C.  Rob.  896;  The  Lucy,  1  Edw.  122;  The  Potadam, 
4  C.  Rob.  89.] 
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on  a  voyage  from  Bordeaux  to  Hamburgh,  and  ordered  for  farther 
proof  on  a  fonner  day. 

JUDGBIENT. 

Sir  W.  Scott.  This  is  a  ship  asserted  to  have  been  purchased  by 
an  American,  in  France,  during  the  war ;  such  purchases  have  been 
allowed  to  be  legal,  but  they  will  always  be  obnoxious  to  much  sus- 
picion; the  court  will  always  feel  it  to  be  its  duty  to  look  into  them 
-with  great  jealousy,  and  it  will  do  this  strictly,  even  in  purchases 
made  under  commission,  for  neutrals  resident  in  their  own  country. 
But  the  suspicion  will  be  still  farther  increased,  and  the  court  will 
exert  its  utmost  power  of  research,  where  it  appears  that  the  pretended 
neutral  purchaser  was  a  pejrson  then  resident  in  France ;  for  the  court 
cannot  be  ignorant  of  the  necessity  which  the  French  have  felt  of  co- 
vering their  trade,  nor  of  the  system  of  collusion  practised  for  that 
purpose ;  but  still  greater  suspicion  will  arise,  if  the  ship  so  purchased, 
immediately  engages  in  the  commerce  of  France,  and  continues  in 
the  hands  of  the  French  proprietors. 

Attending  to  these  considerations,  let  us  examine  this  purchase, 
asserted  to  have  been  made  at  Bordeaux,  in  May,  1796,  by  a  person 
then  in  France,  by  Mr.  Dunn,  the  present  master  ;  and  let  us  see  what 
has  been  her  employment.    She  had  made  one  voyage  before  this,  ac- 
cording to  the  master's  account,  from  Bordeaux  to  Hamburgh,  with 
wines;  a  destination  perfectly  neutral,  although  not,  as  we 
might  naturally  *  have  expected,  to  her  own  country.     But  [  *  103  ] 
is  this  true  ?     All  the  other  witnesses  say,  "  they  went  from 
Bordeaux  to  Brest,"  and  this  account  is  also  confirmed  by  what  ap- 
pears in  a  paper  found  on  board. 

Now  I  ask,  this  fact  being  proved,  that  she  was  engaged  in  the 
navigation  of  France,  to  a  port  of  naval  equipment,  with  supplies,  to 
the  nature  of  which  I  cannot  be  inattentive.  What  is  the  conse- 
quence? It  leads  immediately  to  this  conclusion,  that  the  master  is 
a  person  discredited,  and  not  entitled  to  any  belief;  for  it  is  a  point  on 
which  he  could  not  err  by  mere  mistake.  It  cannot  be  said  here,  (as 
it  is  sometimes  said),  that  he  was  ignorant  of  the  language  in  which 
he  was  examined.  English  is  his  vernacular  tongue ;  and  when  he 
swears  that  his  last  voyage  was  to  Hamburgh,  he  swears  to  that 
which  he  knows  to  be  false. 

The  employment  of  a  vessel  is,  in  limine^  a  point  very  proper  for 
inquiry ;  for  it  may  impress  a  national  character,^  and  must  at  all 
events  in  such  a  case  as  this,  very  much  elucidate  the  transaction.  As 
to  the  property,  —  one  witness,  Mr.  Alliston,  says, "  he  believes  Chanon, 
a  person  at  Bordeaux,  to  be  the  owner,  because  he  came  often  on 

^  [See  note  to  The  Yigilantia,  i  C.  Bob.  1, 15.] 
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board,  and  acted  as  owner ;  and  because,  on  the  misbehavior  of  a 
Lascar  sailor,  complaint  was  made  to  Mr.  Chanon."  Other  witnesses 
"  believe  Dunn  to  have  been  the  owner ; "  but  they  give  no  reason 
for  their  belief. 

The  documents  were  deficient ;  there  was  no  bill  of  sale  ;  the  ves- 
sel had  been  a  prize  ship ;  yet  there  was  no  proof  of  condemnation. 

The  only  documentary  evidence  that  was  on  board,  was  a 
[  *  104  ]  certificate  *  of  property,  on  oath,  before  the  American  consul, 

Mr.  Fenwick,  a  person  whose  office  is  highly  respectable. 
But  men  in  office  must  themselves  respect  the  duties  of  that  office,  if 
they  mean  that  it  should  entitle  them  to  the  respect  of  others ;  and 
it  has  appeared  in  some  cases,  that  Mr.  Fenwick  has  not  been 
always  very  correct  in  the  recollection  of  this  important  truth.  So  cir- 
cumstanced, the  case  originally  stood  very  naked  of  proof;  and  the 
court  gave  the  parties  an  opportunity  of  bringing  farther  evidence, 
both  as  to  the  national  character  and  the  property  of  the  vessel. 

Now,  first,  wherever  it  appears  that  the  purchaser  was  in  France,  he 
must  explain  the  circumstances  of  his  residence  there ;  the  presump- 
tion arising  from  his  residence  is,  that  he  is  there  animo  manendi^  and 
it  lies  on  him  to  explain  it ;  and,  2dly,  to  satisfy  the  court  fully  on 
this  business,  the  claimant  ought  to  be  prepared  to  meet  the  presump- 
tion which  arises,  as  to  the  property,  on  the  face  of  the  transaction ; 
and  which  is  confirmed  by  the  evidence  of  Mr.  Alliston.  This  he  was 
bound  to  accomplish.  In  what  manner  is  it  performed  ?  He  swears 
"  that  he  resided  at  Boston  fourteen  years,  when  at  home  ; "  but  he 
does  not  say  how  often  he  had  been  at  home.  He  then  states,  "  that 
being  at  Bordeaux  in  1796,"  &c. ;  but  he  does  not  say  how  long  he 
had  been  there ;  he  might  have  lived  there  a  long  time.  The  ont*5 
proband^  I  have  said,  lay  upon  him  ;  and  the  presumption  is  not  re- 
butted by  the  asserted  residence  of  his  wife  and  family  at  Boston.    It 

is  said,  his  wife  lives  in  America ;  but  he  may  have  been 
[  •  105  ]  in  Europe  during  the  war,  *  engaged  in  the  trade  of  France ; 

and  if  so,  such  an  occupation  would  supersede  his  pretended 
neutral  character. 

The  account  then  states,  "  that  part  of  the  purchase-money  was 
paid,  and  the  rest  was  to  be  paid  on  his  return  from  his  first  voyage." 
This  is  represented  as  an  excuse  for  his  return  to  Bordeaux ;  to  which 
place  he  was  to  return,  whether  he  obtained  a  freight  or  not  But  his 
return  appears  not  to  have  been  for  one  time  singly ;  and,  besides,  it 
cannot  account  for  his  strange  deviation  from  truth  in  his  deposi- 
tions. "  On  his  return  to  Bordeaux,  he  brought  some  papers  on  board 
from  his  lodgings ; "  so  that  he  appears  to  have  had  a  continued 
residence  there  during  the  interval  of  his  voyages.     Under  these  cir- 
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omnstanoes,  I  cannot  say  I  am  satisfied.  I  do  not  mean  to  lay  down 
80  harsh  a  role,  as  that  two  voyages  from  France  shall  make  a  man 
a  Frenchman.  I  do  not  say  that ;  bat  this  claimant  being  called 
npon  for  farther  proof,  and  having  an  opportunity  given  to  him  of 
making  ont  his  case  in  a  satisfactory  manner,  I  most  say  he  has  not 
done  it. 

With  respect  to  the  sale,  the  evidence  produced  consists  only  of  a 
formal  bill  of  sale,  in  which  Chanon,  the  person  mentioned  by  Mr. 
AUiston,  is  the  vendor ;  and  of  a  note  given  by  the  master  to  pay 
part  on  his  return,  and  of  a  receipt  How  are  these  verified  ?  It  is 
said,  "  by  the  signatures  of  American  houses."  All  that  they  attest 
is,  that  their  signatures  afl^ed  are  true ;  but,  as  to  the  transaction, 
they  do  not  take  upon  themselves  to  verify  that  It  is  not  my  busi- 
ness to  say  what  precise  proof  a  man  is  to  bring  to  verify  a 
purchase ;  but  it  might  have  been  some  satisfaction  if  *  the  [  *  106  ] 
American  houses  had  certified  thdbr  belief  of  a  band  fide 
transaction.  The  claimant  might  have  shown  his  funds.  I  do  not 
know  that  the  enemy  vendor's  attestation  might  not  have  been  re- 
ceived ;  valeat  quantum  valere  potest ;  or  there  might  have  been  some 
negotiation  shown.  As  it  is,  it  all  stands  on  Mr.  Dunn's  aflSdavit ; 
and  when  I  look  back  to  his  misstatement  of  the  destination  I  cannot 
say  that  he  makes  full  faith  for  such  a  public  instrument 

I  need  not  look  to  the  other  part  of  the  case,  to  the  employment  of 
the  vesseL  I  am  disposed  to  give  him  the  benefit  of  the  admission, 
that  the  employment  of  this  vessel  would  not  be  sulBcient  to  bind 
upon  it  a  French  character.  What  shall  I  do  then  ?  Shall  I  order 
£eurther  proof  ?  It  is  enough  to  have  permitted  it  once,  the  party  hav- 
ing had  a  full  opportunity  of  proving  his  claim,  and  having  failed  to 
satisfy  the  court,  it  is  time  to  shut  the  door. 

With  respect  to  the  cargo,  the  court  must  have  farther  satisfaction. 
In  the  original  evidence,  there  was  a  bill  of  lading,  expressing  account 
and  risk  of  the  claimant.  One  witness  says,  "  Peters  of  Bordeaux 
was  the  lader,  and  that  the  goods  were  to  be  delivered  at  Hamburgh 
for  his  account  and  risk,  as  he  believes;  that  Peters  said  to  him, 
when  he  expressed  fears  that  it  might  be  French  property,  it  was  his, 
and  he  was  as  good  a  neutral  as  himself."  This  is  the  account  of 
one  witness ;  and  there  seems  to  be  no  reason  to  induce  him  to  swear 
fadsely.  Another  witness,  Mr.  AUiston,  believes  the  cargo  was  to  be 
delivereid  at  St  Maloes. 

The  proof  now  produced  is  such  as,  it  is  said,  would  be 
held  good  in  ordinary  cases ;  it  consists  of  *  attestations,  [  *  107  ] 
letters  of  orders  and  advice,  invoices,  and  bills  of  lading ;  but 
in  cases  so  particularly  circumstanced,  something  more  must  be  re- 
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quired ;  it  is  possible  that  there  might  be  such  documents  as  these  if 
the  transaction  was  fictitious.  There  is  a  reference  made  to  a  letter 
of  the  25th  of  June ;  I  have  a  curiosity  to  see  that  The  insurance 
would  throw  some  light  on  the  destination.  If  there  was  none  made, 
that  may  be  certified. 

Ship  condemned.     Further  proof  ordered,  of  the  cargo. 

The  King^s  Advocate  prayed  that  there  might  be  attestations  of  the 
confidential  clerks. 

Court.     I  have  no  objection ;  it  is  a  case  loaded  with  suspicion. 


The  Danckebaar  Africaan,  Smit,  master. 

December  19, 1798. 

Property  sent  from  a  hostile  colony  cannot  change  its  character  in  transitu  although  die  own- 
ers become  British  subjects  by  capitulation  before  capture. 

This  was  a  case  of  a  Dutch  ship,  bound  from  Batavia  to  Holland, 
and  taken  on  the  6th  of  November,  1795,  about  seven  leagues  to  the 
southward  of  the  Cape  of  Good  Hope.  On  coming  to  the  Cape  of 
Good  Hope,  a  claim  was  given  on  the  part  of  Goetz  and  Vos,  inha- 
bitants of  the  Cape,  and  then  become  subjects  of  the  crown  of  Great 
Britain.  The  cargo  had  been  delivered  to  them  on  bail  to  answer 
adjudication. 

King^s  Advocate  for  the  captors.     This  is  a  ship  going  from  Bata- 
via to  Holland,  and  claimed  by  merchants  at  the  Cape.     The  evidence 
of  property  is  not  full ;  but  the  principal  question  is,  whether,  allow- 
ing the  property  to  be  proved,  the  claimants,  can  receive  any 
[  *  108  ]  *  protection,  as  to  this  part  of  their  property,  from  the  capi- 
tulation under  which  they  became  British  subjects,  Septem- 
ber 15, 1795. 

The  ship  sailed  from  the  Cape  to  Batavia  the  21st  of  May,  1795, 
and  was  taken  on  her  return  to  Holland  on  the  6th  November.  She 
sailed  in  a  hostile  character,  and  under  the  authority  of  a  well  known 
case  in  the  last  war.  The  Negotie  en  Zeevaart,^  it  is  now  clear  that  a 
ship  cannot  change  her  character  in  transitu.^ 

"Lords,  July  18, 1782. 

s  [See  The  Yrow  Margaretha,  1  C.  Bob.  888,  889  notes ;  The  Abby,  5  C.  Bob.  251.] 
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On  the  21st  of  May,  it  mast  have  been  known  at  the  Cape  what 
was  the  state  of  Holland ;  that  the  Stadtholder  had  left  it,  and  that 
the  country  was  in  possession  of  the  French.  The  ship  was  dispatched 
as  a  Dutch  ship,  with  directions  to  make  a  vigorous  resistance  against 
cruisers ;  that  is,  as  it  must  have  been  meant,  against  English  cruisers. 
"With  respect  to  the  intermediate  capitulation,  September  15th,  no- 
thing is  more  clear,  than  that  the  general  articles,  protecting  the  pro- 
perty of  inhabitants,  apply  only  to  such  property  as  is  then  within 
the  colony,  and  not  to  any  other  which  they  may  possess  elsewhere. 
On  the  surrender  of  a  colony,  all  property  devolves  to  the  conquer- 
ing power;  the  protection  arises  as  exceptions  under  capitulation 
and  it  is  not  to  be  extended  beyond  the  terms  of  the  articles. 

The  inhabitants  do  not  stand  as  British  subjects  in  all  respects. 
They  are  under  no  obligation  to  continue  there,  nor  are  they  obliged 
to  serve  in  our  fleets  or  armies  ;  they  are  protected  only  in  possession 
of  their  property,  and  no  farther.  The  terms  of  capitulation  in  the 
case  of  De  Negotie  en  Zeevaart,  were  as  favorable  as  in  this  case,  and 
indeed  stronger.  The  authority  of  that  case  is  conclusive ; 
and  under  it  *  this  ship  and  cargo  are  subject  to  immediate  [  *  109  ] 
condemnation. 

For  the  claimant,  Laurence.  The  principles  which  have  been 
laid  down,  that,  although  a  colony  surrenders,  and  the  inhabitants 
swear  allegiance  to  the  crown,  yet  all  the  property  belongs  to  the 
crown,  which  is  not  particularly  prcrtected,  are  principles  of  a  very 
dangerous  nature.  On  conquest,  all  belongs  to  the  conquering  party ; 
but  when  subjects  come  under  protection,  the  property  which  is  not 
seized,  remains  quiet ;  and  it  is  not  to  be  pretended,  two  or  three 
months  afterwards,  that  this  or  that  part  of  their  property  was  not  on 
the  spot  at  the  time ;  and,  therefore,  that  it  may  be  seized  and  confis- 
cated. The  5th  article  of  the  capitulation  states,  "  all  private  property 
of  civil  or  military  servants  of  the  colony,  churches,  &c.,  shall  remain 
ftee  and  untouched."  On  capitulation,  and  on  taking  the  oath  of 
allegiance,  a  colony  is  supposed  to  acquire  generally  the  right  of 
British  subjects. 

The  case  of  The  Negotie  en  Zeevaart  is  distinguishable  in  many 
points  from  the  present  case.  This  property  was  dispatched  in  May, 
whilst  Holland  had  not  ceased  to  be  an  ally  of  this  country.  France 
had  taken  possession  of  Holland  in  January ;  but  still  this  country  did 
not  think  it  expedient  to  declare  hostilities,  and  the  real  character  of 
the  two  countries  remained  dubious.  Shall  persons  who  dispatch 
vessels,  supposing  themselves  to  be  allies  at  the  time  of  sailing,  and  be- 
ing actual  subjects  at  the  time  of  capture,  become  liable  to  confiscation 
VOL.  I.  7 
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by  reference  to  intermediate  time  ?  It  by  no  means  follows  from  any 
thing  which  was  laid  down  in  the  case  cited,  where  all  that 
[  •  110  ]  was  determined  was,  that  colonies  in  a  state  of  actual  war 
cannot,  by  an  intermediate  capitulation,  protect  property 
which  they  have  dispatched  in  their  hostile  character,  and  to  the  mother 
country  still  hostile.  The  property  in  that  case  was  going  to  Hol- 
land. In  this  it  was  to  have  come  first  to  the  hands  of  these  claim- 
ants, and  would  have  been  detained  by  them  from  passing  into  the 
hands  of  the  enemy,  on  its  ulterior  destination.  In  that  case  the  des- 
tination being  to  the  enemy's  country,  was  a  trade  which  became 
illegal  as  soon  as  the  owners  assumed  the  character  of  British  sub- 
jects, so  that  they  could  not  claim  either  in  their  old  or  in  their  new 
character.  In  this  case,  the  trade  would  have  been  divqsted  of 
any  illegal  destination ;  if  the  property  had  got  to  the  hands  of  the 
claimants,  it  cannot  be  contended  it  would  not  have  been  protected. 
It  was,  besides,  another  particular  circumstance  in  The  Negotie  en 
Zeevaart,  that  at  the  time  of  adjudication,  Demarara  was  again  be- 
come a  Dutch  colony. 

The  King^s  Advocate  in  reply.  There  seems  to  be  no  reason  to 
alter  or  limit  the  assertion,  that  all  property  in  a  captured  colony  is 
confiscable ;  that  exceptions  are  to  be  carried  no  farther  than  the 
terms  of  the  stipulation  ;  and  that  all  other  property  may  be  seized, 
when  an  opportunity  of  seizing  it  offers.  No  real  distinction  has  been 
taken ;  the  inhabitants  of  the  Cape  could  not  be  considered  as  in 
alliance  with  this  country  in  May,  1795 ;  hostilities  de  facto  had  ex- 
isted before  that  time,  and  the  declaration  was  suspended  only  to 
give  an  opportunity  to  those  who  chose  to  leave  Holland  and  its  de- 
pendencies to  withdraw;  these  persons  remained  in  the 
[•111  ]  country,  and  are  therefore  to  •be  considered  as  enemies,  if 
the  capture  had  been  made  before  the  Cape  capitulated ; 
if  it  had  been  made  September  14th,  there  could  then  have  been  no 
doubt  but  that  the  property  would  have  been  liable  to  confiscation. 
The  authority  of  The  Negotie  en  Zeevaart  shows,  that  property  not 
expressly  included  in  capitulation  is  subject  to  confiscation. 

Judgment. 
Sir  W.  Scott.     I  am  of  opinion  that  this  is  a  decided  case  on  the 
authority  of  the  Supreme  Court  in  The  Negotie  en  Zeevaart*     I  re- 
member that  case  well,  having  been  junior  counsel  in  it,  and  having 


1  [See  ne  Herstelder,  1  C.  Rob.  118, 114.] 
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attended  much  to  it;  as  there  was  much  difference  of  opinion  respect- 
ing it  in  the  court  below. 

It  was  a  case  of  a  ship  sailing  from  Demarara  to  Middlebourg,  in 
Holland,  on  the  30th  of  January,  1781,  about  six  weeks  after  the  de- 
claration of  hostilities  against  Holland.  Demarara  surrendered  to  the 
British  forces  on  the  14th  of  March ;  and  the  capture  was  made  on 
the  25th. 

The  terms  of  capitulation  were  very  favorable  :  "  The  inhabitants 
were  to  take  the  oath  of  allegiance ;  to  be  permitted  to  export  their 
own  property,  and  to  be  treated  in  all  respects  like  British  subjects, 
till  his  majesty's  pleasure  could  be  known ; "  and  although  this  was 
in  the  first  instance  only  under  the  proclamation  of  the  captor,  still 
that  being  accepted,  it  took  complete  effect     These  terms  were  after- 
wards confirmed  by  the  king.     There  was,  therefore,  in  that  case  as 
strong  a  promise  of  protection  as  could  be  ;  and  recognized 
and   confirmed  by  the  supreme  •authority  oft  the  state.  [*  112  ] 
Under  these  circumstances,  the  judge  of  the    admiralty 
thought  the  claim  so  strong,  that  he  actually  restored ;  and  it  was 
not  his  opinion  alone. 

On  appeal,  however,  the  lords  were  of  opinion,  that  property  sail- 
ing after  declaration  of  hostilities,  but  before  a  capitulation,  and  taken 
on  the  voyage,  was  not  protected  by  the  intermediate  capitulation. 
It  was  not  determined  on  any  ground  of  illegal  trade,  nor  on  any  sur- 
mise, that  when  the  owners  became  British  subjects,  the  trade  in 
which  the  property  was  embarked,  became,  ex  post  facto^  illegal ;  nor 
was  it  at  all  taken  into  consideration,  that  Demarara  had  again  be- 
come a  Dutch  colony  at  the  time  of  adjudication.  It  was  declared 
to  be  adjudged  on  the  same  principles  as  if  the  cause  had  come  on  at 
the  time  of  capture.  It  was  not  on  any  of  these  grounds,  but  simply 
on  the  ground  of  Dutch  property,  that  condemnation  passed  in  that 
case.  I  remember  a  dictum  of  a  great  law  lord  then  present,  Lord 
Cambden,  "  that  the  ship  sailed  as  a  Dutch  ship,  and  could  not  change 
her  character  in  transitu^  ^ 

This  decidon  of  the  Supreme  Court  must  be  binding  on  me,  unless 
there  are  in  the  present  case  any  distinctions  that  take  it  out  of  the 
law  of  that  decision.  The  distinctions  made,  are,  1st,  that  the  colony 
in  this  case  was  not  hostile ;  and,  2dly,  that  the  ship  was  not  going 
into  the  hands  of  the  enemy,  but  that  she  was  coming  first  to  the 
Cape  into  the  hands  of  the  owners,  now  become  British  subjects ;  and 
that  they  would  have  altered  the  ulterior  destination  to  Holland. 

*  [The  Herstelder,  1  C.  Rob.  114;  The  Ann  Green,  1  Gall.  289;  The  Francis, 
1  Gall.  449  f  8  Cranch,  854,  S.  C. ;  The  Vrow  Margaretha,  1  C.  Rob.  386,  388 ;  The 
Atlas,  3  C.  Rob.  299.] 
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On  the  first  point,  that  Holland  was  not  hostile,  it  is  enough  that 

hostilities  have  since  followed,  and  with  a  retrospective  ope- 

[  *  113  ]  ration.     The  state  of  affairs  was  at  *  that  time  at  best  but 

very  doubtful ;  and  all  property  taken  during  that  doubtful 

state  of  things  has  been  since  condemned  ;  but  it  is  said,  that  although 

Holland  has  become  hostile,  the  Cape  has  not.     If  it  could  be  proved 

that  the  colony  adhered  to  the  old  government,  it  might  entitle  them 

to  be  exempted  from  this  hostile  character ;  but  that  is  not  shown, 

and  there  is  no  reason  to  presume  it.     They  surrendered  as  Dutch 

subjects ;  and,  therefore,  there  is  no  pretence  now  to  contend  for  a 

different  character. 

The  other  distinction  is,  that  this  property  was  coming  to  the  hands 
of  the  owners,  whilst  in  the  Demarara  case  it  was  gone  from  them, 
and  must  have  fallen  into  the  possession  of  the  mother  country ;  but 
there  is  no  decided  proof  that  this  ship  was  coming  to  the  Cape  ;  and 
if  so,  she  is  still  to  be  considered  as  taken  merely  in  transitu  towards 
Holland,  where  the  voyage  was  clearly  to  have  ended ;  and  in  what 
character  ?  As  a  Dutch  ship,  in  a  Dutch  port  If  the  vessel  had  ar- 
rived at  the  Cape,  I  will  not  say,  that  coming  actually  into  the  hands 
of  the  capitulants,  she  might  not  have  been  protected  as  property  in 
possession ;  but  being  taken  before  she  arrived  there,  as  Dutch  pro- 
perty, I  am  bound  down  by  the  decision  of  the  lords;  and  I  think 
myself  obliged  to  say,  that  her  character  could  not  be  changed  in 
transitu;  and  that  she  must  be  condemned  as  I)utch  property. 


[  •  114  ]  •  The  Herstelder,  De  Koe,  master. 

July  17,  1799. 

Hosdlities  against  the  Dutch,  declared  the  1 5th  of  September,  1795,  and  applied  retrospectlTely 
to  property  taken  daring  the  doubtful  state  of  things  that  preceded  the  declaration. ^ 

A  surrender  by  capitulation,  is  not  the  roluntary  withdrawing  required  by  the  proclamation 
to  the  Dutch. 

This  was  a  case  of  a  nature  similar  to  the  Danckebaar,  but  differing 
materially  in  the  dates  of  some  parts  of  the  transaction.  It  is  reported 
out  of  the  regular  order,  as  it  may  serve  to  show  more  distinctly  the  prin- 
ciples which  were  applied  to  property  in  this  very  particular  situa- 

»  [See  The  Danckebaar  Africaan,  1  C.  Bob.  107.] 
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tion.  The  cargo  in  this  case  was  shipped  in  February,  1795 ;  and  was 
taken  on  a  voyage  to  Holland  on  the  27th  of  August  The  declaration 
of  hostilities  against  Holland  issued  on  the  15th  of  September,  1795, 
and  the  surrender  of  the  Cape  to  the  English  forces  was  on  the  16th 
of  the  same  month. 

The  ship  and  several  parts  of  the  cargo  were  claimed  29th  April, 
1796,  for  sundry  persons  residing  at  the  Cape,  at  that  time,  as  British 
subjects. 

For  the  captor,  the  King^s  Advocate  submitted,  that  this  case  stood 
exactly  on  the  same  principle  as  The  Danckebaar  Africaan,^  and  The 
Negotie  en  ZeeVaart,  and  must  follow  their  fate. 

For  the  claimant,  Laurence  and  Robinson.  For  a  second  claimant, 
Arnold — contended,  that  this  case  was  distinguished  from  the  Danc- 
kebaar by  these  circumstances :  that  this  vessel  was  taken  previous 
to  hostilities ;  that  in  fact  there  was  only  one  day  of  hostility  between 
the  sailing  and  the  adjudication,  the  15th  and  16th  of  September ; 
but  that  the  negotiation  for  the  surrender  had  commenced  on  the 
14th  ;  and,  therefore,  in  justice  the  inhabitants  were  entitled  to  their 
indemnity  from  the  commencement  of  it  It  was  said  also,  that  The 
Negotie  en  Zeevaart  was  in  its  principle  in  favor  of  this  claim ;  for  if 
there  was  any  justice  in  the  principle  on  which  it  was  decided  "  that 
where  a  shipper  changes  from  enemy  to  friend  after  sailing,  the  cha- 
racter of  his  vessel  cannot  be  changed  in  transitu^^  there  ap- 
peared to  be  no  other  reason  why  *  it  should  not  be  applied  [  *  115  ] 
i  conversoj  except  that  in  common  cases,  where  shippers 
change  from  friends  to  enemies,  you  cannot  restore  without  throwing 
away  property  into  the  hands  of  an  actual  enemy.  But  this  case  be- 
ing so  peculiarly  circumstanced  as  to  obviate  that  objection,  was  formed 
to  try  the  soundness  of  that  principle  as  a  maxim  of  law ;  for  as  the 
inhabitants  of  the  colony 'were  clearly  friendly  at  the  time  of  sailing, 
hostile  only  doubtfully  and  by  construction  at  the  time  of  capture, 
and  actually  subjects  at  the  time  of  adjudication,  restitution  might 
safely  pass,  and  should  pass,  on  the  very  principle  that  the  character 
cannot  be  changed  in  transitu.  It  was  farther  contended,  that  the 
character  of  the  person  was  to  be  considered  only  at  two  points  of  time, 
at  the  time  of  seizure,  and  of  adjudication ;  that  if  he  was  capable  of 
restitution  at  these  times,  he  was  not  to  be  disqualified  by  intervening 
circumstances ;  or  if  a  change  could  operate  to  his  disadvantage,  the 


^  Supra,  p.  107.    Lords,  Joly  18, 1782. 
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return  of  things  to  their  old  state  intervening  also,  ought  to  operate 
again  to  his  advantage. 

Judgment. 
Sir  W.  Scott.  This  question  arises  on  property  placed  under 
very  particular  circumstances.  It  is  property  belonging  to  persons  at  the 
Cape  of  Good  Hope,  and  seized  before  the  commencement  of  hostili* 
ties.  Hostilities  afterwards  ensued ;  and  by  capitulation  the  Cape 
and  its  inhabitants  were  taken  under  the  protection  of  Great  Britain. 
The  question  is,  therefore,  whether  the  parties  are  entitled  to  recover 

this  property  under  the  capitulation  ? 
[  •  116  ]      •  The  general  rule  certainly  is,  that  personal  property  fol* 

lows  the  rights  of  the  person ;  that  if  at  the  time  of  seizure 
he  is  entitled  to  restitution,  and  if  at  the  time  of  adjudication  he  is 
in  a  capacity  to  claim,  he  must  be  entitled  to  restitution ;  but  though 
this  is  the  getieral  rule,  it  may  be  liable  to  be  altered  by  particular 
exceptions.  Distinct  characters  may  be  affixed  on  particular  parts 
of  property,  which  may  make  them  liable  to  be  treated  in  a  different 
manner,  firom  the  general  property  of  the  same  person. 

Two  cases  have  been  cited  on  this  subject  as  conclusive  precedents. 
The  Negotie  en  Zeevaart  was  a  case  of  no  inconsiderable  diversity 
of  opinion.  In  that  case  the  property  was  shipped  subsequent  to  the 
declaration  of  hostilities ;  but  the  colony  was  entirely  ignorant  of  it  at 
the  time  of  sailing.  The  ship  was  taken  navigating  under  the  Dutch 
character;  but  a  capitulation  had  intervened,  in  which  the  colony  was 
declared  to  be  in  all  respects  on  the  footing  of  British  subjects.  The 
lords  determined,  that  the  ship  sailed  as  a  Dutch  ship,  and  could 
not  be  altered  in  transitu.^  The  Danckebaar  Africaan  was  a  ship 
that  sailed  before  hostilities,  but  was  not  taken  till  after  the  surrender 
of  the  Cape,  under  a  capitulation  for  the  protection  of  property. 
In  that  case  the  ship  sailed  before  hostilities,  and  if  the  state  of 
Holland  had  been  in  a  clear  and  decided  character  of  amity  towards 
Great  Britain,  I  should  have  held,  that  the  party  would  be  entitied 
to  restitution,  and  to  the  benefit  of  the  principle  — "  that  the  national 
character  cannot  be  altered  in  transitu!^ 

But  it  is  to  be  remembered  that  this  was  not  the  state  of 
[  *  117  ]  Holland  at  that  time.     Though  we  speak  of  the  *  declaration 

of  hostilities  as  issuing  September  the  15th,  it  must  be  kept 
in  mind  that  the  state  of  Holland  was  very  ambiguous  for  several 
months.  Subsequent  events  have  retroactively  determined,  that  the 
ctiaracter  of  Holland  during  the  whole  of  that  doubtful  state  of  af- 

^  [See  The  Danckebaar  Afncaan,  1  C.  Bob.  107,  111.] 
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fairs,  is  to  be  considered  as  hostile  ;  ^  and  that  the  property  of  Dutch 
subjects  seized  under  it,  is  to  be  treated  as  hostile ;  and  although  the 
declaration  of  hostilities  has  made  this  difference,  that  it  gives  the  in- 
dividual captors  a  right  in  the  capture  instead  of  the  crown,  that  is  a 
domestic  regulation  only,  and  makes  no  difference  with  respect  to  the 
admission  of  the  claim  of  former  owners. 

In  the  present  case  the  property  sailed  before  hostilities,  that  is,  be- 
fore the  declaration ;  for  I  must  always  keep  in  mind  that  actual  hos- 
tilies  are  not  to  be  reckoned  only  from  the  date  of  the  declaration  ; 
but  that  the  declaration  has  been  applied  with  a  retroactive  force. 
This  ship  then,  sailing  before  the  declaration,  but  during  the  ambigu- 
ous state  of  affairs,  is  to  be  treated  as  all  other  Dutch  property  taken 
at  that  time ;  I  cannot  distinguish  either  to  its  advantage  or  disad- 
vantage. 

It  is  only  to  be  inquired  then,  whether  the  parties  have  brought 
themselves  under  the  terms  of  the  protection  which  was  held  out  to 
them.     The  proclamation  held  out  an  invitation  to  all  who  would 
leave  Holland,  and  withdraw  themselves  to  Great  Britain,  or  to  any 
other  neutral  country,  that  they  and  their  property  should  be  protected. 
All  who  accepted  these  terms,  were  certainly  entitled  to  a  liberal  con- 
struction of  them ;  and  if  a  person  in  a  distant  colony  had, 
without  •  knowledge  of  the  proclamation,  acted  on  the  prin-  [  *  118  ] 
ciple  of  it,  out  of  affection  to  the  old  government  of  his  own 
country,  or  out  of  dislike  to  the  present  government  of  France,  I 
should  have  held,  that  such  a  person  would  be  entitled  to  the  benefit 
of  the  proclamation,  although  he  had  acted  under  entire  ignorance 
of  it 

If  that  could  be  made  out  in  this  case,  I  should  decree  restitution ; 
but  how  does  that  fact  stand  ?  A  great  force  was  sent  from  this  country 
to  try  the  inclinations  of  the  Cape.  The  invitation  was  made  in  the 
name  not  only  of  Great  Britain,  but  of  the  Stadtholder  also ;  but  it  was 
rejected.  Military  operations  were  then  commenced ;  and  the  matter 
terminated  in  a  forcible  surrender  to  the  British  arras.  Nothing  could  be 
more  different  from  an  act  of  voluntary  surrender.  As  to  the  distinc- 
tion which  has  been  made  between  the  acts  of  the  governqient  and 
the  private  inclinations  of  individuals,  it  cannot  be  admitted,  unless 
indeed  it  was  supp(Mi«d  by  very  strong  proof;  and  unless  some  very 
dear  overt  acts  could  be  shown  to  prove  such  a  difference  of  inclina- 
tion. The  disposition  of  individuals  is  to  be  considered  as  bound  up 
in  the  acts  of  the  government  of  their  country.  I  will  not  say  that 
such  a  principle  can  admit  of  no  exception  under  any  possible  circum- 

1  [See  The  Boedes  Lust,  5  C.  Bob.  283.] 
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stances ;  but  it  is  a  principle  not  lightly  to  be  departed  from,  that  the 
inclinations  of  individuals  are  to  be  considered  as  bound  by  tb^  acts 
of  their  government 

If  I  am  right  in  considering  the  property  in  this  case,  in  the  same 

light  as  other  Dutch  property  taken  at  that  time,  it  must 
[  *  119  ]  follow  the  *  same  course.     I  am  aware,  this  is  to  act  on  a 

principle  sufficiently  strong ;  but  it  is  one  that  has  been  laid 
down  by  the  superior  court;  and,  therefore,  it  is  one  that  I  am 
undoubtedly  bound  to  obey,  although  I  have  no  scruple  to  declare, 
that  it  is  a  principle  which  I  am  not  disposed  to  carry  a  step  farther 
than  authority  leads  me.^ 


The  Concordia,  Wise,  master. 
December  20, 1798. 

An  altematiye  destiDation  sbonld  be  expressed  in  the  ship's  papers.    Masters  most  not  conceal 
any  papers,  least  of  all  their  instructions.    Restitution. 

This  was  a  case  of  a  vessel  laden  with  tar,  pitch,  and  deals,  and 
taken  on  a  voyage  from  a  Swedish  port  to  Genoa,  on  the  30th  of 
July,  1798. 

The  ship  and  cargo  were  claimed  as  the  property  of  merchants  in 
Sweden. 

Judgment. 
Sir  W.  Scott.     This  ship  was  taken  under  Swedish  colors,  on  a 
voyage,  as  it  is  stated,  to  Genoa.     The  master,  in  his  despositions  de- 
scribes the  ship  to  be  the  property  of  a  Swedish  subject.     The  cargo 


^  August  2d,  the  court  expressed  great  dissatisfaction  at  finding  that  this  vessel  had 
been  described  as  lying  at  Plymouth,  when  as  it  appeared,  she  was  taken  on  capture  to  a 
port  of  Norway,  and  lay  there  at  the  time  of  adjudication.  The  Registrar  was  directed  to 
annul  the  decree ;  the  court  declaring  that  it  would  not  condemn  a  vessel  lying  in  a 
neutral  port  [The  Henrick  and  Maria,4  C.Kob.  43 ;  and  S.  C.  6  C.  Rob.  138  n.;  The  In- 
vincible, 2  Gall.  3 1,36 ;  Hudson  v.  Guesticr,  4  Cranch, 293 ;  The  Sophie, 6  C. Rob.'  138 ; 
La  Purisima  Conception,  6  C.  Rob.  45 ;  The  Comet,  5  C.  Rob.  285 ;  The  Constant 
Mary,  8  C.  Rob.  97  note,  and  S.  C.  Carth.  423 ;  The  Kierlighett,  3  C.  Rob.  96 ; 
Nostra  Signora  de  los  Angelos,  8  C.  Rob.  287 ;  Page  v.  Lenox,  15  Johns.  172.  As  to 
condemnations  by  an  enemy's  court  sitting  in  a  neutral  country,  see  note  to  The 
FladOyen,  1  C.Rob.  185.] 
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consists  of  tar,  pitch,  deals,  and  other  articles,  the  produce  of  Sweden, 
the  property,  according  to  the  master's  evidence,  of  a  Swedish  subject, 
and  going  to  Genoa ;  the  papers  confirm  this  account  both  as  to  the 
property  and  the  destination. 

•  It  follows,  therefore,  that  unless  the  depositions  or  the  [  *  120  ] 
papers  can  be  effectually  discredited,  we  must  consider  this 
ship  and  cargo  as  the  property  of  neutrals,  sending  the  produce  of 
their  own  country  to  a  neutral  port ;  for  Genoa  was  not  at  this  time 
in  a  state  of  avowed  hostility  with  this  country.  It  is  true  that  a 
voyage  of  this  sort  wears  tio  very  favorable  complexion ;  as  it  is  no- 
torious that  Grenoa  was  at  this  time  very  friendly  to  France,  obedient 
to  French  rulers,  who  had  overturned  the  old  government  of  the  coun- 
try, and  created  a  new  one  more  subservient  to  their  designs.  The 
docks  of  Grenoa  were  employed  in  the  repair  of  French  ships  of  war, 
whilst  their  port  was  shut  against  English  cruisers,  and  for  this  con- 
duct hostilities  were  soon  afterwards  declared  against  that  govern- 
ment. 

This  was  the  fact.  At  the  same  time,  I  must  say,  that  in  point  of 
law,  it  could  not  be  considered  as  an  enemy's  port.  The  question 
then  is,  whether  the  evidence  in  this  case  is  so  discredited  as  to  oblige 
the  court  to  condemn,  or  to  require  farther  proof?  The  papers  all 
point  to  Genoa;  the  master  deposes  to  that  destination,  without 
mention  of  any  other;  but  other  papers  have  been  introduced.  The 
claimants  have  since  brought  in  an  affidavit  of  the  master,  introducing 
a  letter  from  the  owners  to  Mr.  Cowie  (a  merchant  of  this  town,  and 
their  agent  here) ;  and  also  the  owner's  letter  of  instruction  to  the 
master.  These  show  that  the  master  had  an  option  to  come  to  Eng- 
land. There  was  an  alternative  destination.  So  far  I  go  along  with 
the  captors,  that  this  ought  to  have  been  disclosed  in  the 
papers  and  •  depositions.  Wherever  there  is  an  alternative  [  •  121  ] 
destination,  it  ought  to  be  stated  at  first;  but  at  the  same 
time  I  cannot  say,  that  it  was  such  a  fraudulent  act,  or  so  vicious  a 
suppression,  as  materially  to  affect  the  master's  credit. 

Another  circumstance  pointed  out  against  the  master  is,  that  he 
withheld  his  instructions  till  the  time  of  examination.  This  was  cer- 
tainly incorrect  It  is  a  master's  duty  to  produce  all  his  papers  ;  and 
least  of  all,  to  withhold  his  instructions,  which  are  very  important 
papers  to  be  communicated  for  the  interest  of  both  parties  —  important 
both  to  the  owner  and  the  captor;  but  here  also,  as  he  speaks  out  on 
his  examination,  and  as  the  paper  contains  nothing  for  fraudulent 
suppression,  I  cannot  think  this  circumstance  sufficient  to  vitiate  his 
credit 

It  is  farther  objected,  that  the  papers  are  colorable,  showing  only  a 
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destination  to  Genoa,  whilst  the  naaster  had  a  power  of  coming  to 
London.  But  the  situation  of. public  affairs  is  to  be  considered;  it 
is  to  be  recollected,  that  at  this  time  the  French  professed  to  seize  all 
vessels  which  bore  an  avowed  English  destination.  This  is  a  cir- 
cumstance fit  to  be  considered,  and  one  that  takes  off  from  the  force 
of  this  objection.  The  letter  of  advice  to  Mr.  Cowie  confirms  this 
part  of  the  case,  and  goes  far  to  prove  that  the  facts  were  as  the 
master  has  represented  them ;  "  that  he  had  the  liberty  of  going  to 
England  under  particular  circumstances,"  although  his  destination 
was  to  Genoa.  If,  then,  I. am  satisfied  that  the  facts  of  the  case  are 
as  the  master  represents  them,  I  must  take  the  whole  of  his  evidence 
together.  Notwithstanding  a  suspicion  which  has  been  thrown  out, 
that  he  might  have  the  same  instructions  to  go  to  France,  I  must 

believe  what  he  says,  directly  denying  that  suggestion. 
[  •  122  ]      *  If  there  is  nothing  to  affect  the  case  from  these  facts, 

what  is  there  in  the  other  objection,  that  he  was  sailing 
under  convoy?  The  ship  was  taken  alone,  and  as  far  as  it  appears, 
wholly  unconnected  with  any  other.  The  master  swears,  "he  re- 
ceived express  orders  not  to  put  himself  under  convoy;  that  he  fell 
in  with  them  accidentally;  kept  company  with  them  a  short  time, 
but  parted,  and  had  not  seen  them  several  days."  I  am  of  opinion 
then,  that  this  ship  and  cargo  are  not  subject  to  any  considerations 
which  may  apply  to  the  case  of  convoy.  This  case  stands  on  its 
own  grounds ;  the  voyage  to  Genoa  may  be  unfavorable,  but  I  can- 
not say  it  is  hostile. 

As  the  case  of  a  Swede  carrying  the  produce  of  his  own  country, 
and  the  property  of  subjects  of  his  own  country,  to  a  port  not  hostile, 
I  must  restore. 


The  Welvaart,  Cornelis,  master. 

Jannary,  8,  1799.' 

The  purchase  of  vessels  in  the  enemy's  country  is  allowed  by  England,  but  a  bill  of  sale  must 
be  produced ;  circumstances  leading  to  condemnation.*  [Further  proof  refused  where  there 
was  fraud  .2] 

This  was  a  case  of  a  ship,  taken  the  15th  of  February,  1798,  on  a 

1  [See  note  to  The  Bemon,  1  C.  Rob.  102.] 

a  [The  Juffrow  Anna,  1  C.  Rob.   125;  The  Sally,  1  Gall.  408;  The  Liverpool 
Packet,  1  Gall.  518,  518;  The  Alexander,  1  Gall.  582;  The  Betsy,  2  Gall.  877; 
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voyage,  ostensibly  from  Bourdeaux  to  Embden,  but  in  reality  to  ano- 
ther French  port;  having  been  (as  asserted)  purchased  in  the  enemy's 
country. 

Judgment. 

Sir  W.  Scott.  This  is  the  cage  of  a  ship  said  to  have  been  pur- 
chased in  France,  on  behalf  of  two  persons  of  Embden;  one  residing 
there,  and  the  other  a  mariner  attending  on  the  ship. 

The  fact  of  a  purchase  in  the  enemy's  country  is  alone  almost  a 
cause  for  farther  proof;  for,  considering  the  situation  of  the  enemy's 
'brade,  the  court  can  hardly  be  satisfied  o/  the  fairness  of  such  a  trans- 
action, unless  the  whole  of  it  is  shown.     The  commerce 
and  coasting  trade  of  France,  'it  is  well  known,  are  totally  [  •123  ] 
intercepted ;  and  the   French  are  exerting  every  .means  to 
regain  the  use  of  their  vessels,  under  the  cover  of  neutral  names.     In 
*  such  a  situation  of  affairs,  it  must  be  under  very  special  circumstances 
that  a  bill  of  sale  would  be  deemed  sufficient  proof;  but  there  is  no 
bill  of  sale;  which  alone,  according  to  the  constant  habits  of  this 
court,  founds  a  demand  for  farther  proof.     Then  what  are  the  docu- 
ments, and  how  are  they  supported ?     There  is  a. formal  pass  from 
the  magistrates  of  Embden ;  and  there  is  a  certificate  stating,  "  that 
one  of  the  proprietors  appeared  before  them,  and  exhibited  proof  of 
his  property  by  legal  deeds." 

•  The  court  is  certainly  bound  by  the  law  of  nations  to  pay  attention 
to  public  instruments;  but  at  the  same  time  it  cannot  overlook  an 
impression  made  on  it  by  various  cases,  in  which  it  has  appeared, 
that  the  magistrates  of  Embden  have  been  victims  of  deception,  du- 
ring the  war,  to  a  very  extraordinary  degree.  They  certify  also,  "  that 
the  master  is  an  inhabitant  of  Embden,"  and  we  have  seen  them  cer- 
tifying this  in  cases,  where  the  persons  appear  never  to  have  been 
there.  ^  There  must,  therefore,  be  a  difference  of  opinion  between  us, 
respecting  the  effect  of  legal  instruments,  and  perhaps  these  legal 
deeds  are  such  as,  if  produced  here,  would  not  be  allowed  to  have 
the  same  effect. 

Again,  it  is  an  extraordinary  circumstance  that  the  master,  though 
a  part  owner,  should  not  have  seen  a  bill  of  sale ;  and  that  he  should 
not  be  able  to  give  a  more  accurate  account  of  the  price, 
than  that  it  was  •between  eleven   and  twelve  thousand  [*  124  ] 
livres.     These  circumstances  deduct  very  much  from  his 

title  of  ownership. 

0 . 

The  Fortuna,  3  Wheat  236 ;  The  St.  Lawrence,  8  Cranch,  434 ;  The  Jemmy,  4  C. 
Bob.  31 ;  The  Vigiiantia,  6  C.  Kob.  1*22.  See  note  to  the  Eenrom,  2  C.  Rob.  1, 16, 
for  other  decisions  as  to  admitting  further  proof. 
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It  is  a  case  in  which  we  should  require  farther  proof  in  a  atrict 
degree,  if  it  stood  on  the  footing  of  property  only;  but  farther  proof 
is  the  privilege  of  honest  ignorance,  or  honest  negligence,  to  neutrals 
who  have  not  violated  the  law  of  neutrality.  It  is  permitted  to  neu- 
trals by  this  country  to  purchase  ships  in  the  enemy's  country,  a 
liberty  which  France  has  always  denied.^  We  certainly  do  allow  it, 
but  only  to  persons  conducting  themselves  in  a  fair  neutral  manner, 
and  not  accessary  to  the  purposes  of  the  eneniy ;  besides,  this  vessel 
appears  to  have  been  engaged  in  the  coasting  trade  of  France.  The 
court  has  never  gone  so  far  as  to  say,  that  pursuing  one  voyage  of 
that  kind  would  be  sufficient  to  fix  a  hostile  character;  but,  in  ray 
opinion,  a  habit  of  such  trading  would.  Such  a  voyage  must,  how- 
ever, raise  a  strong  degree  of  suspicion  against  a  neutral  claim ;  and 
the  plunging  at  once  into  a  trade  so  highly  dangerous,  creates  a  pre- 
sumption that  there  is  an  enemy  proprietor,  lurking  behind  the  covej 
of  a  neutral  name. 

There  are  other  circumstances  in  this  case  perfectly  inconsistent 
with  the  good  faith  of  a  true  neutral  conduct  The  bills  of  lading 
purport  a  false  destination,  and  give  a  representation  o.f  property 
which  is  also  false;  they  describe  the  cargo  as  "to  be  delivered  to 
Noemes,"  one  of  the  claimants,  and  "as  being  the  property  of  the 
master;"  they  are  signed  by  him;  he  imposes  on  his  own  magis- 
trates, and  obtains  a  certificate  from  the  Prussian  consul  as  to  his 
property ;  yet  great  merit  is  claimed  for  him,  from  the  con- 
[ *  125  ]  fession  •of  the  real  destination  at  the  time  of  capture;  but 
it  appears  they  were  so  near  St  Maloes,  that  it  was  in  vain 
to  deny  it 

Such  are  the  facts  of  the  case.  Now  there  can  be  no  principle 
more  general,  nor  more  solid  than  that  one  partner  shall  be  affected 
by  the  fraud  of  another.  In  this  case  the  conduct  of  the  vessel  was 
intrusted  to  the  master,  and  he  is  also  a  partner;  he  eng^ed  in 
covering  the  property  of  the  enemy  from  capture.  Shall  such  a  man 
be  indulged  with  farther  proof;  loaded  as  he  is  with  false  papers? 


^  Toute  navire  que  sera  de  fabriqne  ennemie,  ou  qui  aurait  eu  un  propri^taire  ennemi 
ne  pourra  6tre  cens6  neutre,  ni  alli^,  s'il  n'est  trouv6  a  bord  quelques  pieces  authend- 
ques,  &c.,  qui  jusdfient  que  la  vente  ou  cession  en  A  M  faite  a  quelqu'un  des  sujets  des 
puissances  alli^es  ou  neutres  avant  la  d^laration  de  guerre  —  with  an  exception  of  prize 
vessels  taken  from  the  enemy.  Ord.  1744  and  1778.  This  law  has  been  retained,  with  as 
many  of  the  regulations  of  the  old  French  code  as  did  not  interfere  with  the  rapacious 
spirit  which  has  directed  all  their  proceedings,  in  matters  of  prize,  during  the  present 
war.  Les  lois  anciennes  concemant  les  prises  continueront  d'etre  ex^cut^es,  jusqu'a  ce 
quil  en  ait  ^te  autrement  ordonn^.  L.  du  14  Feb.,  1793;  again,  2d  March,  1797. 
Code  des  Prises  of  1799,  vol.  2,  p.  280. 
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It  18  an  nnreasonable  demand.     I  can  have  no  hesitation;  it  would 
be  contrary  to  every  principle  of  rational  justice  if  I  allowed  it. 
C!ondemned. 


The  Juffrouw  AlNna,  Greeson,  master. 

Jannaiy,  10,  1799. 

Where  farther  proof  is  necessary  by  the  practice  of  the  court ;  it  will  not  be  allowed  to  per- 
sons conricted  of  fraadoleot  conduct,  or  departing  from  a  fair  neutral  diaracter.^ 

This  was  a  case  of  a  ship,  taken  27th  February,  1798,  on  a  voyage 
from  Nantes  to  Ostend;  and  srppearing  to  have  been  purchased  in 
the  enemy's  country. 

Judgment. 

Sir  W.  Scott.  This  is  a  ship,  which  appears  by  the  depositions 
of  the  master  to  have  been  an  English  prize,  purchased  in  Firance. 

There  is  no  bill  of  sale  on  board ;  whoever  the  neutral  claimant  is, 
he  must  be  subject  therefore  to  farther  proof.     A  claim  has  been 
given  for  Mr.  Escherausen  of  Embden,  but  not  till  eight  months  had 
elapsed,  which  is  an  extraordinary  circumstance,  as  he  could  not  be 
so  long  ignorant  of  the  capture ;  and  although  the  court 
cannot  say  the  claimant  is  out  *  of  time,  it  has  some  right  [  *  126  ] 
to  inquire  how  it  happens  that  there  has  been  such  neglect 
of  ordinary  diligence. 

Mr.  Escherausen  claims  simply  for  himself;  but  the  pass,  which  is 
the  only  paper  translated,  describes  the  vessel  to  be  the  property  of 
two  persons.  If  that  was  the  case,  the  claim  should  have  been  spe- 
cific It  is  besides  observable,  that  it  undertakes  to  describe  the  voy- 
age, but  runs  only  in  this  vague  form,  from to .     This  is 

an  omission,  which  I  hope  I '  shall  not  see  again ;  as  the  destination 
is  a  very  material  circumstance  to  be  known. 

These  are  unfavorable  circumstances ;  but  independent  of  these,  it 
would  be  a  case  for  farther  proof,  as  the  papers  are  false.  The  mas- 
ter says,  "  he  took  possession  of  the  ship  at  Dunkirk ; "  the  master's 
residence  was  at  Ostend ;  and  all  the  crew  were  hired  at  Ostend ; 
she  sails  to  Nantz,  and  there  takes  in  the  cargo,  which  was  on  board 
at  the  time  of  capture ;  now  what  was  the  destination  ?     It  is  repre- 


1  [See  note  to  The  Welvaart,  1  C.  Rob.  122, 124.] 
VOL.  I.  8 
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Bented  by  the  master  to  have  been  alternative,  and  to  have  been  left 
to  his  discretion,  to  go  either  to  Osteud  or  Hamburgh ;  bat  the  papers 
represent  Hamburgh  as  the  sole  destination.  To  make  a  voyage  fairly 
alternative,  it  should  appear  on  the  papers  to  be  so ;  for  otherwise  it 
must  mislead  the  cruisers  of  the  belligerent  countries,  and  prevent 
them  from  forming  a  right  judgment  of  their  case.  The  orders  were, 
it  appears,  "  to  go  to  Ostend,  if  not  obstructed  by  British  cruisers." 

The  master  was  to  use  his  best  endeavor  to  get  to  Ostend,  and 
only  to  take  another  destination  if  he  should  be  prevented  from 

accomplishing  the  first  *  This  is  scarcely  to  be  considered 
[*187]  as  an  alternative  •destination;  and  besides,  all.  the  papers 

point  to  Hamburgh  only.  I  think,  therefore,  there  is  in  all 
these  circumstances  a  mala  fides  in  this  case ;  and  if  so,  the  rule 
which  I  have  laid  down  must  apply  to  it;  the  party  cannot  be 
allowed  to  go  into  farther  proof.  «It  is  scarcely  possible  that  it 
should  have  been  a  fair  transaction ;  a  suspension  of  the  claim  for 
eight  months,  the  false  representation  of  the  claimant,  the  direct 
employment  of  the  vessel  in  the  enemy's  trade,  and  false  papers, 
convince  me  it  must  be  a  fraudulent  case ;  and,  therefore,  I  feel  no 
hesitation  to  condemn. 


The  Juffrouw  Elbrecht,  Meintes,  master. 

January  10,  1799. 
Circumstances  leading  to  condemnation.^ 

This  was  a  case  of  a  ship,  taken  23d  of  March,  1798,  on  a  voyage 
from  Rotterdam  to  Rouen. 

Judgment. 

Sir  W.  Scott.  This  ship  is  claimed  for  Mr.  Ruyl  of  Embden, 
who  is  not  a  noviAS  hospes  in  this  court.  He  has  appeared  in  former 
cases;  and,  if  I  recollect  right,  in  the  longe  Helena,  in  which  he 
swore  the  ship  was  his  property,  when  it  was  proved  in  evidence 
that  she  continued  the  property  of  the  former  Dutch  owner. 

The  effect  of  this  experience  on  our  parts  will  be,  not  to  shut  the 
door  against  him,  because  every  case  is  to  be  examined  principally 

I  [See  note  to  The  Endraugbt,  1  C.  Bob.  22.] 
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by  its  own  evidence ;  but  at  the  same  time  it  would  be  wrong  to  set 
up  technical  rules  against  the  rules  of  common  justice  and  reason ; 
and  to  consider  him  as  a  person  whose  claims  in  this  court  do  not 
require  an  investigation  peculiarly  strict. 

•  Amongst  the  documentary  evidence,  there  is  a  paper  [  *  128  ] 
said  to  have  been  obtained  on  the  oath  of  Ruyl ;  but  the 
master  to  the  27th  interrogatory  says,  "  it  was  obtained  on  his  oath." 
This  contradiction  is  hot  explained.  Embden  papers  are  but  too 
open  to  the  observation,  that  they  have  been  in  many  cases  obtained 
by  fraud ;  and  it  cannot  escape  me  that  these  papers  were  obtained 
by  a  person  who  has  appeared  to  have  obtained  others  falsely  in 
other  cases.  The  question  is  then,  whether  Ruyl  can  be  considered 
as  a  bond  fide  proprietor  of  this  vessel  ?  The  pass  is  granted  on  his 
oath ;  and  it  is  on  that  also,  on  that  alone,  that  the  master  founds 
his  belief,  or  pretends  to  verify  the  property. 

But  will  the  res  gesta  sustain  this  account  ?  The  vessel  is  said  to 
have  passed  into  the  possession  of  a  Dane  six  months  before  the 
war ;  but  it  is  to  be  remembered,  that  at  that  time  the  prospect  of  a 
war  with  Holland  was  certain.  If  we  look  to  the  employment,  she 
appears  to  have  been  engaged  three  years  invariably  in  Dutch  trade ; 
■whether  that  alone  would  produce  condemnation  is  an  important 
question,  which  I  am  not  at  present  called  upon  to  decide.  It  is 
said,  that  would  not  be  sufficient  to  fix  a  hostile  character  on  the 
ship ;  but  the  question  does  not  arise,  as  this  circumstance  is  used, 
only  to  show  the  great  improbability  of  the  asserted  title. 

The  whole  concerns  respecting  this  vessel  have  remained  in  Dutch 
hands ;  the  master  corresponded  with  Dutch  merchants ;  and  not  at 
all  with  the  asserted  owner,  Ruyl.     He  received  all  his  money  from 
them;  his  wife  and  family  are  resident  in  Holland;  and 
his  own  occupation  has  been  constantly  •in  Dutch  trade;  [•129] 
nothing  has  happened  to  change  in  any  degree  his  national 
character,  but  the  burgher's  brief  obtained  for  him  by  Ruyl ;  for  he 
does  not  pretend  to  have  removed  either  himself  or  family  from 
Holland. 

There  is,  besides,  another  circumstance  which  tends  strongly  to  show 
that  Ruyl  is  not  the  owner.  The  master  does  not  profess  to  be  ac- 
quainted with  that  part  of  the  cargo  which  is  claimed  for  him ;  stronger 
demonstration  could  not  be  given,  that  he  had  no  connection  with 
Ruyl,  but  looked  only  to  his  Dutch  correspondents  as  his  employers. 

What  is  there  then  from  which  the  court  can  infer  this  to  be  a 
genuine  transaction,  or  any  thing  more  than  the  superficial,  shadowy 
business,  of  covering  the  property  of  the  enemy?  —  a  transaction  of 
which  the  court  has  seen  so  many  instances ;  and  some  in  which  this 
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very  claimant  has  been  concerned.     Mr.  BuyPs  claim,  on  the  whole, 
is  not  supported  by  any  evidence  that  can  obtain  credit  from  the 
court,  and,  therefore,  I  reject  the  claim. 
Condemned. 


The  Hoop,  De  Vries,  master. 

January  10,  1799. 

A  case  of  farther  proof. 

This  was  a  case  of  a  ship,  taken  the  13th  of  April,  1798,  on  a  voy- 
age from  Harlingen  to  Embden. 

Judgment. 

Sir  W.  Scott.  The  ship  is  claimed  for  a  person  of  the  name  of 
Uven,  of  Norden,  by  the  master,  who,  on  his  depositions,  knows  no- 
thing of  his  employer.  It  is,  therefore,  to  be  considered  as  a  claim 
given  in  a  general  way,  in  discharge  of  his  duty  as  master. 
[  •  130  ]  •  The  account  which  he  gives  of  his  appointment  is  very 
extraordinary.  He  says,  "  that  be  received  at  Pinnenburg  a 
parcel,  with  some  keys,  and  directions  to  go  to  Harlingen  in  Dutch 
Friesland,  and  take  possession  of  this  ship ;  he  went  accordingly,  and 
found  her  locked  up,  and  no  person  on  board."  There  the  business 
begins  and  ends.  He  does  not  say  that  he  has  since  received  any  let' 
ters  from  his  owner;  or  that  he  has  any  knowledge  of  him.  To  be 
sure  no  man  can  be  in  more  complete  ignorance  of  another  than 
he  is. 

Then  how  is  the  proof  of  property  made  out  ?  There  are  some 
ship's  papers ;  the  first  which  we  usually  look  for,  is  the  pass,  but  that 
is  granted  not  to  the  present  claimant,  but  to  other  names.  It  is, 
therefore,  absolutely  impossible  to  restore  on  this  evidence  ;  it  cannot 
be.  It  is,  however,  suggested,  that  Uven  may  be  a  member  of  a 
house  of  trade;  or  that  there  may  have  been  a  subsequent  transfer; 
iif  so,  it  was  their  duty  to  obtain  another  pass.  A  general  pass  is  a 
thing  not  to  be  admitted ;  and  it  is  not  to  be  said,  that  it  is  immate- 
rial whether  it  be  granted  to  A  or  B,  if  the  real  interest  is  neutral.  A 
pass  should  describe,  explicitly,  one  of  the  partners  of  a  house  of  trade 
at  least. 

Possession  appears  to  have  been  taken  at  Harlingen,  from  which  a 
presumption  arises,  that  the  ship  was  Dutch  property ;  the  destination 
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also  is  unfavorable ;  the  mariners'  contract  binds  them  to  return  to 
Holland.     The  depositions  state  Embden.    Bat  the  ship  was  taken 
far  out  of  that  course;  and  the  excuse  is,  that  she  was 
driven  out  by  contrary  winds.     Tjiis  is  *  very  equivocal.  [  *  131  ] 
But  there  happens  to  be  a  prior  pass  on  board,  describing 
her  as  a  Norden  ship ;  this  is  slight  evidence  to  show  that  she  belongs 
to  that  port     In  consideration  of  this  favorable  circumstance,  how- 
ever, slight  as  it  is,  I  shall  allow  this  case  to  go  to  farther  proof;  but 
I  shall  expect  strong  proof;  and  a  full  explanation  of  all  these  strange 
appearances,  accounting  for  the  mode  of  taking  possession,  and  for 
the  informalities  of  the  pass. 
Farther  proof  ordered. 

April  the  30th.     This  ship  was  condemned,  no  farther  i»roof  being 
produced. 

January  the  8th,  1800.     The  claim  of  the  master,  for  the  cargo 
came  on  to  be  heard  on  further  proof,  and  was  condemned. 


The  Two  Brothers,  M'Clousky,  master. 

January  11,  1799. 

Suppression  of  papers  is  not  a  canse  of  condemnation  in  England ;  bnt  it  raises  great  snt- 

pidon,  —  parties  will  not  be  allowed  to  say  that  they  were  only  private  papers.^ 
(Sixnimstances  leading  to  condemnation.^ 

This  was  a  case  of  a  ship,  taken  the  21st  of  May,  1798,  on  a  voy- 
age from  Bourdeaux  to  Hamburgh ;  having  been,  (as  asserted),  pur- 
chased in  the  enemy's  country. 

Judgment. 
Sir  W.  Scott.     This  is  a  ship  said  to  have  been  purchased  in 
France,  by  Walter  Seaman,  an  American,  in  December,  1795 ;  since 


^  [See  Basing  Snn,  2  C.  Rob.  104 ;  The  Hunter,  1  Bod.  480 ;  The  St  Lawrence^ 
8  Cranch,  434 ;  The  Hendrick  &  Alida,  Hay  &  Marriott,  106 ;  The  Maria  Magdalena^ 
3).  247;  1  Duer  on  Ins.  734  to  740;  The  Calypso,  3  C.  Bob.  158;  Fhoenix  Ins.  Co. 
V.  Pratt,  3  Binney,  308. 

*  [See  note  to  The  Endiaught,  1  C.  Rob.  22.] 
8* 
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that  time  she  has  been  unifonnly  employed  in  French  commerce; 
she  has  never  gone  into  a  neutral  harbor,  mach  less  to  any  port  of 
her  new  country. 

Seaman  was  at  the  time  resident  in  France,  a  circumstance  which, 

the  court  has  had  frequent  occasion  to  remark,  strongly  increases  the 

suspicion,  as  the  detection  necessarily  becomes  more  diflScult;   the 

continuance  of  the  former  trade  raises  a  strong  presumption 

[  *  132  ]  of  a  continuance  of  the  former  interest.    These  are  *  general 

circumstances  extremely  suspicious,  which  it  was  proper  to 

notice  before  I  descend  to  the  psurticulars  of  this  transaction. 

Of  the  documentary  evidence,  the  only  paper  relied  on,  is  the  bill 
of  sale ;  but  that  is  entirely  unauthenticated.  Payment  was  to  be 
made  by  bills  of  exchange,  which  are  not  proved  to  have  been  ever 
paid;  and  considering  the  length  of  time,  there  is  great  reason  to 
suspect  it  was  only  a  paper  contract. 

The  pass  was  obtained  according  to  the  master's  deposition,  "  on 
his  oath ; "  but  the  instrument  itself  is  not  in  unison  with  this  account ; 
for  it  purports  to  have  been  granted  on  the  personal  appearance  and 
oath  of  Seaman. 

Who  is  Mr.  Seaman  ?  He  is  said  to  be  an  American,  who  has  ob- 
tained restitution  from  this  court  in  other  cases.  If  he  appeared  in 
those  cases  in  a  pure  American  character,  he  was  certainly  entitled  to 
it;  but  it  does  not  therefore  follow,  that  the  national  character 
which  entitled  him  to  restitution  in  one  transaction,  entitles  him  to  it 
in  all.  A  man  may  have  different  national  characters,  according  to 
the  course  of  different  transactions ;  and  it  is  my  business  to  examine 
the  present  claim  by  its  own  particular  circumstances. 

The  master  states  in  his  depositions,  "  that  Seaman  is  an  Ameri- 
can, but  he  does  not  know  where  he  resides."  We  might  have  ex- 
pected that  there  would  have  been  some  correspondence  between 
them,  if  there  had  been  any  real  connection ;  but  it  is  not  so ;  and 
no  master  can  be  less  connected  with  his  owner  than  this  man  seems 
to  have  been.  On  this  view,  I  should  find  no  great  difficulty 
[  •IBS  ]  in  declaring  •what  would  be  the  legal  effect  of  such  a  trans- 
action, if  the  case  required  it  K  a  man  goes  into  a  belli- 
gerent country,  and  remains  there  four  years,  employing  himself  and 
his  property  in  French  trade,  it  will  not  be  easy  to  take  him  out  of  the 
description  of  a  merchant  of  that  country,  as  to  his  property  so  em- 
ployed. 

But  the  ground  on  which  I  shall  determine  this  case  is  that  the 
res  gesta  does  not  convince  me  that  Seaman  had  any  interest  in  this 
vessel ;  for  if  he  had,  it  is  impossible  that  he  should  have  turned  bis 
'back  upon  her  in  the  way  he  did,  and  that  he  should  have  left  her  in 
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the  possession  of  this  man,  with  such  an  absolute  estrangement  be- 
tween  them ;  it  is  so  contrary  to  the  common  manner  of  acting 
towards  property,  that  I  cannot  think  it  deserving  of  any  credit 

So  much  for  the  papers.  Then  what  is  the  subsidiary  evidence  ? 
The  master  ^  believes  Seaman  to  be  the  owner,  because  he  told  him 
so."  This  is  a  very  slight  ground  of  belief,  to  prove  the  validity  of 
such  a  sale.  There  is  no  mention  of  directions,  nor  of  accounts,  nor 
of  any  thing  confidential  passing  between  them  ;  besides,  the  master 
is  entitled  to  less  credit,  f^om  a  circumstance  which  came  out  on  the 
examination,  ^  that  he  burnt  some  letters  before  capture." 

These,  it  is  said,  were  only  the  private  letters  of  some  women. 
Now  no  rule  can  be  better  known,  than  that  neutral  masters  are  not 
at  liberty  to  destroy  papers ;  or,  if  they  do,  that  they  will  not  be  ad- 
mitted to  explain  away  such  a  suppression  by  saying,  ^^  they  were 
only  private  letters."  ' 

*  In  all  cases  it  must  be  considered  as  a  proof  of  mala  [*134] 
fideSy  and  where  that  appears,  it  is  an  universal  rule  to  pre- 
sume the  worst  against  those  who  are  convicted  of  it     It  will  always 
be  supposed  that  such  letters  relate  to  the  ship  or  cargo,  and  that  it 
was  of  material  consequence  to  some  interests,  that  they  should  be 
destroyed. 

Besides,  the  fact  does  not  come  out,  on  the  master's  deposition, 
with  great  frankness.  It  is  added,  by  interlineations  afterwards,  when 
this  circumstance  had  been  disclosed  by  another  witness,  whose 
credit  has  been  attacked ;  but  I  think  the  master's  confession  of  this 
fact,  made  in  this  manner,  confirms  the  credit  of  the  witness  who 
mentions  it ;  and  if  it  were  necessary  to  choose  between  the  two,  I 
should  not  hesitate  to  prefer  the  testimony  of  that  witness.  The 
mate  also  suppresses  the  circumstance ;  and  as  it  is  one  which  he 
could  not  but  know,  it  is  a  suppression  which  very  much  impeaches  his 
credit  also.  Looking  to  all  these  circumstances,  to  the  want  of  proof 
of  purchase,  and  to  the  mode  of  payment;  seeing  that  the  master  is 
in  a  great  measure  discredited,  from  the  whole  complexion  of  this 
case,  I  am  of  opinion,  that  the  asserted  transfer  never  took  place ; 
and  therefore  I  reject  this  claim. 
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[*135]  •The  Flad  Oyen,  Martenson,  master. 

January  16,  1799. 

An  English  prize  ship  taken  to  Bei^n,  condemned  there  hj  the  French  consul,  and  sold,  is 

not  deemed  to  have  been  legally  condemned,  in  a  neutral  country.^ 
The  ship  restored  to  the  former  owner  on  salva^. 

This  was  a  case  of  an  English  prize  ship  carried  into  a  neutral 
country,  and  there  sold,  under  a  sentence  of  condemnation  by  the 
French  consul,  and  taken,  the  12th  of  January,  1798,  on  a  voyage  from 
Bergen  to  St  Martins. 

The  claim  was  given  ^)n  behalf  of  the  purchaser,  a  Danish  mer- 
chant 

The  King^s  Advocate  having  opened  the  general  circumstances  of 
the  case. 

The  Court  said,  ^  This  is  a  case  in  which  I  must  call  on  the 
counsel  for  the  claimant  to  begin." 

Arnold  and  Sewell.  The  title  to  this  vessel  can  scarcely  be  called 
in  question  on  any  doubts  respecting  the  property,  or  the  actual  trans- 
fer. There  are  all  the  usual  proofs  of  property  on  board,  and  the 
transfer  is  described  to  have  been  made  in  the  most  open  manner,  by 
public  auction.  The  only  ground  on  which  it  can  be  disputed,  there- 
fore, must  be  on  the  legality  of  such  a  sale ;  and,  for  that  purpose, 
it  is  contended  that  a  sentence  of  condemnation  is  essential  to  the 
transfer  of  prize  ships,  and  that  a  legal  condemnation  did  not  pass  on 
this  occasion.  But  it  nowhere  appears  what  are  the  forms  and  cir- 
cumstances necessary  to  make  this  a  legal  act  A  condemnation 
took  place,  and  under  the  person  delegated  by  the  French  nation  to  . 
exercise  this  function.  There  is  no  reason  to  contend  that  the  name 
and  process  of  an  Admiralty  Court  are  necessary,  as  long  as  the  pro- 

1  [Havelock  v.Kockwood,  8  T.  R.  268 ;  Donalson  v,  Thompson,  1  Camp.  429 ;  The 
Kierlighett,  3  C.Bob.  96;  The  Falcon,  6  C.Rob.  194;  1  Kent's  Comm.  10d«104; 
The  Invincible,  2  GaU.  28,  86,  and  s.  c.  1  Wheat.  238 ;  Maissonnaire  v.  Keating,  2  GaU. 
324,  334;  Findlay  t;.  The  William,  1  Pet.  Ad.  R.  13;  Wheelwright  i;.  Depeyster, 

1  Johns.  471 ;  Paget?.  Lenox,  15  Johns.  172;  The  Perseverance,  2  C.  Rob.  239; 
The  Henrick  &  Maria,  4  C.  Robr43. 

But  otherwise,  where  the  condemnation  is  in  the  port  of  an  ally.    The  Christopher, 

2  C.  Rob.  209.] 
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ceedings  are  held  under  the  public  authority  of  the  bellige- 
rent country,  and  are  conformable  *  to  the  law  of  nations.  [•136] 
In  the  present  war,  23d  of  November,  1795,  there  was  the 
case  of  The  Madison,  a  ship  condemned  under  a  sentence  of  the  Bu- 
reau de  Commerce  at  Bordeaux,  in  which  the  condemnation  was  held 
good.  April,  12th,  1796,  there  was  the  case  of  a  ship  condemned  by 
the  representative  of  the  French  nation,  as  commissary,  attending 
the  French  armies  in  their  irruption  into  Holland.  In  point  of  form, 
it  cannot  be  said  the  present  instrument  is  defective ;  it  asserts  the 
nature  of  the  authority  under  which  it  passed  —  the  decree  of  the 
French  nation  —  and  then  details  fully  the  usual  and  regular  pro- 
ceedings. There  seems  to  be  no  reason  why  it  may  not  take  eflFect 
in  a  neutral  country,  provided  it  be  done  with  the  permission  of  that 
government  In  this  instance  the  condemnation  was  in  the  most 
public  manner ;  the  sale  was  in  the  chancery  of  the  country,  and  a 
Danish  pass  was  immediately  granted  as  for  a  Danish  vessel.  It  is 
enough  if  the  captor  carries  his  prize  into  a  place  of  security ;  and  a 
neutral  port  has  been  expressly  held  to  be  sufficient  for  this  very  pur- 
pose, in  books  of  great  authority.  Cons,  del  Mare,  287 ;  Vattel, 
b.  iii.  c  7,  sec.  132. 

The  practice  of  our  own  country,  also,  has  in  many  instances  pro- 
ceeded on  this  principle.     English  captors  have  taken  their  prizes 
into  Lisbon  and  Leghorn,  and  condemnations   have  passed  upon 
them  lying  there.    In  the  last  war,  they  carried  them  to  Nice ;  and 
there  was  an  instance  of  a  ship.  The  Favorite,  carried  into 
this   very  port  of  Bergen,  and  condemned.      On  *  these  [*137] 
grounds,  it  is  submitted,  this  practice  cannot  be  impeached 
as  illegal,  and  the  claim  to  the  property  in  question,  transferred  under 
it,  must  therefore  be  admitted. 

Judgment. 

Sir  W.  Scott.  This  is  the  case  of  a  ship  taken  by  a  French  pri- 
vateer, and  carried  into  the  port  of  Bergen,  in  Norway,  where  it  ap- 
pears she  underwent  a  sort  of  prpcess,  which  terminated  in  a  sentence 
of  condemnation,  pronounced  by  the  French  consul,  and  under  that 
sentence  she  is  asserted  to  have  been  transferred  to  the  present  neu- 
tral proprietor. 

The  sale  was  conducted  by  public  auction ;  but  it  appears  that  the 
very  person  who  was  the  purchaser  in  that  case,  was  likewise  the  ac- 
tual seller,  and  stood  in  the  capacity  of  general  agent,  at  this  place, 
for  the  French  nation.  The  ship  was  put^  up  to  auction  ;  there  was 
no  bidder  whatever,  and  she  was  purchased  by  himself,  under  the 
denomination  of  agent. 
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Now,  from  the  ambiguity  of  these  expressions,  the  presumption  on 
the  face  of  such  a  sale  would  be,  that  he  purchased  her  in  the  same 
character  in  which  he  sold ;  having  sold  as  agent  for  the  French,  he 
might  be  considered  as  having  bought  also  for  the  French  proprietors, 
who  carried  her  into  that  port.  The  utmost  that  the  court  could  do 
in  such  a  case,  would  be  to  allow  farther  proof,  in  order  to  see  in 
what  character  he  made  the  purchase,  whether  proprio  nomine^  or  as 
agent 

It  appears  that  this  ship  was  sent  immediately  to  France,  which  of 
itself  colors  the  nature  of  the  purchase,  and  shows  it  cordd  not  be  for 

a  mere  Dane,  and  for  Danish  commerce,  but  on  behalf  of 
[•13o]  *  persons  resident  in  France.     It  appears,  likewise,  that  he 

sent  this  vessel,  with  papers,  for  the  island  of  St  Martins, 
but  in  fact  gave  verbal  directions  to  the  master  to  get  into  the  port 
of  Havre  if  he  possibly  could.  Now,  from  the  depositions  of  the 
master,  I  think  it  was  entirely  within  the  knowledge  of  the  pretended 
purchaser,  that  Havre  was  a  blockaded  port  He  orders  him  "  to  get 
into  Havre  de  Grace,  and  land  the  goods,  if  it  be  possible ;  but  in 
case  he  should  be  prevented  from  so  doing,  he  was  then  to  go  to  St 
Martins,  and  land  the  goods  there."  I  think  it  sufficiently  appears, 
under  these  circumstances,  that  the  vigilance  of  British  cruisers  was, 
if  possible,  to  be  avoided;  and  that  there  has  been  a  fraudulent 
intention  to  break  the  blockade,  which  at  that  time  was  actually 
existing. 

AH  the  papers  or  board  differ  from  the  actual  proof,  because  they 
represent  St  Martins  as  the  primary  port  of  destination,  whilst  it  was 
in  fact  to  be  the  dernier  resort  only,  in  case  he  could  not  effect  his 
attempt  to  get  into  Havre.  Under  these  circumstances,  I  am  of  opi- 
nion that  this  does  amount  to  that  fraudulent  conduct  on  the  part  of 
the  purchaser,  which  would  debar  him  from  the  advantage  of  farther 
proof;  and  taking  all  the  circumstances  together,  I  am  of  opinon  that 
it  was  no  actual  transfer,  but  that  the  ship  remained  the  property  of 
the  French  captors,  and  was  going  to  France  to  be  put  into  their  pos- 
session ;  and  therefore  upon  that  part  of  the  case  I  should  have  very 

little  doubt  in  pronouncing  a  sentence  of  condemnation. 
[  *  139  ]      *  But  another  question  has  arisen  in  this  case,  upon  which 

a  great  deal  of  argument  has  been  employed,  namely: 
Whether  the  sentence  of  condemnation  which  was  pronounced  by  the 
French  consul,  is  of  such  legal  authority  as  to  transfer  the  vessel, 
supposing  the  purchase  to  have  been  bond  fide  made  ?  I  directed  the 
counsel  for  the  claimants  to  begin,  because,  the  sentence  being  of  a 
species  altogether  new,  it  lay  upon  them  to  prove  that  it  was  never- 
theless a  legal  one. 
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It  has  frequently  been  said,  that  it  is  the  peculiar  doctrine  of  the 
law  of  England  to  require  a  sentence  of  condemnation,  as  necessary 
to  transfer  the  property  of  prize ;  and  that  according  to  the  practice 
of  some  nations  twenty-four  hours,  and  according  to  the  practice  of 
others  bringing  infra  presidia^  is  authority  enough  to  coiyert  the 
prize.  I  take  that  to  be  not  quite  correct ;  for  I  apprehend,  that  by 
the  general  practice  of  the  law  of  nations,  a  sentence  of  condemna- 
tion is  at  present  deemed  generally  necessary ;  ^  and  that  a  neutral 
purchaser  in  Europe,  during  war,  does  look  to  the  legal  sentence  of 
condemnation  as  one  of  the  title-deeds  of  the  ship,  if  he  buys  a  prize 
vessel.  I  believe  there  is  no  instance  in  which  a  man  having  pur- 
chased a  prize  vessel  of  a  belligerent,  has  thought  himself  quite  secure 
in  making  that  purchase,  merely  because  the  ship  had  been  in  the 
enemy's  possession  twenty-four  hours,  or  carried  infra  presidia;  the 
contrary  has  been  more  generally  held,  and  the  instrument  of  con- 
demnation is  amongst  those  documents  which  are  most  universally 
produced  by  a  neutral  purchaser;  that  if  she  has  been  taken 
as  prize,  *  it  should  appear  also  that  she  has  been,  in  a  pro-  [  *  140  ] 
per  judicial  form,  subjected  to  adjudication. 

Now,  in  what  form  have  these  adjudications  constantly  appeared? 
They  are  the  sentences  of  co\irts  acting  and  exercising  their  functions 
in  the  belligerent  country ;  and  it  is  for  the  very  first  time  in  the 
world,  that,  in  the  year  1799,  an  attempt  is  made  to  impose  upon  the 
court  a  sentence  of  a  tribunal  not  existing  in  the  belligerent  country, 
but  of  a  person  pretending  to  be  authorized  within  the  dominions  of 
a  neutral  country ;  in  my  opinion,  if  it  could  be  shown,  that,  regard- 
ing mere  speculative  general  principles,  such  a  condemnation  ought 
to  be  deemed  sufficient,  that  would  not  be  enough ;  more  must  be 
proved;  it  must  be  shown  that  it  is  conformable  to  the  usage  and 
practice  of  nations. 

A  great  part  of  the  law  of  nations  stands  on  no  other  foundation ; 
it  is  introduced,  indeed,  by  general  principles,  but  it  travels  with  those 
general  principles  only  to  a  certain  extent;  and,  if  it  stops  there,  yon 
are  not  at  liberty  to  go  farther,  and  to  say,  that  mere  general  specula- 
tions would  bear  you  out  in  a  farther  progress.  Thus,  for  instance,  on 
mere  general  principles  it  is  lawful  to  destroy  your  enemy,  and  mere 
general  principles  make  no  great  difference  as  to  the  manner  by  which 
this  is  to  be  effected;  but'the  conventional  law  of  mankind,  which  is 
evidenced  in  their  practice,  does  make  a  distinction,  and  allows  some, 
and  prohibits  other,  modes  of  destruction ;  and  a  belligerent  is  bound 

1  [1  Kent,  CJomm.  108;  The  Santa  Cruz,  1  C.  Bob.  BO;  La  Nereyda,  8  Wheat. 
108 ;  The  Ceybn,  1  Dod.  119.] 
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to  confine  himself  to  those  modes  which  the  common  practice  of 
mankind  has  employed,  and  to  relinquish  those  which  the 
[  •  141  ]  same  practice  has  *  not  brought  within  the  ordinary  exercise 
of  war,  however  sanctioned  by  its  principles  and  purposes.^ 

Now,  it  having  been  the  constant  usage,  that  the  tribunals  of  the 
law  of  nations  in  these  matters  shall  exercise  their  functions  within 
the  belligerent  country ;  if  it  was  proved  to  me  in  the  clearest  manner, 
that  on  mere  general  theory  such  a  tribunal  might  act  in  the  neutral 
country,  I  must  take  my  stand  on  the  ancient  and  universal  practice 
of  ipankind,  and  say  that  as  far  as  that  practice  has  gone,  I  am  will- 
ing to  go,  and  where  it  has  thought  proper  to  stop,  there  I  must  stop 
likewise. 

It  is  my  duty  not  to  admit,  that  because  one  nation  has  thought 
proper  to  depart  from  the  common  usage  of  the  world,  and  to  meet 
the  notice  of  mankind  in  a  new  and  unprecedented  manner,  that  I 
am  on  that  account  under  the  necessity  of  acknowledging  the  eflBcacy 
of  such  a  novel  institution,  merely  because  general  theory  might  give 
it  a  degree  of  countenance,  independent  of  all  practice,^  from  the 


1  [See  1  Kent  Comm.  2,  3.] 

s  Hespecdng  the  ancient  practice,  a  long  train  of  authorities  are  to  be  found  in  the 
maritime  codes  of  the  several  States  of  Europe,  and  in  a  variety  of  ancient  and  mo- 
dem treaties.  The  French  Ord.  of  1400,  requires  **  that  in  all  prizes  made,  leurs  pri- 
sonniers  en  seront  amenex  ou  apportez  k  terre  devers  nostre  admind."  Ord.  1543, 
that  all  captors,  *'amenent  les  personnes,  navires,  vaisseaux,  merchandises,  et  autres 
biens  qu'ils  prendront  k  leur  voyage,  au  mesme  port  et  havre,  dont  ils  seront  partis, 
pour  faire  le  dit  voyage."  In  the  reign  of  queen  Elizabeth,  proclamations  issued  on 
this  subject  in  England,  forbidding  English  captors  to  proceed  to  sale  of  prize-goods 
any  where  but  in  England,  or  before  condemnation.  Rym.  Feed.  v.  16,  p.  438.  See 
also,  2  H.  5,  c.  6.  In  1655,  there  was  an  act  of  the  States  General  of  Holland,  forbid- 
ding the  Dutch  consuls  in  Cadiz  and  other  countries,  to  &icilitate  the  sale  of  prizes  car- 
ried into  places  imder  their  district,  <<  much  less  shall  they,  by  their  approbation,  give 
the  said  captains  any  right  or  color  of  right  for  the  condemnation  of  the  said  prizes, 
but  shall  leave  and  reserve  the  same  to  the  said  College  of  Admiralty.''  ThurL  State 
Papers,  v.  4,  p.  194.  In  France  the  old  practice  was  observed  in  Ord.  1674,  and  1689, 
by  which  *^  il  ^toit  d^fendu  a  tons  capitaines  ou  commandans  des  vaisseaux  de  guerre, 
de  laisscr,  ou  d'^nvoyer  en  pays  Stranger,  ancunes  des  prises  qu'Us  pourroient  faire." 
And  so  the  practice  continued  till  the  Ord.  11  March,  1705,  **qui  pour  la  premiere 
fois  a  permis  de  conduire  les  prises  dans  les  ports  etrangers,  de  les  y  vendre,  ou  de  les 
ramener,  sous  la  guarde  et  la  surveilance  des  consuls  Francais."  Code  des  Prises, 
1799,  V.  1,  p.  375.  In  1759,  Ord.  32  May,  France  seems  to  have  returned  to  the  old 
practice,  **  aucune  prise  ne  sera  conduite  dans  un  port  etranger,  k  moins  d'un  abeoloe 
n^cessit^."  Code  des  Prises,  1784,  p.  1221.  The  Ord.  November  8,  1779,  however, 
contains  detailed  instructions  to  the  French  consuls  to  take  examinations,  inventories 
of  papers,  &c.  and  send  them  to  France  for  adjudication,  and  after  receiving  a  sen- 
tence of  condemnation,  to  superintend  the  sale  of  the  prize-goods,  still  lying  in  the 
neutral  port    Whether  this  practice  of  taking  refuge  with  prizes  in  a  neutral  port, 
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earliest  history  of  mankind.  The  institution  must  conform  to  the 
text  law,  and  likewise  to  the  constant  usage  of  the  matter ;  and  when 
I  am  told,  that  before  the  present  war,  no  sentence  of  this  kind  has 
ever  been  produced  in  the  annals  of  mankind,  and  that  it  is  produced 
by  one  nation  only  in  this  war,  I  require  nothing  more  to  satisfy  me, 
that  it  is  the  duty  of  this  court  to  reject  such  a  sentence  as  inadmis- 
sible. 

Having  thus  declared  that  there  must  be  an  antecedent  usage  upon 
the  subject,  I  should  think  myself  justified  in  dismissing 
this  matter  without  entering  into  'any  farther  discussion.  [*  142] 
But  even  if  we  look  farther,  I  see  no  sufficient  ground  to 
say,  that  on  mere  general  principles  such  a  sentence  could  be  sus- 
tained ;  proceedings  upon  prize  are  proceedings  in  rem,  and  it  is  pre- 


and  of  selling  them  there  after  an  adjudication  in  the  court  of  the  belligerent,  will  be 
held  to  be  an  admisnble  practice,  in  our  Courts  of  Admiralty,  is  reserved  for  judgment 
in  the  case  of  The  Henrick  and  Maria,  Baar. 

The  first  decree  that  passed  in  France  during  the  present  war  on  this  subject,  was 
of  18  September,  1793,  which  directed  the  minbter  to  negotiate  with  the  Banish  gov- 
ernment, *^  et  d'obtenir  de  lui  conformement  au  droit  de  gens,  la  faculty  de  faire 
▼endre  dans  ses  etats,  les  prises  qui  ont  6t^,  ou  qui  seraient  conduites  dan  ses  ports, 
&€.**  Consular  condenmations  are  not  mentioned,  but  they  were  soon  resorted  to,  for 
tlie  law,  17  March,  1798,  ratifies  all  the  decisions  on  prize  matters  that  had  passed  be- 
fore the  French  consuls  in  neutral  ports  previous  to  the  87  May,  1 796,  &c.  The  editor 
of  the  new  code  des  Prises  candidly  reprobates  both  the  practices,  as  repugnant  to  the 
ancient  principles  of  the  law  of  nations,  and  as  inconsistent  with  the  situation  and 
character  of  neutral  ports.    Code  des  Prises  of  1799^  y.  2,  p.  151,  et  seq. 

By  the  Danish  Ord.  5  April,  1710,  it  was  forbidden  to  cruisers  of  that  country, 
under  pain  of  death,  to  carry  their  prizes  into  any  other  than  Danish  ports.  In  a 
Tariety  of  ancient  treaties,  so  eariy  as  the  fifteenth  century,  it  is  expressly  stipulated, 
that  prize*goods  taken  from  one  party,  at  war,  and  brought  into  the  ports  of  the  other, 
being  neutral,  shall  not  be  permitted  to  be  sold,  but  shall  be  restored,  and  that  the 
cruiser  of  an  enemy  shall  not  use  their  ports  for  the  purpose  of  annoying  the  trade  of 
either  of  the  contracting  parties.  Rymer  Feed.  v.  9,  p.  117,  et  passim,  in  the  reigns 
of  H.  5,  H.  6,  Edw.  4,  H.  7.  Also  in  a  variety  of  later  treaties,  prcesertim  England 
and  France,  1786,  art.  40.  England  and  America,  1794,  art  19.  A  just  distinction 
seems  to  be,  that  it  is  not  competent  to  a  neutral  state  to  restore  prize  goods,  or  inter- 
meddle with  captors,  merely  putting  into  their  porta  for  provisions,  &c.  See  supra,  p. 
66.  But  that  cruisers  should  not  increase  their  force  there,  nor  be  allowed  to  make 
any  use  of  neutral  ports,  that  must  directly  afiect  the  chance  of  war  between  the  belli- 
gerent powers. 

It  has  appeared  in  the  papers  of  the  Betty  ,i  Cathcart,  that  America  has  acted  on 
this  distinction,  and  that  in  1795,  the  Admiralty  Court  of  South  Carolina,  entertained 
•ait  on  a  British  prize  ship  bix)ught  in  there,  and  decreed  restitution  to  the  British 
claimant,  on  proof  that  the  French  privateer  had  augmented  her  force  in  an  American 
port 

1  Infra,  p.  220. 
VOL.    I.  9 


143  CASES    DETERMINED   IN   THE 

The  Flad  Oyen.    1  C.  Rob. 

Bumed,  that  the  body  and  substance  of  the  thing,  is  in  the  country 
which  has  to  exercise  the  jurisdiction.  I  have  not  heard  any  instances 
quoted  to  the  contrary,  excepting  in  a  very  few  cases  which  have 
been  urged,  argumentatively,  in  the  way  which  is  technically  called 
ad  hominem,  being  cases  of  condemnations  of  British  prizes  csurried 
into  the  ports  of  Lisbon  and  Leghorn ;  but  in  those  the  condemna- 
tions were  pronounced  by  the  High  Court  of  Admiralty  in  England. 
The  only  cases  are  of  two  ships  carried  into  foreign  ports,  and  con- 
demned in  England  by  this  court ;  the  very  infrequency  of  such  a 
practice  shows  the  irregularity  of  it.  Upoi^  cases  in  the  practice  of 
other  nations  antecedent  to  the  present  war,  the  advocates  have  been 
silent. 

Now,  as  to  these  condemnations  of  prizes  carried  to  Lisbon  and 
Leghorn,  it  has  been  said,  that  if  the  courts  of  Great  Britain  venture 
this  degree  of  irregularity,  other  countries  have  a  right  to  go  farther. 
That  consequence  I  deny.  The  true  mode  of  correcting  the  irregular 
practice  of  a  nation,  is,  by  protesting  against  it,  and  by  inducing  that 
country  to  reform  it.  It  is  monstrous  to  suppose,  that  because  one 
country  has  been  guilty  of  an  irregularity,  every  other  country  is  let 
loose  from  the  law  of  nations,  and  is  at  liberty  to  assume  as  much  as 
it  thinks  fit. 

Upon  these  ports  of  Lisbon  and  Leghorn  it  is  to  be  remarked,  that 
they  have  a  peculiar  and  discriminate  character,  a  character  that  to  a 
certain  degree  assimilates  them  to  British  ports.  The  Bri- 
[  •  143  ]  tish  *  exist  there  in  a  distinct  character,  under  the  protection 
of  peculiar  treaties ;  and  with  respect  to  Portugal,  those 
treaties  go  so  far  as  to  engage,  that  if  a  ship  belonging  to  one  coun- 
try shall  be  brought  by  its  enemy  into  the  ports  of  another,  which 
happens  to  be  at  peace,  this  neutral  country  shall  be  bound  lo  seize 
that  ship,  and  restore  it  to  its  ally.  To  be  sure  no  covenant  can  have 
more  the  effect  of  giving  the  ports  of  England  and  Portugal  a  reci- 
procal relation  of  a  very  peculiar  sort  —  to  make  the  British  ports 
Portuguese  ports,  and  the  Portuguese  ports  British  ports  to  a  certain 
degree.  Now,  unless  I  am  given  to  understand,  that  peculiar  trea- 
ties between  France  and  Denmark  have  impressed  such  a  distinctive 
character  upon  the  port  of  Bergen,  I  cannot  allow  that  it  can  be  con- 
sidered, on  the  mere  footing  of  general  neutrality,  to  be  a  French 
port,  exactly  in  the  same  manner  in  which  London  may  be  considered 
as  a  Portuguese  port,  or  Lisbon  as  a  British  port 

But  supposing  this  possible,  still  it  would  not  follow  that  such  con- 
demnations could  be  pleaded  as  authorities  in  the  present  case ;  be* 
cause,  in  the  first  place,  the  validity  of  such  condemnations  them- 
selves may  be  the  subject  of  reasonable  doubt,  for  it  by  no  means  ap- 
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pears  that  the  enemy,  or  neutrals,  who  might  have  an  interest  in  con- 
testing them,  have  ever  acknowledged  their  validity.  Whoever  pur- 
chases under  such  sentences  must  be  content  to  purchase  them  sub- 
ject to  all  the  questions  that  may  arise  upon  their  sufficiency. 

But  secondly,  Supposing  that  no  doubts  could  be  enter- 
tained respecting  the  sufficiency  of  such  sentences,  *  it  by  [  *  144  ] 
no  means  follows  that  the  efficacy  of  the  present  sentence  can 
be  supported.  There  the  tribunal  is  acting  in  the  country  to  which 
it  belongs,  and  with  whose  authority  it  is  armed.  Here  a  person, 
utterly  naked  of  all  autl^ority  except  over  the  subjects  of  his  own 
country,  and  possessing  that  merely  by  the  indulgence  of  the  country 
in  which  he  resides,  pretends  to  exercise  a  jurisdiction  in  a  matter  in 
which  the  subjects  of  many  other  states  may  be  concerned.  No 
such  authority  was  ever  conceded  by  Smy  country  to  a  foreign  agent  of 
any  description  residing  within  it ;  and  least  of  all  could  such  an  au- 
thority be  conceded  in  the  matter  of  prize  of  war — a  matter  over 
which  a  neutral  country  has  no  cognizance  whatever,  except  in  the 
single  case  of  an  infringement  of  its  own  territory,  and  in  which  such 
a  concession  of  authority  cannot  be  made  without  departing  from  the 
duties,  and  losing  the  benefits,  of  its  neutral  character. 

Mark  the  consequences  which  must  follow  from  such  a  pretended 
concession.  Observe  in  the  present  case  how  it  would  affect  the  neu- 
tral character  of  the  ports  in  the  north!  If  France  can  station  a 
judge  of  the  Admiralty  at  Bergen,  and  can  station  there  its  cruisers 
to  carry  in  prizes  for  that  judge  to  condemn,  who  can  deny  that  to 
every  purpose  of  hostile  mischief  against  the  commerce  of  England, 
Bergen  will  differ  from  Dunkirk  in  no  other  respect  than  this,  that  it 
is  a  port  of  the  enemy  to  a  much  greater  extent  of  practical  mischiefl 
To  make  the  ports  of  Norway  the  seats  of  the  French  tribunals  of 
war,  is  to  make  the  adjacent  sea  the  theatre  of  French  hostility. 

•  It  gives  one  belligerent  the  unfair  advantage  of  a  new  [  *  145  ] 
station  of  war,  which  does  not  properly  belong  to  Kim ;  and 
it  gives  to  the  other  the  unfair  disadvantage  of  an  active  enemy  in  a 
quarter  where  no  enemy  would  naturally  be  foond.  The  coasts  of 
Norway  could  no  longer  be  approached  by  the  British  merchant  with 
safety,  and  a  suspension  of  commerce  would  soon  be  followed  by  a 
suspension  of  amity. 

Wisely,  therefore,  did  the  American  government  defeat  a  similar 
attempt  made  on  them,  at  an  earlier  period  of  the  war.  They  knew 
that  to  permit  such  an  exercise  of  the  rights  of  war,  witl^in  their  cities, 
would  be  to  make  their  coasts  a  station  of  hostility. 

Whether  the  government  of  Denmark  has  shown  equal  vigilance 
in  observing,  or  equal  indignation  in  repelling  the  attempt,  is  more 
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than  I  am  warranted  to  assert.  Bat  thongh  the  publicity  of  the 
transaction  in  the  town  of  Bergen,  may  subject  the  police  of  that 
place  to  some  degree  of  observation,  I  see  nothing  in  the  papers  which 
issue  immediately  from  the  royal  authority  that  at  all  affects  the  go- 
vernment itself  with  the  knowledge  and  approbation  of  the  fact ;  and 
indeed  it  would  be  indecent  to  suppose  that  a  country,  standing  upon 
the  footing  of  ancient  and  friendly  alliance  to  this  country,  could  have 
given  its  sanction  to  a  measure  so  full  of  hostility  to  its  friend,  and  of 
possible  inconvenience  to  itself.  I  must,  therefore,  deem  the  act  of 
this  French  consul  a  licentious  attempt  to  exercise  the  rights  of  war 
within  the  bosom  of  a  neutral  country,  where  no  such  exercise  has 

ever  been  authorized. 
[  *  146  ]  •  I  am  of  opinion  upon  the  whole,  that  this  ship  must  be 
restored  to  the  British  owners  upon  the  usual  salvage ;  and 
I  dismiss  the  claim  of  Mr.  Krohn  upon  both  grounds,  as  well  upon 
the  legality  of  the  sentence,  as  upon  the  want  of  reality  in  the  pre- 
tended transfer  from  the  French  captors.  And  I  must  add,  that  Mr. . 
Krohn  appearing  to  possess  two  characters,  that  of  Danish  subject 
and  of  French  agent,  the  claim  which  he  has  brought  forward,  savors 
much  more  of  the  latter  character  than  of  the  former.  It  is  beyond 
my  belief,  that  any  man  standing  in  the  genuine  and  unmixed  cha- 
racter of  a  Danish  subject,  should  entertain  a  wish  to  establish  that  sort 
of  law  for  which  this  French  agent  has  thought  proper  to  contend. 


The  Henrick  and  Maria,  Baar,  master. 

Janaary  15, 1799. 

Notification  of  a  blockade  is  an  act  of  high  sovereignty,  and  not  to  be  extended  by  those  em- 
ployed to  carry  it  into  execution. 

Notice  of  a  general  blockade  of  the  coast  of  Holland,  nntme  in  fact,  is  not  available  by' 
limitation  to  a  blockade  of  Amsterdam  only,  though  really  existing. 

[A  persistence  in  a  voyage  after  notice  of  blockade,  a  ground  of  condemnation.] 

This  was  a  case  of  a  Danish  vessel,  taken  on  a  voyage  from  Nor- 
way to  Amsterdam,  June  28th,  1798. 

For  the  captor,  the  King^s  Advocate  contended,  that  the  ship  was 
liable  to  confiscation  for  breaking  the  blockade,  as  the  master,  on  being 
warned  not  to  go  to  any  Dutch  port,  declared  "he  must  proceed 
according  to  his  bills  of  lading." 
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For  the  claimant,  Laurence  argued,  that  the  notice  of  a 
blockade  of  all  Dutch  ports,  was  at  that  time  not  *  true,  and  [  *  147  ] 
therefore  it  could  not  be  made  good  by  limitation  or  con- 
struction for  Amsterdam,  the  only  Dutch  port  which  was  then  under 
blockade. 

Judgment. 

Sir  W.  Scott,  ^here  are  two  objections  taken  in  this  case :  first, 
That  the  notice  of  the  captor  was  illegal ;  and  secondly,  That  the 
ip  aster  did  not  in  fact  proceed  towards  Amsterdam. 

Now,  the  notice  appears  to  have  been  "not  to  proceed  to  any 
Dutch  port."  To  be  sure  that  goes  a  great  deal  beyond  any  thing 
which  the  captors  had  a  right  to  prescribe;  for  they  ought  to  have 
specified  the  ports  to  which  the  blockade  was  confined.  The  great 
point  is,  to  understand  what  the  master  apprehended  was  the  prohi- 
bition upon  him  ;  for  certainly  what  is  represented  to  have  passed 
between  him  and  the  captor  cannot  be  conclusive. 

The  master  says,  "  he  was  captured  on  account  of  his  destination 
to  Amsterdam,  and  because  he  said  he  must  proceed  thither."  This, 
it  is  contended,  was  merely  a  hasty  declaration  of  the  master,  not 
carried  into  effect.  And  if  the  master  had  taken  upon  himself  to  say, 
that  upon  this  warning  he  did  intend  to  change  his  course,  but  was 
seized  immediately,  it  would  be  pressing  the  matter  too  hardly  upon 
his  owners,  not  to  allow  him  time  to  express  his  determination.  But 
be  says  no  such  thing ;  and  if  his  conduct  amounts  to  an  obstinate 
perseverance  to  go  there,  I  should  hold  that  a  blockade  may  be  broken 
by  obstinacy,  as  well  as  by  fraud ;  and  if  a  master  says,  he  will  go, 
and  he  must  go  there,  in  defiance  of  notice,  his  owners  must  take  the 
consequences  of  his  conduct.^ 

*  It  is  a  circumstance  in  favor  of  this  man,  that  the  only  [  *  148  ] 
ships  in  sight  were  two  Danish  merchantmen.    The  sight  of 
one  vessel  would  not  certainly  be  sufficient  notice  of  a  blockade ;  and 
therefore  it  is  necessary,  that  it  should  be  signified  to  me,  that  there, 
was  a  blockade,  de  factOj  before  that  port. 

The  evidence  is  very  imperfect  on  that  point.  I  shall,  therefore,  re- 
quire farther  information,  and  give  both  parties  an  opportunity  of  pro- 
ducing what  they  think  favorable  to  them. 

May  10th.  Farther  proof  was  given  of  the  notice  which  the  mas- 
ter had  received  of  the  blockade  of  the  Vlie  passage. 


1  [The  Shepherdess,  5  C.  Rob.  262 ;  The  ApoUo,  5  C.  Rob.  286.] 
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Sir  W.  Scott.  On  the  former  hearing  it  appeared  that  some  notice 
had  been  given,  but  I  wished  to  obtain  more  particular  information 
respecting  it  The  notice  was  written  on  the  ship's  papers,  to  this 
effect :  "  This  ship  was  boarded  and  warned  not  to  proceed  to  aay 
Dutch  port."  The  master  states,  "  that  the  ship  was  arrested,  because 
he  said  he  must  proceed  according  to  the  bill  of  lading." 

It  was  open  to  both  parties  to  have  given  explanatory  affidavits, 
.  but  the  captors  have  offered  none.  Therefore,  unless  it  is  shown  that 
they  have  been  prevented,  by  absence  at  sea,  or  other  just  cause,  I 
must  take  the  claimant's  affidavit  to  be  true.  The  notice  is,  I  think, 
in  point  of  authority,  illegal  At  the  time  when  it  was  given,  there 
was  no  blockade  which  extended  to  all  Dutch  ports.  A  declaration 
of  blockade  is  a  high  act  of  sovereignty,  and  a  commander  of  a  king's 

ship  is  not  to  extend  it^ 
[  *  149  ]  The  notice  is  also,  I  think,  as  illegal  in  effect  as  in  au- 
thority. It  cannot  be  said  that  such  a  notice,  though  bad 
for  other  ports,  is  good  for  Amsterdam.  It  takes  from  the  neutral  all 
power  of  election,  as  to  what  other  port  of  Holland  he  should  go, 
when  he  found  the  port  of  his  destination  under  blockade.  A  com- 
mander of  a  ship  must  not  reduce  a  neutral  to  this  kind  of  distress. 
And  \  am  of  opinion,  that  if  the  neutral  had  contravened  the  notice, 
he  Would  not  have  been  subject  to  condemnation. 

But  that  he  did  so,  rests  only  on  verbal  answers  and  conversation. 
I  adhere  to  what  I  said  before,  that  an  obstinate  adherence  to  a  first 
intention  would  subject  a  ship  to  the  penalty,  and  the  owners  must 
bear  the  consequences  of  the  obstinacy  of  their  master.  But  I  think 
the  conversation  of  this  man  was  not  an  expression  of  final  intention ; 
but  that  of  a  man  deliberating  under  difficulties,  in  which  he  was 
unfairly  placed.  The  captain  of  the  king's  ship  asked  the  master,  if 
he  knew  that  Holland  was  blockaded,  and  he  answered  ".that  he  did 
not."  This  question  agrees  with  the  written  notice,  and  shows  how 
strange  a  misapprehension  the  commander  had  entertained,  of  the 
nature  of  the  blockade  which  he  was  employed  to  form. 

The  master  said,  "  he  could  not  answer  it  to  his  owners  to  go  to 
any  place  but  Holland."  The  commander  does  not  point  out  to  him 
any  ports  of  Holland  to  which  he  might  go,  but  tells  him  he  might 
go  to  Bremen,  Hamburgh,  or  England,  and  adds,  "  as  you  must  go  to 
Holland,  you  are  my  prize."     I  think  the  notice  was  erroneous,  and 

besides  not  broken  ;  and,  therefore,  I  restore  this  ship. 
[*150]      •Application  was  made  for  the  claimant's  expenses,  but 


1  [The  Jufiiow  Maria  Schroeder,  8  C.  Bob.  154.] 
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refused,  there  being  other  grounds  of  justifiable  seizure  independent 
of  the  question  of  blockade. 


On  a  subsequent  day  a  farther  question  was  raised  as  to  this  ship, 
respecting  the  legality  of  a  condemnation,  passed  in  Holland ;  the 
papers  being  sent  thither,  but  the  ship  still  continuing  in  the  Danish 
port,  to  which  she  was  carried  immediately  on  the  capture. 

Judgment  reserved.^ 


•  The  Vrouw  Judith,  Volkerts,  master.  [  *  150  ] 

January  17,  1799. 

Fersons  entering  a  place  under  blockade  de  facto  only,  are  entitled  to  warning. 
By  egress  a  blockade  may  be  broken  without  notice,  as  those  within  are  presumed  to  be  neeet- 
sarily  apprised  of  the  fieurt. 

This  was  a  case  of  a  vessel,  taken  coming  out  of  Havre,  August 
21st,  1798. 

For  the  captors,  the  King^s  Advocate  contended  that  it  fell  under 
the  law  which  had  been  laid  down  respecting  a  breach  of  blockade ; 
that  blockade  ^  was  broken  by  egress,  as  well  as  by  ingress. 

For  the  claimant,  Laurence  argued  that  it  was  necessary  to  show 
there  had  been  a  declaration  of  this  blockade ;  or,  if  it  was  only  a 
blockade  de  factOy  that  it  was  permanently  existing ;  for  the  seizure 
was  made  by  one  vessel  only,  and  it  did  not  appear  that  the  others 
were  not  at  a  great  distance. 

Judgment. 

Sir  W.  Scott.  This  is  a  ship  that  was  taken  sailing  under 
Prussian  colors.  A  claim  has  been  given  for  a  person  of  Embden, 
but  the  evidence  of  property  is  admitted  not  to  be  complete. 

She  appears  to  have  been  a  prize  vessel  taken  by  the  French ;  but 
after  that,  her  history  is  no  farther  detailed,  nor  does  it  appear  whether 
she  had  continued  to  navigate  from  French  ports  or  not;  all  the 

1  [See  the  decision  in  4  C.  Rob.  43.] 

s  Vide  supra,  The  Frederick  Molke,  p.  86 ;  The  Betsy,  Murphy,  p.  93. 
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papers  are  silent  on  that  point,  and  there  is  no  bill  of  sale.     At 
all  events,  therefore,  it  is  a  case  which  must  have  gone  to  farther 

proof. 
[  •  151  ]      *  The  cargo  is  claimed  by  the  master,  a  young  man  of 

four-and-twenty,  under  the  description  of  his  private  adven- 
ture ;  but  it  is  far  beyond  the  ordinary  value  of  claims  of  that  sort 
It  was  paid  for,  according  to  his  account,  by  bills  drawn  on  the  owner 
of  the  vessel,  and  therefore,  it  would  be  natural  to  expect  some  com- 
munication between  them  ;  but  it  appears  they  held  no  such  corres- 
pondence, which  is  to  be  sure,  a  very  singular  circumstance,  not  very 
credible,  and  one  that  throws  a  strong  degree  of  suspicion  on  his  title 
to  the  cargo.  The  vessel  was  taken  on  the  21st  of  August,  coming 
out  of  Havre.  And  as  a  blockade  existed  at  the  time,  it  is  argued, 
that  that  act  subjects  her  to  condemnation. 

Taking  the  fact  to  be,  that  there  was  a  blockade,  and  that  the  cargo 
was  put  on  board  after  the  knowledge  of  the  blockade,  I  should  have 
no  hesitation  in  saying  what  I  have  indeed  before  laid  down,  that  the 
act  of  the  master  of  the  vessel  binds  the  owner  in  respect  to  the  con- 
duct of  the  ship,  as  much  as  if  it  was  committed  by  the  owner  him- 
self.^ There  are  powers  with  which  the  law  invests  him  ;  and  if  he 
abuses  his  trust,  it  is  a  matter  to  be  settled  between  him  and  the  per- 
son who  constituted  him  mast^ ;  but  his  act  of  violation  is,  as  to  the 
penal  consequences,  to  be  considered  as  the  act  of  the  owners. 

Now,  with  respect  to  the  matter  of  blockade,  I  must  observe,  that 
afelockade  is  just  as  much  violated  by  a  vessel  passing  outwards  as 
inwards.  A  blockade  is  a  sort  of  circumvallation  round  a  place,  by 
which  all  foreign  connection  and  correspondence  is,  as  far  as  human 

force  can  effect  it,  to  be  entirely  cut  off.     It  is  intended  to 
[  *  152  ]  suspend  the  entire  commerce  *  of  that  place,  and  a  neutral 

is  no  more  at  liberty  to  assist  the  traffic  of  exportation  than 
of  importation.  The  utmost  that  can  be  allowed  to  a  neutral  vessel 
is,  that  having  already  taken  on  board  a  cargo  before  the  blockade 
begins,  she  may  be  at  liberty  to  retire  with  it.  But  it  must  be  con- 
sidered as  a  rule  which  this  court  means  to  apply,  that  a  neutral  ship 
departing,  can  only  take  away  a  cargo  bond  fide^  purchased  and  de- 
livered, before  the  commencement  of  the  blockade.  K  she  afterwards 
takes  on  board  a  cargo,  it  is  a  fraudulent  act,  and  a  violation  of  the 
blockade.2 

1  [United  States  v.  The  brig  Malek  Abdel,  2  How.  210,  284.] 

«  [The  Neptunufl,  1  C.  Bob.  170,  171 ;  The  Juno,  2  C.  Rob.  119;  The  Potfldam, 
4  C.  Rob.  89  n ;  The  BoUa,  6  C.  Bob.  871 ;  The  Rose  in  Bloom,  1  Dod.  57 ;  The 
Betsey,  1  C.  Rob.  98;  The  Calypso,  2  C.  Rob.  298;  The  Byfield,  1  Edw.  188;  The 
Comet,  1  Edw.  32;  OliTera  v.  Union  Ins.  Co.  8  Wheat.  188.] 
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It  is  certainly  necessary  that  a  blockade  should  be  intimated  to 
neutral  merchants  in  some  way  or  other.  It  may  be  notified  in  a 
public  and  solemn  manner,  by  declaration  to  foreign  governments ; 
and  this  mode  would  always  be  most  desirable,  although  it  is  some- 
times omitted  in  practice.  But  it  may  commence  also  de  factOj  by  a 
blockading  force  giving  notice  on  the  spot  to  those  who  come  from  a 
distance,  and  who  may  therefore  be  ignorant  of  the  fact^  Vessels 
going  in,  are,  in  that  case,  entitled  to  a  notice  before  they  can  be 
justly  liable  to  the  consequences  of  breaking  a  blockade.  But  I  take 
it  to  be  quite  otherwise  with  vessels  coming  out  of  the  port  which  is 
the  object  of  blockade ;  there  no  notice  is  necessary,  after  the  blockade 
bas  existed  de  facto  for  any  length  of  time ;  the  continued  fact  is 
itself  a  sufficient  notice.  It  is  impossible  for  those  within  to  be 
ignorant  of  the  forcible  suspension  of  their  commerce.  The  notoriety 
of  the  thing  supersedes  the  necessity  of  particular  notice  to  each 
ship. 

•  In  respect  to  this  port,  there  had  been  a  blockade  noto-  [  *  153  ] 
riously  existing  during  a  great  part  of  the  summer.  A  per- 
son breaking  it,  is  primd  facie  a  delinquent,  and  the  court  will  hold 
it  to  be  incumbent  on  those  who  are  seized  in  this  act,  to  prove  the  cir- 
cumstances by  which  they  hope  to  be  exonerated  from  the  delin- 
quency imputed  to  them.  Now,  it  being  proved  in  this,  and  in  other 
cases,  that  there  was  a  blockade  existing  at  the  time  of  capture,  what 
is  there  in  this  evidence  to  satisfy  me  that  it  was  not  existing,  and 
notoriously  existing,  when  the  cargo  was  taken  on  board,  and  at  the 
time  when  the  vessel  came  out?  The  lading  was  taken  in  on  the 
10th  of  August,  and  the  ship  sailed  on  the  21st.  Was  there  any  rea- 
son to  believe  the  blockading  force  had  retired  at  that  time  ?  I  find 
the  ordinary  force,  which  is  never  large,  stationed  round,  at  the  time 
of  capture.  This  vessel  sallies  out,  and  is  immediately  arrested.  I 
think,  then,  there  is  proof  of  force  sufficient  to  blockade  this  port,  and 
evidence  to  satisfy  me  that  it  could  not  be  unknown  to  the  parties.  I 
will  farther  add,  that  the  case  is,  in  other  respects,  of  a  very  unfavor- 
able appearance.  There  is  strong  reason  to  suppose,  the  cargo  and 
the  vessel  are  neither  of  them  the  property  of  the  claimants. 

There  are  many  circumstances  that  prevent  the  indulgence  of 
farther  proof ;  and  looking  at  the  whole  of  this  case  together,  I  think 
myself  warranted  to  reject  these  claims. 

The  claim  being  rejected,  the  ship  was  restored  on  salvage  to  the 
former  British  owner. 

1  [The  Neptunua,  1  C.  Rob.  170,  171.] 
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[  •  154]  *  The  Columbia,  Weeks,  master.^ 

January  17, 1799. 

The  penalty  of  breaking  a  blockade  attaches  on  the  property  of  persons  ignorant  of  the  fact 
by  the  conduct  of  the  master ;  or  of  their  consignee  if  intrusted  with  power  oyer  the 
vessel. 

The  actual  sailing  with  an  intention  to  break  a  blockade,  is  a  breach  of  the  blockade. 

This  was  a  ease  of  an  American  vessel  taken  on  a  voyage  from 
Hamburgh  to  Amsterdam,  August  20th,  1798. 

Judgment. 

Sir  W.  Scott.  There  is  pretty  clear  proof  of  neutral  property  in 
this  case,  both  of  the  ship  and  cargo ;  but  the  vessel  was  taken  at- 
tempting to  break  a  blockade. 

It  is  unnecessary  for  me  to  observe,  that  there  is  no  rule  of  the  law 
of  nations  more  established  than  this ;  that  the  breach  of  a  blockade 
subjects  the  property  so  employed  to  confiscation.  Among  all  the 
contradictory  positions  that  have  been  advanced  on  the  law  of  nations, 
this  principle  has  never  been  disputed.  It  is  to  be  found  in  all  books 
of  law,  and  in  all  treaties ;  every  man  knows  it ;  the  subjects  of  all 
states  know  it,  as  it  is  universally  acknowledged  by  all  governments 
who  possess  any  degree  of  civil  knowledge. 

This  vessel  came  from  America,  and,  as  it  appears,  with  innocent 
intentions  on  the  part  of  the  American  owners ;  for  it  was  not  known 
at  that  time  in  America,  that  Amsterdam  was  in  a  state  of  invest- 
ment ;  and  therefore  there  is  no  proof  immediately  alTecting  the  owners. 
But  a  person  may  be  penally  affected  by  the  misconduct  of  his  agents, 
as  well  as  by  his  own  acts ;  and  if  he  delegates  general  powers  to 
others,  and  they  misuse  their  trust,  his  remedy  must  be  against 
them. 
[  •  155  ]  *  The  master  was  by  his  instructions  to  go  north  about  to 
Cruxhaven.  This  precaution  is  perhaps  liable  to  some  unfa- 
vorable interpretation.  The  counsel  for  the  claimant  have  endeavored 
to  interpret  it  to  their  advantage ;  but  at  the  best,  it  can  be  but 
a  matter  of  indifference.  When  he  arrived  at  Cruxhaven,  he  was  to 
go  immedately  to  Hamburgh,  and  to  put  himself  under  the  direction 
of  Messrs.  B6u6  &  Co.  They  therefore  were  to  have  the  entire  domi- 
nion over  this  ship  and  cargo.  It  appears,  however,  they  corresponded 
with  persons  at  Amsterdam,  to  whom  farther  confidential  instruction 

1  [Affirmed  on  appeal,  August  12, 1801.] 
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had  been  given  by  the  owners ;  and  these  orders  are  found  in  a  letter 
fipom  Messrs.  Vos  and  Graves,  of  New  York,  to  Bone  &  Co.,  inform- 
ing them  that  The  Columbia  was  intended  for  Amsterdam,  consign- 
ed to  the  house  of  Crommelin,  to  whom  Boue  &  Co.  are  directed  to 
send  the  vessel  on  ^  if  the  wind  should  continue  unsteady,  and  keep 
the  English  cruisers  off  the  Dutch  coast ; "  ^f  not,  they  were  to  unload 
the  cargo,  and  forward  it  by  the  interior  navigation  to  Amsterdam. 
Boue  &  Co.  accordingly  direct  the  master  "to  proceed  to  Amsterdam, 
if  the  winds  should  be  such  as  to  keep  the  English  at  a  distance." 
There  is  also  a  letter  from  the  master  to  Bou£  from  Cruxhaven ;  in 
which  he  says,  "  Amsterdam  is  blockaded." 

We  have  this  fact  then,  that  when  the  master  sailed  for  Amsterdam, 
the  blockade  was  perfectly  well  known  both  to  him  and  the  con- 
signees ;  but  their  design  was,  to  seize  the  opportunity  of  entering 
whilst  the  winds  kept  the  blockading  force  at  a  distance. 
•  Now,  under  these  circumstances,  I  have  no  hesitation  in  [  *  156  ] 
saying  that  the  blockade  was  broken.     The  blockade  was  to 
be  considered  as  legally  existing,  although  the  winds  did  occasionally 
blow  off  the  blockading  squadron.     It  was  an  accidental  change  which 
must  take  place  in  every  blockade ;  but  the  blockade  is  not  therefore 
suspended.     The  contrary  is  laid  down  in  all  books  of  authority  ;i 
and  the  law  considers  an  attempt  to  take  advantage  of  such  an  acci- 
dental removal  as  an  attempt  to  break  the  blockade,  and  as  a  mere 
fraud. 

But  it  has  been  said,  that  by  the  American  treaty,  there  must  be  a 
previous  warning.  Certainly  where  vessels  sail  without  a  knowledge 
of  the  blockade,  a  notice  is  necessary ;  but  if  you  can  affect  them 
with  the  knowledge  of  that  fact,  a  warning  then  becomes  an  idle 
ceremony,  of  no  use,  and  therefore  not  to  be  required.  The  master, 
the  consignees,  and  all  persons  intrusted  with  the  management  of  the 
vessel  appear  to  have  been  suflSciently  informed  of  this  blockade ;  and 
therefore,  they  are  not  in  the  situation  which  the  treaty  supposes. 

It  is  said  also,  that  the  vessel  had  not  arrived ;  that  the  offence  was 
not  actually  committed,  but  rested  in  intention  only.  On  this  point 
I  am  clearly  of  opinion,  that  the  sailing  with  an  intention  of  evading 
the  blockade  of  the  Texel,  was  beginning  to  execute  that  intention  ; 
and  is  an  overt  act  constituting  the  offence.  From  that  moment  the 
blockade  is  fraudulently  invaded.^     I  am,  therefore,  on  full  conviction, 


1  [The  Frederick  Molke,  iC.  Bob.  86;  The  Hoffnung,  6  C.  Rob.  112,  117.] 

«  [The  Vrow  Johanna,  2  C.  Rob.  109;  Medeiras  t;.  Hill,  8  Bingh.  231 ;  Naylor  v. 

Taylor,  9  B.  &  Cr  718 ;  Yeaton  v.  Fry,  9  Cranch,  440.    As  to  contmgent  destinations, 

•ee  note  to  The  Spes,  5  C.Rob.  76.] 
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of  opinion,  that  a  breach  of  blockade  has  been  committed  in  this  case ; 
that  the  act  of  the  master  will  affect  the  owner  to  the  extent 
[•157  ]  of  the  whole  of  his  *  property  concerned  in  the  transaction. 
The  ship  and  cargo  belong,  in  this  case,  to  the  same  indivi- 
duals, and  therefore  they  must  be  both  involved  in  the  sentence  of 
condemnation. 


Le  Francha. 
Janaaiy  22, 1799. 

The  Court  of  Admiralty  will  not  pronoanpe  whether  head-money  is  due  or  not ;  but  only  the 
number  of  men  on  board.^    It  docs  not  pronounce  that,  when  there  is  a  cargo  on  board. 

The  King's  Advocate  moved*  the  court  to  pronounce,  that  head- 
money  was  due  on  the  capture  of  this  ship,  being  an  armed  and  com- 
missioned ship,  although  she  had  a  cargo  on  board. 

Court.  I  conceive  that  the  court,  in  no  case  whatever,  directly 
pronounces  head-money  to  be  due;  it  goes  no  further  than  to  intimate 
its  opinion,  by  declaring  the  number  of  persons  who  were  on  board 
at  the  time  of  the  engagement.  But  the  commissioners,  who  are  to 
pay  the  head-money,  where  due,  are  not,  that  I  know  of,  bound  to 
pay  at  all  upon  the  opinion  so  intimated ;  though  if  they  do  pay,  they 
are  bound  by  the  declaration  of  numbers  made  by  the  court.  With 
respect  to  the  circumstance  of  having  a  cargo  on  board,  the  court 
directed  precedents  to  be  looked  up.  The  Registrar  said,  that  on  a 
former  search,  directed  by  the  judge,  such  ships  appeared  to  have 
been  deemed  not  entitled. 

October  22, 1799.  This  subject  being  moved  again  in  the  case  of 
The  Ceres,  the  King's  Advocate  prayed,  that  the  King's  Proctor  might 
be  directed  to  make  a  search  also,  as  it  was  a  question  in  which 

king's  ships  were  much  interested. 
[  *  158  ]      *  The  Registrar  said,  that  he  and  the  King's  Proctor  had 
searched  together;  and  that  they  had  found  the  precedents 
were  all  one  way,  against  pronouncing  for  head-money  when  a  car- 
go was  on  board. 

1  [See  La  Bellone,  2  Dod.  S43.] 
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Court.  If  my  opinion  had  not  been  affected  by  these  precedents, 
I  cannot  say  that  I  should  have  taken  such  a  distinction  ;  but  as  there 
are  such  precedents,  the  court  will  be  guided  by  them. 


The  Aroo,  Smit,  master.^ 
Janaaiy  22, 1799. 

Letters  of  procuration  are  required  to  be  exhibited  in  purchases  made  by  agents  in  the  belli- 
gerent country. 
A  discussion  of  proofs  of  property.    Fraudulent  appearances.    Condemnation. 

This  was  a  case  of  a  ship  taken  12th  of  August,  1798,  on  a  voyage 
from  Nantz  to  New  York,  and  claimed  as  the  property  of  Mr.  Abegg 
&  Co.,  of  Embden. 

Judgment. 

Sir  W.  Scott.  This  is  a  prize  ship,  asserted  to  have  been  pur- 
chased in  France,  for  Mr.  Abegg  &  Co.,  whose  transactions  have  ap- 
peared before  this  court  in  other  cases,  not  much  to  their  advantage ; 
and  although  it  is  not  on  considerations  of  this  kind  that  I  must  de- 
termine the  present  case,  I  cannot  entirely  overlook  the  conduct  of 
parties,  as  far  as  it  has  judicially  pressed  itself  on  my  notice. 

The  bill  of  sale  purports  the  vessel  to  have  been  an  English  prize, 
regularly  condemned  and  purchased  by  agents  in  France,  on  behalf  of 
Abegg  &  Co. ;  but  there  is  no  letter  of  procuration  exhibited ;  and  it 
is  not  sufficient  for  a  person  to  go  before  a  magistrate,  and 
*  declare  before  him  the  commission  under  which  he  acts.     It  [  *  159  ] 
must  be  shown  to  me  by  proper  documents,  that  the  asserted 
agent  was  legally  authorized  to  make  this  purchase. 

On  this  statepient  of  the  case,  then,  it  is  a  case  of  farther  proof;  as 
tiiere  is  no  procuration.  And  being  so,  it  becomes  necessary  to  look 
farther  into  it ;  for  unless  the  circumstances  are  such  as  to  satisfy  the 
court,  at  least  in  some  degree,  that  it  is  a  fair  case,  the  parties  will 
not  be  entitled  to  the  pri^ege  of  farther  proof. 

The  circumstances  of  a  case  may  be  such  as  to  make  it  utterly  in- 
credible, although  there  are  confident  attestations  in  support  of  it ; 


1  [Affinned  on  appeal,  May  6, 1802.] 
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the  circumstances  may  be  highly  unnatural  and  irreconcilable  with 
any  view  of  a  fair  transaction.  The  court  must  undoubtedly  be  upon 
its  guard  against  running  wild  upon  mere  general  presumptions ;  but 
it  must  judge  of  the  common  transactions  of  life  upon  the  same  ordi- 
nary principles  on  which  the  probity  and  fairness  of  such  matters  is 
examined  in  the  general  practice  of  mankind. 

The  account  given  of  this  transaction  is,  that  this  ship  being  laid 
up  unemployed,  Mr.  Abegg  sent  for  this  master,  though  personally 
unknown  to  him —  a  man  by  birth  a  Prussian  ;  but  who,  being  a  sin- 
gle man,  and  without  a  residence,  had  no  other  national  character 
than  that  of  the  service  in  which  he  was  employed.  He  seeks  out 
such  a  man  as  this  to  navigate  his  vessel  for  him;  he  brings 
him  to  Embden,  procures  for  him  a  burgher's  brief,  and  pays  for  his 
admission,  although  he  was  before  utterly  unknown  to  him.  This 
is  the  commencement  of  the  transaction ;  and,  to  be  sure  it 
[  •  160  ]  •  could  not  begin  in  a  more  unnatural  manner. 

But  the  sequel  is  of  a  piece  with  it ;  for  that  a  merchant 
should  confide  in  a  perfect  stranger,  and  trust  him  with  a  valuable 
cargo,  in  a  trade  perfectly  new  to  him ;  that  he  should  send  for  him 
to  Embden ;  yet,  during  his  stay  there,  hold  no  conversation  with 
him  respecting  the  future  management  of  his  vessel ;  that  he  should 
send  him  away  without  mentioning  to  him  the  name  of  any  con- 
signees, without  any  documents  except  a  printed  pass,  and  without 
any  instructions,  except  to  go  to  Peyrusset,  at  Nantz,  who  had  been 
the  former  proprietor  of  this  vessel ;  that  Peyrusset  should  be  the  only 
person  to  supply  him  with  money  and  directions ;  all  these  are  cir- 
cumstances of  gross  improbability  }  and  when  I  look  at  the  evidence 
by  which  they  are  to  be  supported,  instead  of  being  clear  and  satis- 
factory, it  is  irreconcilable  to  any  supposition  of  a  fcdr  case. 

The  whole  is  loaded  with  difficulties  which  leave  on  my  mind  a 
conviction  that  the  name  of  Abegg  has  been  used  in  this  case  for  pur- 
poses to  which  a  neutral  name  ought  not  to  be  accommodated. 

There  are  besides  many  other  circumstances  equally  suspicious. 
When  the  ship  is  brought  in,  the  master  writes  to  Mr.  Fridag,  his 
asserted  owner's  correspondent  in  London,  informing  him,  that  the 
ship  is  taken ;  and  she  is  immediately'  claimed.  But  no  claim  is 
given  for  the  cargo  till  after  a  considerable  time.  It  is  said  no  men- 
tion was  made  of  the  cargo,  as  it  is  not  usual  to  mention  it,  although 
it  belongs  to  the  owner  of  the  ship.     It  may  be  so.     But  it  seems  to  ' 

be  the  natural  conduct  on  such  an  occasion,  and,  indeed, 
[  *  161  ]  *  the  duty  of  the  master,  when  both  are  equally  in  danger, 
to  take  care  of  one  as  well  as  of  the  other. 

The  master  says,  to  the  fourth  interrogatory,  *«That  Peyrusset 
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delivered  possession  of  the  vessel  to  him."  To  the  seventh,  "  That 
the  voyage  was  to  end  at  New  York ; "  although  I  am  satisfied  on 
many  grounds,  that  he  was  to  have  returned  again  to  France. 

To  the  ninth,  ''  He  believes  Abegg  &  Co.,  to  be  the  owners,  be- 
cause Abegg  and  Peyrusset  told  him  so."  But  he  does  not  say,  that 
Abegg  ever  exercised  one  act  of  ownership,  except  that  of  sending 
him  to  take  possession.  « 

To  the  thirteenth,  he  says,  "  He  believes  the  cargo  to  be  the  property 
of  Abegg,  because  he  told  him  so."*  But  yet  he  gave  him  no  orders 
respecting  it  whilst  he  was  at  Embden  ;  nor  was  it  at  that  time  on 
board,  or  purchased. 

It  is,  besides,  observable  on  the  cargo,  that  it  consists  of  British 
articles ;  and  the  only  account  given  of  that  circumstance  is,  that 
being  prize  goods,  not  allowed  to  be  consumed  in  France,  neutrals  had 
therefore  an  opportunity  of  purchasing  them  cheap.  To  the  fifteenth, 
he  says,  "  There  was  a  charter-party  signed  between  him  and  Pey- 
russet on  one  side,  and  three  French  brokers  on  the  other."  It  is 
certainly  not  uncommon  to  see  charter-parties,  where  the  ship  and 
cargo  appear  to  belong  to  the  same  person  ;  and  for  the  purpose  of 
ascertaining  the  separate  accounts;  but  why  three  French  brokers 
should  intervene,  cannot  be  so  easily  explained.  It  was,  besides,  not 
a  little  extraordinary,  that  these  French  brokers  should  sti- 
pulate •with  him  to  employ  Mr.  Schweighausen,  as  his  con-  [•162  ] 
signee;  and  that  the  master  should  agree  to  accept  him, 
although  he  had  never  before  heard  of  his  name ;  more  especially,  as 
he  was  not  in  the  list  of  Mr.  Abegg's  correspondents,  and  the  master 
had  received  no  instructions  to  that  purpose  from  his  owner. 

It  is  observable  also,  that  the  cargo  was  going  under  three  different 
marks ;  and  the  letter  to  the  consignees  directed  them  to  ship  the  returned 
cargo  under  the  same  marks.  This  is  much  more  consistent  with  the 
supposition  of  three  several  interests,  for  which  the  French  brokers 
acted,  than  with  this  claim  for  it  as  the  entire  property  of  one  man.  Be- 
sides, as  it  has  been  observed,  these  distinctions  could  not  be  meant 
to  serve  as  directions  for  the  insurance,  for  that  appears  to  have  been 
done  for  one  person  only,  as  the  sole  proprietor. 

To  the  twenty-fifth  interrogatory  the  master  says,  "  That  he  wrote 
to  Abegg  from  Nantes,  and  received  three  letters  from  him,  which  he 
burnt  before  his  departure."  That  this  amounts  to  the  same  offence 
as  a  spoliation  of  papers  after  the  commencement  of  the  voyage,  I 
will  not  say.  But  it  is  an  extraordinary  circumstance,  that  having  not 
one  scrap  of  paper  firom  his  owner,  he  should  think  these  of  no  conse- 
quence. It  is  a  conduct  so  unusual,  that  it  leads  strongly  to  a  con- 
viction, that  the  contents  were  such  as  would  not  bear  the  eye  of 
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an  observer.  Upon  the  whole,  these  are  all  circumstances  so  utterly 
inconsistent  with  any  view  of  a  fair  case,  that  I  am  convinced  the 
ship  and  cargo  cannot  be  the  property  of  this   neutral,  claimant. 

Every  part  of  the  evidence  points  strongly  to  French  in- 
[  *  163  ]  terests.     I  shall,  therefore,  *  condemn  the  ship  and  cargo, 

and  direct  the  ship  to  be  restored,  on  salvage,  to  the  former 
British  owner.  • 


The  Vrouw  Hermina,  Jonker,  master. 

January  27,  1799. 

Farther  proof  is  not  granted  in  cases  appearing  incapable  of  fair  explanation. 
A  petition  for  a  rehearing  on  account  of  the  mistake  of  the  agent  was  refused,  the  suggestion 
being  insufficient. 

This  was  a  case  of  a  ship,  formerly  a  Dutch  vessel,  but  asserted  to 
have  been  transferred  to  a  neutral  merchant,  taken  September,  1798, 
on  a  voyage  from  Rotterdam  to  Lisbon. 

Judgment. 

Sir  W.  Scott.  This  is  a  claim  given  for  a  ship  as  the  property  of  a 
person  of  Weender  in  East  Friesland.  It  is  admitted  on  the  part  of  the 
claimant  to  be  a  case  loaded  with  considerable  difficulties;  and  the 
prayer  is  only,  that  an  opportuiiity  may  be  given  for  explaining  them 
by  farther  proof. 

The  question  for  me,  therefore,  to  consider  is,  whether  these  diffi- 
culties are  of  such  a  nature,  as  to  admit  of  a  fair  and  satisfactory  ex- 
planation ?  because,  if  they  are  not,  if  they  are  out  of  the  reach  .of 
any  rational  solution,  farther  proof  would  be  no  benefit  to  the  party 
praying  it.  It  would  be  attended  with  much  delay  and  expense  to 
the  captors,  and  I  should  therefore  think  it  my  duty  to  refuse  it 

The  ship  was  taken  on  the  17th  of  August,  1798.  A  claim  was 
given  for  the  cargo  on  the  4th  of  October ;  but  no  claim  whatever 
was  given  for  the  ship  till  the  8th  of  December ;  not  till  four  months 
after  the  capture.  This  delay  is  more  extraordinary ;  be- 
[  *  164  ]  cause  we  find  *  the  master  is  himself  a  part  owner  of  one 
third  share.  This  is  an  extraordinary  circumstance,  and  not 
like  the  natural  conduct  of  a  person  holding  a  real  interest  The  ves- 
sel was  brought  into  Portsmouth ;  but  it  is  not  till  the  8th  of  Decem- 
ber that  any  claim  is  given ;  and  it  is  then  given  by  Mr.  Fridag,  the 
Prussian  consul,  for  Mr.  Bracktezende,  as  the  sole  proprietor.     That 


HIGH   COURT  OF  ADMIRALTY.  166 

The  Yroaw  Hermina.    1  C.  Rob. 

again  is  an  extraordinary  circumstance ;  because  there  is  no  pretence 
to  say,  that  this  inaccuracy  could  have  proceeded  from  hurry  or  want 
of  time.  It  is  not  till  after  four  months  that  a  claim  is  given ;  and 
then  not,  as  it  ought  undoubtedly  to  have  been,  representing  all  the 
joint  interests,  but  stating  Mr.  Bracktezende  to  be  the  sole  owner. 

The  vessel  is  Dutch  built,  manned  by  a  Dutch  crew,  and  com- 
manded by  a  person  who  was  i>y  birth  a  Dutchman,  and  has  almost 
always  resided  in  Holland ;  although  there  is  one  paper  on  board,  a 
certificate,  which  holds  out  the  master  to  have  been  born  at  Ween- 
der.  On  his  examination,  however,  he  says  he  was  bom  in  Holland; 
and  lived  there  till  within  the  last  eight  years.  The  transaction  is 
entirely  Dutch.  The  course  of  employment  of  this  vessel  is  constantly 
returning  to  Dutch  ports.  She  never  goes  to  Weender  or  Embden ; 
but  is  as  much  a  stranger  to  all  Prussian  ports  as  if  she  had  no  con- 
nection whatever  with  that  country. 

The  papers  purport  a  destination  to  Lisbon ;  but  it  is  admitted  now 
that  she  was  going  really  to  Guernsey ;  and  this  misrepresentation  is 
said  to  have  been  necessary,  in  order  to  obtain  a  clearance  under  the 
practice,   common  to  all  countries,  of  refusing  to  permit 
neutral  vessels  to  clear  out  for  an  enemy's  port    *  This  has  [  *  165  ] 
certainly  appeared  to  be  true  in  many  cases ;  but  that  is 
not  all  in  this  case ;  for  the  master  persisted  in  the  same  account 
-when  he  was  stopped.     He  withheld  the  papers  which  show  his  real 
destination ;  and  it  was  not  till  some  person  came  to  him  from  the 
consignee,  that  he  confessed  the  real  fact     Here  then  was  a  voluntary 
deviation  from  trath ;  and  his  conduct,  in  suppressing  the  trae  fact  till 
it  was  extorted  from  him,  goes  much  beyond  the  temporary  caution 
'which  it  may  be  sometimes  necessary  to  practice,  to  conceal  the  real 
destination  on  clearing  out  from  a  belligerent  country. 

It  is,  besides,  a  strain  of  falsehood  that  rans  through  the  whole  case ; 
for  there  is  not  one  paper  relating  to  the  ship  which  does  not  contain 
some  misrepresentation.  Now  the  court  has  laid  it  down,  that  where 
gross  misconduct  is  proved  against  the  persons  claiming  an  interest 
in  the  property,  farther  proof  shall  not  be  allowed.  The  cases  in 
which  the  court  has  hitherto  applied  this  rule,  have  been  cases  of 
purchase  in  an  enemy's  ports' during  the- war;  and  it  is  attempted  to 
clear  this  case  from  that  imputation,  by  showing  that  the  sale  of  this 
vessel  took  place  eight  years  ago ;  and  that  the  master  did  at  the  time 
migrate  firom  Holland,  and  settle  himself  as  a  resident  person  at 
Weender. 

If  these  facts  were  made  out  to  my  satisfaction,  perhaps  I  should 
not  be  disposed  to  press  the  false  destination  as  a  conclusive  cir- 
cumstance.   But  what  is  the  proof  upon*  which  I  am  to  receive 

10* 
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these  facts  ?  If  this  assertion  was  trae,  it  is  reasonable  to  suppose 
there  would  have  been  some  documents.  The  master 
[  •  166  ]  would  have  known  the  importance  of  proving  the  date  *  of 
his  purchase,  by  a  bill  of  sale,  or  by  a  pass ;  but  the  pass  is 
the  only  paper  which  connects  him  with  the  property  of.  this  vessel, 
and  that  is  dated  October,  1797.  If  it  had  been  a  pass  of  the  last 
year  it  might  have  been  said,  there  were  others  before ;  but  it  is  a 
pass  of  the  year  1797,  and  there  is  not  a  word  importing  it  to  have 
been  a  renewed  pass.  It  is,  beside,  false  on  the  face  of  it ;  for  it  de- 
scribes the  master  as  the  sole  owner,  and  purports  to  have  been  granted 
to  him  ^  sibi  soliy  on  his  appearance  and  personal  oath  ; "  whilst  the 
truth  is,  according  to  the  master's  own  deposition,  "  that  he  was  not 
at  Embden ;  but  the  pass  was  sent  to  him  at  Rotterdam,  by  Mr. 
Bracktezende,  who  obtained  it  on  his  oath."  The  pass,  then,  is 
falsified  in  this  important  point ;  and  therefore  forfeits  all  claim  to 
credit  in  other  particulars.  It  becomes  an  instrument  to  which  the 
court  can  pay  no  attention. 

It  is,  besides,  a  circumstance  which  very  much  confirms  the  suspi- 
cion of  a  later  purchase  of  this  vessel;  that  although  the  master 
speaks  of  former  voyages,  in  general  terms,  when  he  enters  on  a  de- 
tailed account,  there  is  not  a  word  said,  relating  to  her  history,  before 
the  year  1797.  The  pass  is  of  that  date  ;  and  the  history  of  the  ves- 
sel begins  only  from  that  time.  This  is  a  singular  coincidence ;  and 
strongly  convinces  me  that  the  transfer  is  not  to  be  carried  farther 
back. 

With  respect  to  the  master's  change  of  residence,  what  is  there  to 
satisfy  me  that  it  took  place  so  long  as  eight  years  ago  ?  The  only 
paper  on  that  point  is  No.  4,  a  certificate,  stating  "that 
[  •  167  ]  captain  *  H.  Jackson  the  younger,  is  a  resident  burgher  of 
this  place."  It  is  dated  July,  1795,  and  signed  by  Mr.  Brack- 
tezende the  other  claimant,  as  deputy  of  the  county.  It  is  singular 
that  it  should  not  state  more  particularly  when,  and  from  what  place, 
he  removed  thither ;  and  that  when  the  great  point  to  be  established 
was,  the  time  of  his  residence  there,  it  should  be  entirely  silent  on 
that  subject.  The  master's  own  account  states,  "  that  he  removed 
from  Vendam  to  Weender  eight  years  ago ; "  that  he  still  owns  a 
"  house  in  Vendam,  which  he  lets ;  and  has  been  there  occasionally 
since;  sometimes  occupying  apartments  in  his  own  bouse, and  some- 
times on  visits  to  his  friends."  It  is  observable,  however,  that  he 
never  sailed  from  Weender,  or  from  any  other  Prussia^  port.  And  it 
is,  I  think,  a  Uttle  extraordinary  that,  meaning  to  continue  in  the 
Dutch  commerce,  he  should  subject  himself  to  the  inconvenience  of 
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removing  to  a  foreign  port,  from  which  he  does  not  pretend  ever  to 
have  navigated. 

Upon  the  whole  of  this  evidence,  then,  I  do  think  there  is  no  de- 
pendence to  be  placed  on  the  master's  account  If  I  look  to  the  pa- 
pers, therQ  is  not  one  that  is  not  liable  to  great  objections. 

The  pass  is  defective,  as  to  time ;  and  false,  in  representing  the 
master  to  have  been  born  at  Weender.  The  Erabden  pass  is  contra- 
dicted, as  to  the  master's  personal  appearance,  and  his  sole  interest. 
Under  these  circamstances,  I  think  no  explanation  which  could  be  given, 
would  satisfy  me ;  and  combining  this  with  other  considerations,  that 
it  is  a  Dutch  ship,  manned  by  a  Dutch  crew,  and  occupied  in  n 
Dutch  commerce,  I  think  myself  warranted  to  condemn  [  *  168  ] 
this  vessel  as  Dutch  property. 

Cargo  reserved. 

February  7.  Mr.  Fridag  finding  that  he  had  made  a  mistake  in 
claiming  the  vessel  as  the  sole  property  of  Bracktezende,  when  his  in- 
structions represented  it  as  belonging  two  thirds  to  Bracktezende,  and 
the  other  third  to  the  master,  petitioned  the  court  to  rehear  this 
case. 

For  the  captors  it  was  contended,  that  it  was  not  in  the  power  of 
the  court  to  grant  this  request ;  that  the  sentence  having  been  pro- 
nounced and  registered,  could  not  now  be  revoked  but  by  consent 

Court.  This  is  an  application  to  the  court,  on  behalf  of  Mr.  Fri- 
dag, to  rescind  the  conclusion  of  a  cause,  and  rehear  it,  on  another 
statement  of  the  claims ;  and  the  suggestion  is,  that  Mr.  Fridag,  as 
agent,  had  made  a  mistake  in  claiming  for  one  proprietor  only,  when 
the  papers  and  his  instructions  represented  the  ship  to  be  the  joint 
property  of  Mr.  Bracktezende  and  the  master. 

I  will  not  go  so  far  as  to  lay  it  down  universally,  that  it  is  not  in  the 
power  of  the  court  to  reconsider  its  decrees  on  very  particular  occasions ; 
because  I  do  not  think  it  is  necessary  to  discuss  that  point  at  present^ 
I  consider  the  application  to  proceed  from  the  feelings  of  an  honorable 
mind,  anxious  to  acknowledge  and  rectify  its  mistakes ;  and  in  that 
point  of  view  it  is  highly  creditable  to  Mr.  Fridag ;  but  I  think  it  can 
have  no  legal  effect     As  a  precedent  it  would  be  a  practice 
highly  dangerous ;  and  the  liberty  of  reviewing  *it3  decrees  [  *  169  ] 
if  it  exists,  which  I  do  not  affirm,  is  a  liberty  which  the 
court  would  exercise  with  very  great  caution ;  because,  I  foresee,  that 
were  applications  of  this  sort  to  be  easily  admitted,  they  would  be 

^  [See  The  Monarch,  1  W.  Bob.  21 ;  The  Herstelder,  1  C.  Rob.  119  o.] 
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very  frequently  made  on  reasons  much  less  sincere  than  those  which 
are  now  offered  to  the  court. 

In  this  petition  a  reason  is  assigned  for  the  lateness  of  the  claim: 
"  That  Mr.  Fridag  had  some  scruples  about  the  credit  of  his  employer, 
as  he  had  been  obliged  to  have  recourse  to  law  to  enforce  a  just  de- 
mand against  him."  With  this  I  have  nothing  to  do;  but  with 
respect  to  the  lateness  of  the  claim,  I  will  say,  that  was  only  spinis  e 
phtribus  una — it  was  but  one  circumstance  out  of  many  with  which 
the  case  was  oppressed. 

Another  circumstance  which  Mr.  Fridag  wishes  to  explain  is,  his 
misstatement  of  the  claim.  He  claimed  the  ship  for  Mr.  Bracktezende 
only,  instead  of  claiming  it  as  the  joint  property  of  Mr.  Bracktezende 
and  the  master,  "  as  he  should  have  done,  if  he  had  had  recourse  to 
his  papers." 

I  protest  I  think  the  case  had  as  good  a  chance  on  a  claim  given  at 
random,  as  if  it  had  been  made  on  these  papers ;  for  it  must  be  ex- 
tremely difficult  to  construct  any  claim  upon  them ;  no  two  agree. 
In  one,  the  ship  is  represented  as  the  property  of  the  master ;  and 
that  document  purports  to  have  been  granted  on  the  master's  oath ; 
but  the  master  denies  that  he  ever  made  such  an  oath.  In  his  depo- 
sitions he  describes  Mr.  Bracktezende  to  be  the  sole  proprietor ;  and 
now  Mr.  Bracktezende  states  himself  to  be  owner  of  two 
[  •170]  thirds  only;  so  that  I  cannot  think  •but  that  the  accident 
which  has  given  Mr.  Fridag  so  much  concern,  might  have 
been  fully  as  beneficial  to  the  claimant  as  if  the  papers  had  been  scru- 
tinized with  the  greatest  accuracy.  There  must  have  been  great  dis- 
cordance under  any  arrangement  The  cause  has  not,  in  my  opinion, 
sustained  any  injury.  "Without  discussing  the  power  of  reviewing  a 
sentence,  I  think  the  reasons  given  do  not  sufficiently  sustain  the  ap- 
plication, and  therefore  I  reject  it. 


The  Neptunus,  Kuyp,  master. 

January  28,  1799. 

A  blockade  de  facto  expires  defaeto ;  bat  a  blockade  by  notification  is  primA  fack  presumed 
to  continae  till  the  notification  is  revoked ;  this  presumption  throws  the  onm  prdbandi  on 
the  claimant. 

This  was  a  case  of  a  ship  taken,  coming  out  of  the  Texel,  Septem- 
ber 7th,  1798, 
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Judgment. 

Sir  W.  Scott.     This  case  comes  on  now,  upon  the  ship  only. 

In  the  affidavit  annexed  to  the  claim,  it  is  said,  there  is  an  authori- 
ty given  to  claim  the  cargo,  and  that  there  are  some  facts  which  may 
take  that  part  of  the  case  out  of  the  law  which  has  been  laid  down 
respecting  a  breach  of  blockade.  I  shall,  therefore,  reserve  that  till  a 
future  day,  saying  at  present  only,  that  I  shall  expect  the  claim  to  be 
very  special,  and  the  proof  to  be  very  satisfactory  as  to  the  time  when 
the  transaction  took  place. 

There  are  two  questions  respecting  the  ship ;  a  question  of  pro- 
perty, and  a  question  arising  on  a  breach  of  blockade.     As  the  Court 
has  frequently  decided,  that  neutral  vessels  breaking  a  block- 
ade •  are  liable  to  confiscation ;  if  I  am  satisfied,  that  the  [  *  171  ] 
ship  has  been  guilty  of  that  ofience,  it  may  be  unnecessary 
to  enter  into  the  former  question,  or  to  inquire  whether  the  property 
belongs  to  the  claimant,  or  to  those  Dutch  merchants,  Messrs.  De 
Sylva,  who  have,  in  a  letter  found  on  board,  certainly  expressed  them- 
selves very  much  with  the  anxiety  and  the  authority  of  owners. 

The  capture  was  made  on  the  7th  of  September,  oft'  the  Vlie  pas- 
sage, by  two  English  armed  ships,  about  seven  miles  firom  the  Dutch 
coast  The  court  has  before  laid  down  the  rule,^  that  a  blockade  is 
broken  as  much  by  coming  out  with  a  cargo  as  by  going  in ;  and  the 
only  exception  which  the  court  has  noticed  in  laying  down  this  rule, 
is  that  of  a  cargo  shipped  or  delivered  to  the  master,  for  the  use  of  his 
owner,  before  the  commencement  of  the  blockade.^ 

There  are  two  sorts  of  blockade  ;  one  by  the  simple  fact  only,  the 
other  by  a  notification  accompanied  with  the  fact.^  In  the  former 
case,  when  the  fact  ceases,  (otherwise  than  by  accident  or  the  shift- 
ing of  the  wind),  there  is  immediately  an  end  of  the  blockade ;  but 
where  the  fact  is  accompanied  by  a  public  notification  from  the  go- 
vernment of  a  belligerent  country  to  neutral  governments,  I  apprehend, 
primd  facie^  the  blockade  must  be  supposed  to  exist  till  it  has  been 
publicly  repealed.*  It  is  the  duty,  undoubtedly,  of  a  belligerent  coun- 
try, which  has  made  the  notification  of  blockade,  to  notify  in  the  same 
way,  and  immediately,  the  discontinuance  of  it.  To  suffer  the  fact 
to  cease,  and  to  apply  the  notification  again,  at  a  distant  time,  would 
be  a  fraud  on  neutral  nations,  and  a  conduct  which  we  are 
not  to  suppose  any  country  •would  pursue.  I  do  not  say  [*  172] 
that  a  blockade  of  this  sort  may  not  in  any  possible  case  ex- 


i  Tide  supra,  The  Frederick  Molke,  p.  86. 

«  [See  notes  to  The  Vrouw  Jndith,  1  C.  Rob.  152.] 

»  [[bid.]  *  [Ibid.] 
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pire  de  faciOs  but  I  say,  such  a  conduct  is  not  hastily  to  be  presumed 
against  any  nation.  And,  therefore,  till  such  a  case  is  clearly  made 
out,  I  shall  hold,  that  a  blockade  by  notification  is,  primd  facie^  to  be 
presumed  to  continue  till  the  notification  is  revoked. 

The  notification  of  the  blockade  of  this  port  was  made  on  the 
11th  of  June,  1798.  The  ship  was  in  the  Texel  at  the  time ;  the 
owner  was  at  Embden,  and  the  blockade  must  have  been  perfectly 
well  known  there  by  the  latter  end  of  the  month. .  Her  duty  was  to 
have  retired.  But  it  is  said,  the  cargo  was  Portuguese  property, 
and  purchased  before  the  notification.  Perhaps  it  might  be  so,  but 
there  could  be  no  obligation  on  this  Prussian  vessel,  to  take  it  away. 
Instead  of  pursuing  the  prudent  conduct  of  withdrawing  just  after 
the  blockade  began,  in  the  months  of  July  and  August,  this  ship  is 
employed  in  taking  a  cargo  on  board. 

That  it  should  be  done  with  an  intention  of  continuing  there  till 
the  blockade  ceased,  is  not  probable.  The  presumption  is,  that  it 
must  have  been  done  with  a  fraudulent  design  of  slipping  out,  if  any 
accident  should  afford  an  opportunity  of  escaping.  In  the  month  of 
September  she  sails,  and  is  immediately  stopped  by  these  two  armed 
vessels.  But  it  is  said,  there  was  no  blockade  de  facto^  and  that  this 
small  number  of  vessels  only,  is  a  proof  that  there  was  no  efficient 
actual  blockade.     I  am  quite  of  a  contrary  opinion,  for  surely  it  is  not 

necessary  that  the  whole  blockading  force  should  lie  in  the 
[  *  173  ]  same  tier;  nor  is  it  material  that  a  vessel  had  escaped  *  the 

rest  These  ships  were  in  the  exterior  line,  as  I  understand 
it ;  and  if  there  had  been  only  these,  I  should  have  held  them  to  be 
quite  sufficient.  It  is  unnecessary  for  me  to  consider,  however, 
whether  the  blockade  was  continued  by  these  ships  or  not,  as  the  pre- 
sumption being  raised  by  the  notification,  it  rests  on  the  other  side  to 
prove  the  contrary. 


The  Exeter,  Whitford,  master. 
(In  the  Instance,  or  Civil  Court  of  Admiralty.) 

*  February  1, 1799. 

On  a  primxtm  decretum^  interest  prayed,  from  the  date  of  the  decree  to  the  obtaining  of  the 
proceeds  of  the  vesseli  was  refhsed. 

This  was  a  case  of  a  ship  hypothecated  at  the  Cape  of  Grood 
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Hope,  in  several  bottomry  bonds,  bearing  date  the  25th  of  November, 
1797. 

The  holder  of  one  of  them  having  instituted  proceedings,  and  ob- 
tained a  primum  decretunij  or  a  decree  of  the  court,  for  putting  him 
into  possession  of  the  ship,  June  22d,  1798 ;  application  was  now 
made  to  the  court,  that  he  might  be  allowed  interest  from  the  date  of 
the  decree. 

For  the  petition,  Swabey  argued.  It  would  be  very  hard  if  this  par- 
ty should  recover  less  on  his  bond  than  the  other  bond-holders ;  and 
merely  because  he  had  used  greater  diligence.  Had  he  delayed  to 
proceed  till  November,  there  could  have  been  no  question  respecting 
the  intermediate  interest  It  is,  therefore,  but  a  just  demand  that  he 
should  receive  it  now,  notwithstanding  the  decree ;  as  it  is  nothing 
more  than  what  might  have  been  effected  if  the  other  par- 
ties had  not  ^dthheld  their  consent,  especially  *  since  it  is  a  [  *  174  ] 
consent  which  the  Registrar  seems  to  have  required  unne- 
cessarily. When  bail  is  tendered,  the  other  parties  may  have  a  right 
undoubtedly  to  notice,  and  may  dissent  if  the  security  is  bad ;  but  it 
does  not  appear  that  their  consent  is  necessary.  The  decree  of  sale, 
and  possession  of  the  proceeds,  are  but  matters  of  form,  and  ordinary 
process,  after  the  issuing  of  the  primum  decreium.  The  suspension 
of  the  sitting  of  the  court  during  the  last  summer  had  prevented  the 
party  from  applying  to  the  court ;  and  therefore  he  ought,  in  equity, 
to  receive  compensation  for  the  delay,  and  be  allowed  interest  equally 
-with  the  other  parties. 

On  the  other  side,  the  King^s  Advocate.  It  does  not  appear  what  in- 
jury can  be  imputed  to  the  other  parties  for  withholding  their  consent, 
if,  as  it  is  contended,  their  consent  was  not  necessary.  The  Registrar 
thought  it  was  necessary,  and  the  act  of  the  parties  has  been  perfect- 
ly neutral ;  they  did  not  take  upon  themselves  either  to  consent,  or  to 
oppose  the  measure.  On  general  principles,  and  in  the  practice  of  all 
courts,  interest  is  not  allowed  to  accrue  after  judgment  Vesey,  jun. 
vol.  ii.  page  ult  If  there  has  been  any  inconvenience  arising  from 
the  regular  manner  of  proceeding,  or  from  accidental  circumstances, 
it  is  that  damnum  sine  injuria^  for  which  the  parties  can  have  no 
redress. 

Court.  Let  me  ascertain  the  correct  practice  of  the  court  This 
primum  decreium^  I  perceive,  gives  not  only  possession  of  the  ship, 
bat  of  the  proceeds  also.     Is  not  that  going  a  step  too  far  ? 

Swabey.    I  fear  that  is  irregular. 
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[ • 175 ]        •  Judgment. 

Sir  W.  Scott.  This  is  an  unfortunate  insolvent  case  in  which 
the  court  would  feel  no  inclination  to  give  to  any  one  claimant  more 
than  he  could  legally  demand. 

It  appears  that  a  primum  decretum  was  obtained  so  long  ago  as 
last  June,  but  in  obtaining  it,  the  party  seems  to  have  gone  farther 
than  the  forms  of  the  court  would  allow.  The  effect  of  that  decree 
should  be  only,  in  the  first  instance,  to  put  the  party  into  tlje  posses- 
sion of  the  thing.  All  further  proceedings  of  sale,  and  power  over 
the  proceeds,  should  be  by  subsequent  application  to  the  court  In 
this  case,  the  ship  was  sold  without  application  to  the  court  When 
the  court  signed  the  decree,  it  could  not  have  been  aware  that  the 
tenor  of  the  decree  was  not  in  the  usual  form,  and  that  it  went  farther 
than  such  a  decree  should  go,  in  concluding  with  a  power  over  the 
ship  and  proceeds. 

I  think  much  of  the  inconvenience  of  the  party  has  arisen  firom  this 
irregularity.  When  application  was  made  to  the  Registrar,  in  Au- 
gust, to  deliver  out  the  proceeds,  he  refused,  rightly,  in  my  opinion,  to 
pay  on  that  instrument,  without  the  consent  of  all  parties. 

Interest  after  judgment  is  not  usually  allowed.  But  if  the  other 
party  occasioned  unnecessary  delay,  I  see  no  reason  why,  in  equity, 
interest  after  judgment  might  not  run.  If  that  had  been  the  case,  I 
should  have  found  no  difficulty ;  as  it  is,  the  opposition  was  perfectly 
justifiable.  It  is  said,  that  an  earlier  application  to  the  court  could 
not  be  made  during  the  latter  part  of  last  summer.  Th^t  was  an 
unfortunate  circumstance,  but  unavoidable.  Upon  the 
[  •  176  ]  •  whole,  I  am  of  opinion,  that  it  is  impossible  to  decree  in- 
terest in  this  case. 

May  4.  On  this  ship  another  application  was  made  to  the  court, 
respecting  the  priority  of  one  of  several  respondentia  bonds  given  at 
a  former  period  of  the  voyage,  at  Bombay,  in  December,  1796.  The 
facts  were :  the  vessel  being  on  a  voyage  from  Bengal  to  London  was 
obliged  to  put  back  to  Bombay  to  repair.  The  master  being  in  want 
of  money,  advertised  in  the  Bombay  Courier  of  the  12th  of  Novem- 
ber, 1796,  for  the  loan  of  certain  sums  of  money ;  not  less  than  5,000, 
nor  more  than  40,000  rupees,  to  run  at  respondentia,  on  the  security 
of  the  ship  and  her  freight  Three  tenders  were  made ;  one  on  the 
part  of  G.  Hall  for  8,000  rupees,  on  the  16th  of  November;  one  on 
the  part  of  Forbes  and  Smith  for  6,000,  at  the  same  time  ;  and  one 
on  the  part  of  Major  Thompson  for  8,000  rupees,  on  the  14th  of 
December. 

The  tenders  were  accepted,  and  the  money  advanced  at  the  same 
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time.      The  bonds  of  Hall  and  of  Thompson  bore  date   the  14tb 
December ;  but  the  bond  of  Forbes  and  Smith  bore  date  the  8th  of 
December,  1796.     The  proceeds  of  the  ship  proving  insufficient  to 
pay  all  demands,  an  application  was  made  on  the  part  of  Mr.  Forbes, 
that  he  might  have  a  preference  in  respect  to  the  priority  of  the  date 
of  his  bond.    The  evidence  arose  from  the  affidavit  of  Captain  Whit- 
ford,  who  produced  the  original  advertisement  in  the  Bombay  Courier 
for  the  tenders,  and  made  oath,  '<  that,  as  he  best  recollects, 
he  received  the  respective  sums  therein  mentioned,  at  *  the  [  *  177  ] 
same  time,  and  the  same  were  all  expended  on  the  same 
aforesaid  refitment 

"  That  he  believes  the  said  tenders  were  respectively  made,  and  the 
said  several  sums  advanced  by  each  of  the  parties,  with  the  know- 
ledge and  privity  of  each  other.  That  he  believes  no  preference,  in 
regard  to  the  repayment  thereof,  was  expected  by  either  of  the  said 
parties ;  and  that  he  never  meant  or  intended  to  give  any  preference 
whatever  to  either  of  them  therein. 

^'  That  he  has  since  understood  that  the  aforesaid  respondentia 
bond,  by  him  so  given  to  Mr.  Forbes  and  company,  was  dated  a  few 
days  prior  to  the  other  respondentia  bonds  given  to  6.  Hall  and  Major 
Thompson.  But  he  can  by  no  means  account  for  the  same,  as  all  the 
said  bonds  ought  to  have  borne  date  on  one  and  the  same  day ;  inas- 
much as  he  verily  believes  they  were  executed  at  the  same  time." 

The  court,  after  the  reading  of  this  evidence  asked,  whether  these 
facts  were  denied ;  it  being  answered,  they  were  not. 

Court.  As  it  appears  the  parties  acted  in  privity  and  concert  with 
each  other ;  as  the  money  was  advanced  on  the  same  general  invita- 
tion, for  the  same  repairs,  in  which  all  were  equally  interested,  and 
on  the  same  terms ;  the  payment  must  be  pro  ratay  without  any  pre- 
ference. 


•  The  San  Bernardo,  Laretta,  master.  [  *  178  ] 

February  1,  1799. 

On  salyage  the  master  and  crew  are  strictly  the  only  salvors. 

The  owners  claim  only  under  the  equitable  consideration  of  the  court  for  the  risk  of  their 

Tcsael,  &c. 
The  court  is  not  disposed  to  allow  their  daim  to  any  great  amount. 

This  was  a  case  of  a  Spanish  ship  retaken  from  French  captors,  in 
distress,  by  an  English  non-commissioned  vessel. 

VOL.  I.  11 


179  CASES    DETERMINED    IN   THE 

The  Mentor.    1  C.  Bob. 

The  property  becoming  a  droit  of  Admiralty,  it  was  referred  to  the 
court  to  fix  the  proportion  of  reward  due  to  the  salvors.  The  value 
of  the  property  saved  was  estimated  at  12,000/. 

The  Mn^s  Advocate  proposed  a  sixth.  The  court  thought  that 
was  too  little  and  decreed  a  third.  Arnold  then  prayed  the  court  to 
distribute  that  sum,  and  to  allot  a  considerable  portion  of  it  to  the 
owners  of  the  British  vessel,  in  consideration  of  the  risk  of  their  ship 
and  cargo,  and  also  of  the  danger  of  forfeiting  the  policies  of  insur* 
ance  by  deviation.  It  being  asked  by  the  court  what  was  the  ordi- 
nary proportion  of  sharing  between  the  owners  of  privateers  and  their 
crews ;  it  was  sedd,  that  the  most  general  division  is,  three  fourths  to 
the  owners,  and  one  fourth  to  the  crew,  although  it  is  sometimes  in 
moieties,  according  to  particular  agreemeht 

Court.  This  is  a  case  of  no  very  great  exertion.  The  principal 
merit  consisted  in  taking  possession,  and  in  guarding  so  many  people. 
The  master  and  crew  are  in  strict  language  the  only  salvors.  The 
owners  have  in  general  no  great  claim  ;  as  to  labor  and  danger  none.^ 
They  come  in  only  under  the  equitable  consideration  of  the  court  for 

damage  or  risk,  which  their  property  might  have  incurred.  In 
[  *  179  ]  general,  I  shall  not  be  disposed  to  admit  the  claim  of  *  owners 

to  any  large  amount.  I  may  consider  their  possible  risk, 
but  I  shall  not  extend  that  too  far.  In  the  present  case,  as  the  parties 
seem  to  have  agreed  upon  the  matter,  I  shall  do  what  I  shall  not  be 
disposed  to  do  in  other  cases.  I  shall  give  2,000^  to  the  owner ;  to 
the  master  1,000/.  and  the  remainder  to  the  crew,  givinj;  the  mate  a 
double  share  with  them. 


The  Mentor,  Cambell,  master. 

Febmaiy  5, 1799. 

The  actual  wrong  doer  is  the  only  person  responsible  in  the  Court  of  Admiralty  for  injuriei 
of  sebure;  a  suit  dismissed  against  the  admiral  of  the  station  being  not  privy  to  the  fact 

This  was  a  case  of  an  American  ship,  destroyed  by  his  Majesty's 
ships  The  Centurion  and  Vulture,  (part  of  Admiral  Digby's  squadrooi) 

>  [The  Haase,  1  C.  Bob.  286.] 
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eniising  off  the  Delaware,  in  the  year  1783,  after  the  ceseation  of  hos- 
tilities, but  before  that  fact  had  ppme  to  the  knowledge  of  either  of 
the  psirties. 

JUDOMBNT. 

Sir  W.  Scott.  In  this  case,  which  comes  befwe  me  for  jadg- 
ment,  the  loss  which  the  claimant  has  sustained  is  extremely  to  be 
lamented.  But  it  has  been  well  observed  by  the  counsel,  that  it  must . 
be  on  legal  grounds  only  that  I  can  give  him  redress ;  and  if  there 
are  legal  grounds  that  impose  upon  the  court  an  incapacity  of  i^ord- 
ing  redress,  I  may  lament  it,  but  I  cannot  give  relief,  upon  me^ 
grounds  of  humanity.  Humanity  is  only  the  second  virtue  of  courts ; 
justice  is  unquestionably  the  first  And  justice  would  be  grossly  vio- 
lated by  providing  a  relief  for  one  innocent  man  at  the  expense  of 
another,  who  is  not  legally  subject  thereto. 

•  The  case,  I  have  said,  is  an  unfortunate  one.     It  is  like-  [  *  180  ] 
wise  a  case  extremely  peculiar  in  its  circumstances ;  and 
the  first  peculiarity  I  shall  notice,  is  the  commencement  of  such  a 
suit  at  the  distance  of  near  seventeen  years  from  the  transaction. 

It  is  not  within  my  recollection,  that  a  case  of  such  antiquity  has 
ever  been  suffered  to  originate  in  the  court  I  do  not  say  that  the 
statute  of  limitations  extends  to  prize  causes ;  it  certainly  does  not 
But  every  man  must  see  that  the  equity  of  the  principle  of  that  statute 
in  some  degree  reaches  the  proceedings  of  this  court ;  and  that  it  is 
extremely  fit  that  there  should  be  some  rule  of  limitation  provided  by 
the  discretion  of  the  court,  attending  only  to  the  nature  and  form  of 
the  process  C9ndncted  here,  by  which  captors  or  other  persons  should 
be  protected  against  antiquated  complaints.^  And  if  there  is  any 
case  of  remote  antiquity,  which  ought  not  to  be  entertained,  undoubt- 
edly, that  would  be  one  in  which  it  clearly  appeared  that  the  party 
complaining  had  been  fully  apprized  of  the  nature  of  his  injury,  and 
of  the  mode  of  redress  which  he  ought  to  have  pursued. 

That  brings  me  to  the  second  peculiarity  in  this  case,  which  is,  that 
there  was  a  suit  in  this  very  court,  upon  this  very  subject,  ten  years 
ago,  not  indeed  against  the  same  party,  but  instituted  by  the  same 
jMurty  who  now  complains,  and  who  was  as  perfectly  in  possession  of 
all  the  facts  of  his  case  at  that  time,  as  he  is  at  this  present  moment 


1  [As  to  die  effect  given  to  lapse  of  time  in  Admiralty  Courts,  in  England,  see  The 
Kebecca,  5  C.  Rob.  102;  The  Susanna,  6  C.  Bob.  48 ;  The  Molly,  1  Dod.  894;  The 
Jonge  Jan,  1  Dod.  453 ;  La  Madonna  &c.,  2  Hagg.  Ad.  R.  289 ;  The  Huldah,  3  C. 
Rob.  235.  In  America,  Brown  v.  Jones,  2  Gall.  481 ;  Willard  v.  Dorr,  8  Mason,  161 ; 
The  Brig  Sarah  Ann,  2  Sumn.  206 ;  The  Maiy,  1  Paine,  180.] 
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The  third  peculiarity,  I  must  notice,  is  an  entire  novelty  in  a  prize 
cause,  namely,  that  it  is  a  proceeding  for  calling  to  adjudication,  not 
the  immediate  alleged  wrong  doer,  but  a  person  who  was 
[  •  181  ]  neither  present  at  *  nor  cognizant  of  the  transaction,  and 
who  is  to  be  affected  in  responsibility  merely  on  this  ground, 
that  the  person  alleged  to  have  done  the  injury  was  acting  under  his 
general  authority ;  for  as  to  particular  orders  applying  to  this  trans- 
action, it  is  not  pretended  that  any  were  given  or  could  be  given. 
He  was  only  the  admiral  on  the  general  station,  and  the  ships  which 
committed  the  alleged  outrage  were  under  his  general  command,  but 
at  a  great  distance  from  him. 

Now,  really  it  appears  to  me,  that  it  is  the  very  first  time  that  the 
attempt  has  been  made  in  a  prize  cause,  to  pass  over  the  person  from 
whom  the  alleged  injury  has  been  received,  and  to  fix  it  on  another 
person,  on  the  ground  of  a  remote  and  consequential  responsibility. 
And  I  call  upon  the  experience  of  persons  attending  in  this  court,  to 
state,  whether  there  is  an  instance  of  that  kind  to  be  found  in  the . 
annals  of  the  court.^ 

The  actual  wrong  doer  is  the  man  to  answer  in  judgment ;  to  him 
responsibility  is  attached  in  this  court  He  inay  have  other  persons 
responsible  over  to  him,  and  that  responsibility  may  be  enforced.  As 
for  instance,  if  a  captain  made  a  wrong  seizure,  under  the  express 
orders  of  an  admiral,  that  admiral  may  be  made  answerable  in  the 
damages  occasioned  to  the  captain  by  that  improper  act.  But  it  is 
the  constant  practice  of  this  court  to  have  the  actual  wrong  doer  the 
party  before  the  court,  and  every  man  must  see  the  propriety  of  that 
practice ;  because  if  the  court  was  once  to  open  the  ,door  to  com- 
plaints founded  on  a  remote  and  consequential  responsibi- 
[  *  182  ]  lity,  where  is  it  'to  stop?  If  a  monition  is  to  go  against 
the  admiral,  for  not  issuing  his  revocatory  orders,  a  moni- 
tion might,  in  like  manner,  go  against  the  Lords  of  the  Admiralty, 
for  a  similar  neglect ;  or  against  the  Secretary  of  State,  for  not  issu* 
ing  similar  directions  to  the  Lords  of  the  Admiralty ;  and  these  persons 
might  be  made  parties  in  a  prize  cause,  and  called  upon  to  proceed 
to  adjudication. 

If  the  legal  responsibility  is  to  be  shifted  from  the  actual  captor,  to 
whom  is  the  claimant  to  look  ?  Where  is  he  to  find  the  responsibility, 
in  the  chain  of  persons,  who  may  be,  some  how  or  other,  involved  in 
the  different  stages  of  the  transaction  ?  Where  is  he  to  find  his  wrong 
doer,  if  you  once  take  off  that  character  from  the  person  who  imme- 
diately commits  the  injury  ?     Where  is  he  to  resort,  if  you  take  from 

»  [See  The  Athol,  1  W.  Rob.  374,  380.] 
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him  that  easy  and  direct  resort  with  which  in  the  present  under- 
standing of  the  IsLW  he  is  provided  ?  I  am  most  clearly,  on  this 
ground,  of  opinion,  that  Admiral  Digby  alone  cannot  be  compelled 
to  proceed  to  adjudication  under  this  monition. 

The  circumstances  of  the  case,  as  far  as  it  is  necessary  to  state 
them,  are  these :  The  ship  being  American  property,  was  on  a  voy- 
age ^m  the  Havana  to  Philadelphia ;  off  the  Delaware  she  was  pur- 
sued by  his  Majesty's  ships  The  Centurion  and  The  Vulture,  then 
cruising  off  that  river,  under  the  command  of  the  admiral  on  that 
station,  Admiral  Digby.  All  parties  were  in  com[dete  ignorance  of 
the  cessation  of  hostilities;  not  only  the  persons  on  board  the  king's 
ships,  but  the  Americans,  as  well  those  on  the  shore,  as  those  on 
board  the  vesseL  In  the  pursuit,  shots  were  fired  on  both 
sides,  and  *it  is  alleged  on  the  part  of  the  British,  that  the  [  *  183  ] 
diip  was  set  on  fire  by  her  own  crew,  who  took  to  the  shore. 

Now,  I  incline  to  assent  to  Dr.  Laurence's  position,  that  if  an  act 
of  mischief  was  done  by  the  king's  officers,  though  through  igno- 
rance, in  a  place  where  no  act  of  hostility  ought  to  have  been  exer- 
oised,  it  does  not  necessarily  follow  that  mere  ignorance  of  that  fact 
would  protect  the  officers  from  civil  responsibility.  If  by  articles,  a 
place  or  district  was  put  under  the  king's  peace,  and  an  act  of  hosti- 
lity was  afterwards  committed  therein,  the  injured  party  might  have 
a  right  to  resort  to  a  court  of  prize,  to  show  that  he  had  been  injured 
by  this  breach  of  the  peace,  and  was  entitled  to  compensation ;  and 
if  the  officer  acted  through  ignorance,  his  own  government  must  pro- 
tect himi  For  it  is  the  duty  of  government,  if  they  put  a  certain 
district  witbi^  the  king's  peace,  to  take  care  that  due  notice  shall  be 
given  to  those  persons  by  whose  conduct  that  peace  is  to  be  main- 
tained ;  and  if  no  such  notice  has  been  given,  nor  due  diligence  used 
to  give  it,  and  a  breach  of  the  peace  is  committed  through  the  igno- 
rance of  those  persons,  they  are  to  be  borne  harmless,  at  the  expense 
of  that  government  whose  duty  it  was  to  have  given  that  notice. 

I  am,  therefore,  inclined  to  think,  that  the  determination  of  the 
judge  in  the  former  case  did  not  turn  upon  the  mere  circumstance  of 
ignorance  on  the  part  of  the  king's  ships,  but  that  looking  at  all  the 
circumstances  under  which  the  event  took  place,  and  considering 
their  just  and  legal  effect,  he  was  of  opinion  upon  the  whole 
result  that  the  protest  on  the  *  part  of  the  captors  was  well  [  *  184  ] 
sustained.  If  that  opinion  of  the  judge  was  erroneous,  an 
appeal  ought  to  have  been  prosecuted.  No  appeal  was  prosecuted, 
though  such  a  purpose  was  formerly  declared,  and  a  protocol  entered, 
but  no  farther  proceedings  were  pursued  thereon. 

Mr.  Wilson  states  in  his  affidavit,  ^  that  distress  of  fortune  pre- 
11* 
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vented  him  from  proceeding  further."  I  have  to  lament  that,  as  well 
as  many  other  circumstances  that  accompany  the  case,  but  courts  of 
justice  must  pursue  the  legal  modes ;  they  cannot  bend  to  the  private 
distresses  of  individuals.  If  an  appeal  is  not  prosecuted,  the  conclu- 
sion of  law  is,  that  the  party  acquiesces  in  the  decision. 

Now,  what  did  the  judge  determine  ?  He  determined  this :  that 
the  act  of  destruction  which  took  place,  took  place  under  such  cir- 
cumstances that  the  captor  was  not  compellable  to  proceed  to  adju- 
dication upon  it  And  shall  I,  at  the  distance  of  ten  years,  after  he 
has  determined  that  the  actual  captors  were  subject  to  no  responsibi- 
lity at  all,  determine  that  Admiral  Digby,  a  person  totally  ignorant  of 
the  whole  transaction,  at  the  distance  of  thirty  leagues  from  the  place 
where  it  passed,  and  utterly  unprovided  with  all  the  means  of  de- 
fence, which  either  a  knowledge  of  the  fact,  or  a  possession  of  evi- 
dence can  supply,  is  liable,  after  a  lapse  of  seventeen  years,  to  be  call- 
ed upon  to  proceed  to  adjudication  ;  or  in  other  words,  to  justify  the 
destruction  of  this  vessel,  or  failing  therein,  to  be  answerable  in  dam- 
^  ages  ?  Surely  such  a  determination  could  be  founded  on 
[  •  185  ]  nothing  but  a  determined  opposition  to  every  principle  *  of 
law  and  justice  by  which  the  proceedings  of  this  court  have 
been  directed,  ever  since  it  bore  the  shape  of  an  established  court  of 
justice. 

Having  said  this,  I  shall  decline  entering  minutely  into  the  circum- 
stances of  the  case,  which  have  been  rather  alluded  to  than  particu- 
larly discussed  by  the  counsel.  I  feel  for  the  misfortunes  of  the 
claimant  He  has  applied  to  this  court,  and  he  was  judicially  in- 
formed ten  years  ago,  that  the  loss  he  has  sustained  was  not  of  that 
nature  which  would  entitle  him  to  support  an  action  for  damages 
against  the  persons  whom  he  considered  as  the  immediate  wrong 
doers ;  still  less  can  he  be  entitled  to  support  it  against  the  person 
who  is  the  object  of  the  present  suit  And  I,  therefore,  with  the  full- 
est conviction  of  mind,  discharge  Admiral  Digby  from  the  eflfect  of 
the  present  monition. 


[•187]  •ORDER    OF    COURT, 

July  3,  1799. 
That  in  all  motions  for  commissions  and  decrees  of  appraisement 

^  The  Editor  has  brought  forward  this  Order  without  regard  to  its  date,  that,  as  a 
matter  of  public  regulation,  it  might  be  inserted  as  early  as  possible.  Vide  infra,  2  C. 
Bob.  45.  . 
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and  sale,  the  time  shall  be  specified  within  which  it  is  prayed  that  the 
commissions  or  decrees  shall  be  made  returnable.  * 

That  the   Commissioners  and  Marshal  make  regular  returns  on ' 
the  days  on  which  their  commissions  or  decrees  are  returnable,  stating 
the  progress  that  has  been  made  in  the  execution  of  the  commissions 
or  decrees ;  and,  if  necessary,  praying  an  enlargement  of  the  time  fw 
completion  of  their  business. 

That  the  Commissioners  and  Marshal  bring  in  the  proceeds 
which  have  been  collected  at  the  same  time  with  their  returns ;  and 
that  if  the  whole  proceeds  have  not  been  collected,  they  retain  only 
such  sums  as  may  be  required  to  answer  accruing  expenses. 

That  on  the  return  of  commissions  or  decrees  the  Commissioners 
or  the  Marshal  bring  in  all  vouchers. 

•  That  no  -cause  shall  be  put  upon  the  list  for   hearing,  [  *  188  J 
where  any  commission  or  decree  of  appraisement  and  sale  is* 
outstanding,  and  the  proceeds  not  brought  into  the  registry,  without 
special  application  to  the  court  to  dispense  with  this  Order  according 
to  the  circumstan6e  of  the  case. 


•  The  Jonge  Maegaretha,  Klausen,  master.        [  *  189  J 

Febraary  5, 1799. 

FroTisions  are  not  contraband  bnt  nnder  particnlar  circumstances.  Tbeir  contraband 
natoie  how  determinable.^  Cheeses  sent  by  a  Papenberg  merchant  fh)m  Anuterdam  to 
Brest  condemned. 

This  was  a  case  of  a  Papenberg  ship,  taken  on  a  voyage  from  Ams- 
terdam to  Brest,  with  a  cargo  of  cheese,  April,  1797. 

For  the  captors,  the  King^s  AdvoccUe  contended  that  the  ship  and 


1  [Ab  to  when  piovisions  will  be  contraband  see  The  Zelden  Rust,  6  C.  Rob.  93 ;  The 
Fran  Margaretha,  6  C.  Rob.  92 ;  The  Ranger,  6  C.  Rob.  125 ;  The  Edward,  4  C.  Rob. 
68 ;  The  Haabet,  2  C.  Rob.  182 ;  The  Commerce,  2  Gall.  264,  and  S.  C.  1  Wheat  882 ; 
MaiflBODaire  v.  Keating,  2  GalL  285;  i  Kent,  187, 188,  189.] 
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eargo,  belonging  to  the  same  person,  were  clearly  confiscable,  as  con- 
cerned in  a  contraband  trade  of  provisions  to  a  port  of  naval  equip- 
ment, and  relied  on  the  case  of  The  Vriendschap,  Jansen,  in  which 
the  ship,  carrying  salted  beef  from  a  French  port  to  Brest,^  was  con- 
demned, although  not  belonging  to  the  owner  of  the  cargo. 

For  the  clsdmant,  Arnold  and  Swabey.    It  is  contended, 
[•190]  that  this  ship  and  cargo,  being  the  property  of  •the  same 

person,  are  both  confiscable,  as  concerned  in  a  contraband 
trade.  But  provisions  are  not  generally  deemed  contraband*  Gro- 
tius  speaks  of  them  as  articles  promiscui  usus^  and  specifies  some  cir- 
cumstances under  which  they  may  become  contraband;  but  those 
circumstances  are  of  a  very  particular  nature,  such  as  the  relief  of  places 
in  distress ;  and  the  general  character  is  left  free  from  exception,  unless 
under  such  particular  situations  and  circumstances. 

Under  the  French  law,  which  is  a  law  of  great  severity,  they  have 
never  been  considered  as  contraband ;  nor  under  the  law  of  England, 
except  in  conjunction  with  other  particular  facts.  The  case  on  which 
the  captors  rely  was  composed  of  such  facts  —  the  papers  were  false 
—  the  voyage  was  from  one  French  port  to  another  ;  and  the  cargo 
consisted  of  articles  in  a  more  prepared  state  —  of  a  quantity  of  salted 
beef.  The  cargo  was  besides  never  claimed,  and  fhe  ship  was  consi- 
dered in  the  adopted  character  of  a  French  victualler,  and  condemned 
as  such.  If  the  case  is  to  be  decided  on  precedents,  the  claimants  are 
entitled  to  argue  that  no  precedents  in  .point  have  been  cited  against 
them ;  but  that  there  are,  on  the  other  side,  a  variety  of  old  cases  in 
which  cheese  has  been  restored  as  not  contraband.  In  1747,  The 
Endraught,  a  Prussian  ship,  from  Amsterdam  to  Bordeaux ;  3d  of 
March,  1747,  The  Juffrow  Magdalena,  a  Prussian  ship  from  Amster- 
dam to  Bordeaux.  In  this  last  case  there  were  n>any  articles  given  up 
as  contraband,  but  beer  and  cheese  were  restored  with  this  dictum, 
«*  that  they  were  articles  of  luxury,  and  not  merely  ship's  provisions." 

In  the  present  case  the  cheese  is  in  no  state  different  from 
[  •  191  ]  what  would  be  useful  for  consumption  on  land,  as  *  well 

as  at  sea.  There  have  been  no  instances  in  which  this 
article  has  been  condemned,  either  in  the  present  or  in  the  last  war ; 
and  therefore  it  is  submitted  these  claimants  are  entitled  to  restitu- 
tion. 

Court.  I  have  many  cases  in  which  cheese  has  been  restored ;  but 
are  there  any  that  apply  to  the  circumstance  of  a  destination  to  ports 

iAdm.July5,179S. 
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of  naval  equipment  ?  I  shall  defer  this  ease,  that  more  precedents 
may  be  examined ;  and  in  the  mean  time  I  diredt  an  inquiry  to  be 
made  as  to  the  particular  nature  and  quality  of  these  cheeses,  by 
some,  officer  of  the  king's  stores. 

On  the  20th  of  March,  the  store-keeper's  certificate  was  produced, 
stating  them  "  to  be  such  cheeses  as  are  used  in  English  ships'  stores, 
when  foreign  cheeses  are  served,  and  such  as  are  used  in  French  ships 
almost  exclusively  of  others." 

Judgment. 

Sir  W.  Scott.  There  is  little  reason  to  doubt  the  property  in  this 
case,  and  therefore  passing  over  the  observations  which  have  been 
made  on  that  part  of  the  subject,  I  shall  confine  myself  to  the  single 
question.  Is  this  a  legal  transaction  in  a  neutral,  being  the  transaction 
of  a  Papenberg  ship  carrying  Dutch  cheeses  from  Amsterdam  to  Brest 
or  Morlaix  (it  is  said)  but  certainly  to  Brest ;  or  as  it  may  be  other- 
wise described,  the  transaction  of  a  neutral  carrying  a  cargo  of  provi- 
sions, not  the  product  and  manufacture  of  his  own  country,  but  of  the 
enemy's  ally  in  the  war  —  of  provisions  which  are  a  capital  ship's 
store  —  and  to  the  great  port  of  naval  equipment  of  the  enemy  ? 

•  If  I  adverted  to  the  state  of  Brest  at  this  time,  it  might  be  { *  192  J 
no  unfair  addition  to  the  terms  of  the  description,  if  I  noticed, 
what  was  notorious  to  all  Europe  at  this  time,  that  there  was  in  that 
port  a  considerable  French  fleet  in  a  state  of  preparation  for  sallying 
forth  on  a  hostile  expedition ;  its  motions  at  that  time  watched  with 
great  anxiety  by  a  British  -fleet  which  lay  off  the  harbor  for  the  pur- 
pose of  defeating  its  designs.  Is  the  carriage  of  such  a  supply,  to 
such  a  place,  and  on  such  an  occasion,  a  traffic  so  purely  neutral,  as 
to  subject  the  neutral  trader  to  no  inconvenience  ? 

If  it  could  be  laid  down  as  a  general  position,  in  the  manner  in  which 
it  has  been  argued,  that  cheese,  being  a  provision,  is  universally  con- 
traband, the  question  would  be  readily  answered ;  but  the  court  lays 
down  no  such  position.  The  catalogue  of  contraband  has  varied 
very  much,^  and  sometimes  in  such  a  manner  as  to  make  it  very  dif- 
ficult to  assign  the  reason  of  the  variations ;  owing  to  particular  cir- 
cumstances, the  history  of  which  has  not  accompanied  the  history  of 
the  decisions.  In  1673,  when  many  unwarrantable  rules  were  laid 
down  by  public  authority  respecting  contraband,  it  was  expressly  as- 
serted by  Sir  R.  Wiseman,  the  then  King's  Advocate,  upon  a  formal 
reference  made  to'him,  that  by  the  practice  of  the  English  Admiralty, 

1  [For  a  note  as  to  the  treaty  stipulations  of  the  United  States  respecting  contraband, 
see  The  Twende  Brodre,  4  C.  Bob.  83.] 
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corn,  wine,  and  oil,  were  liable  to  be  deemed  contraband.  %1  do 
agree,"  says  he,  reprobating  the  regulations  that  had  been  published, 
and  observing  that  rules  are  not  to  be  so  hardly  laid  down  as  to 
press  upon  neutrals,  '<  that  corn,  wine,  and  oil,  will  be  deemed  contra* 

band." 
[  •  193  ]     •  These  articles  of  provisions  then  were  at  that  time  confis* 

cable,  according  to  the  judgment  of  a  person  of  great  know* 
ledge  and  experience  in  the  practice  of  this  court  In  much  later 
times  many  other  sorts  of  provisions  have  been  condemned  as  contra- 
band. In  1747,  in  The  Jonge  Andreas,  butter,  going  to  Rochelle,  was 
condemned ;  how  it  happened  that  cheese  at  the  same  time  was  more 
favorably  considered  according  to  the  casecitedbyDr.  Swabey,  IdonH 
exactly  know ;  the  distinction  appears  nice ;  in  all  probability  the  cheeses 
were  not  of  the  species  which  is  intended  for  ship's  use.  Salted  cod 
and  salmon  were  condemned  in  The  Jonge  Frederick,  going  to  Ro* 
chelle,  in  the  same  year.  In  1748,  in  The  Joannes,  rice  and  salted 
herrings  were  condemned  as  contraband.  These  instances  show  that 
articles  of  human  food  have  been  so  considered,  at  least  where  it  was 
probable  that  they  were  intended  for  naval  or  military  use. 

I  am  aware  of  the  favorable  positions  laid  down  upon  this  matter 
by  Wolfius  and  Vattel,  and  other  writers  of  the  continent,  although 
Vattel  ^  expressly  admits  that  provisions  may,  under  circumstances, 
be  treated  as  contraband.  And  I  take  the  modern  established  rule  to 
be  this,  that  generally  they  are  not  contraband,  but  may  become  so 

under  circumstances  arising  out  of  the  particular  situation  of 
[  •  194  ]  the  war,  or  *  the  condition  of  the  parties  engaged  in  it.     The 

court  must  therefore  look  to  the  circumstances  under  which 
this  supply  was  sent 

Among  the  circumstances  which  tend  to  preserve  provisions  from 
being  liable  to  be  treated  as  contraband,  one  is,  that  they  are  of  the 
growth  of  the  country  which  exports  them.^  In  the  present  case,  they 
are  the  product  of  another  country,  and  that  a  hostile  country ;  and 
the  claimant  has  not  only  gone  out  of  his  way  for  the  supply  of  the 
enemy,  but  he  has  assisted  the  enemy's  ally  in  the  war  by  taking  off 
hb  surplus  commodities. 

Another  cu^cumstance  to  which  some  indulgence,  by  the  practice 


1  Les  cboses  qui  sont  d'tin  usage  particolier  pour  la  guerre,  et  dont  on  emp^he  U 
transport  chez  I'enemi  s'appellent  marchandises  de  contrebande.  Telles  sont  les  armet 
les  munitions  de  guerre,  les  bois,  &  tout  ce  qui  sert  k  la  construction,  &  k  Tarmement 
des  vaisseau^  de  guerre,  les  cbevauz,  &  les  vivres  mimes  en  certaines  occasions,  o6 
I'on  espere  de  r^duire  Tenemi  par  la  £um.    Yattel  book  iii.  ch.  7,  sect  112. 

s  [Note  to  The  Appollo,  4  C.  Rob.  158.] 


HIGH    COURT  OF  ADMIRALTY.  196 


The  Jonge  MargaretbA.    1  C.  Rob. 


of  nations  is  shown,  is,  when  the  articles  are  in  their  native  and  un- 
manufactnred  state.  Thus  iron  is  treated  with  indulgence,  though  an- 
chors and  other  instruments  fabricated  out  of  it  are  directly  contraband. 
Hemp  is  more  favorably  considered  than  cordage ;  and  wheat  is  not 
considered  as  so  noxious  a  commodity  as  any  of  the  final  preparations 
of  it  for  human  use.  In  the  present  case,  the  article  falls  under  this 
unfavorable  consideration,  being  a  manufacture  prepared  for  immedi- 
ate use. 

But  the  most  important  distinction  is,  whether  the  articles  were  in- 
tended for  the  ordinary  use  of  life,  or  even  for  mercantile  ships'  use ; 
or  whether  they  were  going  with  a  highly  probable  destination  to 
military  use  ?     Of  the  matter  of  fact,  on  which  the  distinction  is  to  be 
applied,  the  nature  and  quality  of  the  port  to  which  the  articles  were 
going,  is  not  an  irrational  test ;  if  the  port  is  a  general  commercial 
port,  it  shall  be  understood  that  the  articles  were  going  for 
civil  use,  although  *  occasionally  a  frigate  or  other  ships  of  [  *  195  J 
war,  may  be  constructed  in  that  port     Contra,  if  the  great 
predominant  character  of  a  port  be  that  of  a  port  of  naval  military 
equipment,  it  shall  be  intended  that  the  articles  were  going  for  military 
use,  although  merchant  ships  resort  to  the  same  place,  and  although  it 
is  possible  that  the  articles  might  have  been  applied  to  civil  consump- 
tion ;  for  it  being  impossible  to  ascertain  the  final  use  of  an  article 
ancipUis  tmw,  it  is  not  an  injurious  rule  which  deduces  both  ways  the 
final  use  from  the  immediate  destination ;  and  the  presumption  of 
a   hostile  use,  founded  on  its  destination  to  a  military  port,  is  very 
much  inflamed,  if  at  the  time  when  the  articles  were  going,  a  consi- 
derable armament  was  notoriously  preparing,  to  which  a  supply  of 
those  articles  would  be  eminently  useful 

In  the  case  of  The  Endraught,  cited  for  the  claimant,  the  destination 
was  to  Bordeaux ;  and  though  smaller  vessels  of  war  may  be  occa- 
sionally built  and  fitted  out  there,  it  is  by  no  means  a  port  of  naval 
military  equipment  in  its  principal  occupation,^  in  the  same  manner 
as  Brest  is  universally  known  to  be. 

The  court,  however,  was  unwilling,  in  the  present  case,  to  conclude 
the  claimant  on  the  mere  point  of  destination,  it  being  alleged  that 
the  cheeses  were  not  fit  for  naval  use,  but  were  merely  luxuries  for 
the  use  of  domestic  tables.     It  therefore  permitted  both  par- 
ties •  to  exhibit  affidavits  as  to  their  nature  and  quality.     The  [  *  196  ] 
claimant  has  exhibited  none;  but  here  are  authentic  certifi- 

1  Agreeabty  to  this  distinction  Dutch  cheeses  going  from  Amsterdam  to  Bordeaux, 
on  account  of  a  merchant  of  Altona,  were  restored  on  farther  proof.    The  Welvaarl^ 
\  Kwest,  Aug.  27, 1799. 
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cates  from  persons  of  integrity  and  knowledge,  that  they  are  exactly 
such  cheeses  as  are  used  in  British  ships,  when  foreign  cheeses  are 
used  at  all ;  and  that  they  are  exclusively  used  in  French  ships  of 
war. 

Attending  to  all  these  circumstances,  I  think  myself  warranted  to 
pronounce  these  cheeses  to  be  contraband,  and  condemn  them  as  such. 
As,  however,  the  party  has  acted  without  dissimulation  in  the  case, 
and  may  have  been  misled  by  an  inattention  to  circumstances,  to 
which  in  strictness  he  ought  to  have  adverted,  as  well  as  by  some- 
thing like  an  irregular  indulgence  on  which  he  has  relied ;  I  shall 
content  myself  with  pronouncing  the  cargo  to  be  contraband,  with- 
out enforcing  the  usual  penalty  of  the  confiscation  of  the  ship  be- 
longing to  the  same  proprietor. 


The  Hoop,  Cornells,  master. 

Febraary  13,  1799. 

British  merchants  arc  not  at  liberty  to  trade  with  the  enemy  without  the  king's  license  \^  all 
property  taken  in  snch  a  trade,  is  confiscable  as  prize  to  the  captor. 

This  was  a  case  of  a  claim  of  several  British  merchants  for  goods 

I  [Schooner  Rapid,  1  Gall.  295;  S.  C.  8  Cranch,  155;  The  Joseph,  1  Gall.  545,550, 
551 ;  The  St.  Lawrence,  1  Gall.  470;  S.  C.  9  Cranch,  120;  The  Alexander,  1  GalL 
582 ;  The  Mary,  1  GalL  620 ;  The  Hiram,  8  Cranch,  444 ;  Scholefield  v.  Eichulbui^r, 

7  Peters,  586 ;  I  Kent,  66  to  69 ;  Mitchell  v.  Harmony,  13  How.  115  ;  Potta  v.  Bell, 

8  T.  R.  548,  overruling  1  B.  &  P.  845 ;  Willison  v,  Pattison,  7  Taunt.  489 ;  Ex  parte 
Baglehole,  18  Ves.  528 ;  The  Madonna  delle  Gracie,  4  C.  Rob.  195 ;  The  Nelly,  1  C. 
Rob.  219,  n.;  The  Odin,  1  C.  RoJ).  248;  The  Charlotta,  1  Dod.  887;  The  Jonge 
Pieter,  4  C.  Rob.  88 ;  Carriage  of  passengers  to  enemy's  port  is  illegal ;  The  Rose  in 
Bloom,  1  Dod.  5  7.  As  to  trade  by  a  citizen  resident  in  a  neutral  country,  see  note  to  The 
Neptunus,  6  C.  Rob.  409.  As  to  trade  with  the  enemy  by  allies,  see  note  to  The  Nayade, 
4  C.  Rob.  251.  Trading  under  an  enemy's  license  is  illegal ;  The  Julia,  1  Gall.  595; 
and  S.  C.  8  Cranch,  181 ;  The  Alexander,  1  Gall.  532 ;  and  S.  C.  8  Cranch,  169 ;  The 
Hiram,  1  Wheat  440;  The  Ariadne,  2  Wheat.  148;  The  Aurora,  8  Cranch,  208; 
15  Johns.  352;  18  Johns.  87;  1  Pet.  C.  C.  R.  410;  The  Louisa,  I  Hay  and  Marriott, 
148 ;  Contra,  12  Mass.  176  ;  1  Conn.  571.  As  to  withdrawing  goods  purchased  before 
the  war,  see  Amory  v,  McGregor,  15  Johns.  24 ;  Madonna  delle  Gracie,  4  C.  Rob.  195 ; 
The  Juflrow  Catharina,  5  Rob.  141 ;  The  Rapid,  1  Gall.  804  ;  The  Mary,  1  Gall.  621 ; 
The  St  Lawrence,  9  Cranch,  121;  The  Frances,  8  Cranch,  835;  The  Merrimack, 
8  Cranch,  317.  For  treaty  stipulations  on  this  subject,  see  note  to  The  Juflrow 
Catharina,  5  C.  Rob.  141.] 
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purchased  on  their  aceoant  in  Holland,  and  shipped  on  board  a  neatral 
vessel 

The  affidavit  annexed  to  the  claim  set  forth,  that  Mr.  Malcolm 
of  Glasgow,  and  several  other  merchants  of  North  Britian,  had,  long 
prior  to  hostilities,  been  used  to  trade  extensively  with  Holland,  in 
the  importation  of  various  articles  of  the  produce  of  Holland, 
•which  were  particularly  wanted  for  the  use  of  Glasgow,  [•197] 
and  essentially  necessary  to  the  agriculture  and  manufacture 
of  that  part  of  the  kingdom ;  that,  after  the  irruption  of  the  French 
into  Holland,  they  had  constantly  applied  for,  and  obtained  special 
orders  of  his  majesty  in  council,  permitting  them  to  continue  that 
trade ;  that  after  the  passing  of  the  acts  of  parliament,  35  Geo.  3,  c.  15  ^ 
and  80 ;  36  Geo.  3,  c.  76 ;  37  Geo.  3,  c.  12,  confirming  and  continu- 
ing the  orders  of  council  of  the  16th  and  21st  Januafy,  it  was  appre- 
hended in  that  part  of  Great  Britain,  that  by  these  acts  the  importa- 
tion of  such  goods  was  made  legal.  But  for  the  greater  security,  they 
still  made  application  to  the  commissioners  of  customs  at  Glasgow, 
to  know  what  they  considered  to  be  the  interpretation  of  the  said  acts, 
and  whether  his  majesty's  license  was  still  necessary ;  and  that  in 
answer  to  such  application,  the  merchants  were  informed,  under  the 
opinion  of  the  law  advisers  of  the  said  commissioners,  that  no  such 
orders  of  council  were  necessary,  and  that  all  goo4s  brought 
from  the  United  Provinces,  would  in  future   *  be  entered  [  *  198  ] 
without  them  ;  and  that  in  consequence  of  such  information, 
they  had  caused  the  goods  in  question  to  be  shipped«at  Rotterdam  for 
their  account ;  ostensibly  documented  for  Bergen  to  avoid  the  enemy's 
cruisers. 

JijDOfiffENT. 

Sir  W.  Scott.  This  is  the  case  of  a  ship,  laden  with  flax,  madder, 
geneva,  and  cheese,  and  bound  from  Rotterdam  ostensibly  to  Bergen ; 
but  she  was  in  truth  coming  to  a  British  port,  and  took  a  destination 
to  Bergen  to  deceive  French  cruisers ;  and  as  the  claim  discloses  (of 


^  The  35  Geo.  3,  c.  15,  (16th  March,  1795,)  reciting  and  confirming  the  orders  of 
council  of  the  16th  and  2l8t  of  January,  (which  allowed  goods  coming  to  ports  of  this 
kingdom  durectiy  fitmi  any  port  of  Holland,  and  navigated  in  any  manner,  to  be  landed 
and  secure)!  in  warehouses  for  the  use  of  the  proprietors  till  fiirther  orders,)  enacts, 
that  it  shall  be  lawful  to  import  such  goods  belonging  to  subjects  of  the  United  Pro- 
Tinces,  or  to  any  who  were  subjects  before  the  19th  of  January,  1795,  or  to  any  subject 
of  his  majesty,  to  be  landed  and  secured  in  warehouses  for  the  benefit  of  the  proprietor, 
and  for  the  security  of  the  revenue.  The  subsequent  acts  contain  fiirther  regulations 
iofr  property  coming  fircnn  Holland,  in  the  ambiguous  situation  of  the  two  countries  at 
that  time. 

TOL.  !•  12 
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which  I  see  no  reason  to  doubt  the  truth)  the  goods  were  to  be  im- 
ported on  account  of  Briti^  merchants,  being  most  of  them  articles 
of  considerable  use  in  the  manufactures  and  commerce  of  this  country, 
and  being  brought  under  an  assurance  from  the  commissioners  of  the 
customs  in  Scotland,  that  they  might  be  lawfully  imported  without 
any  license,  by  virtue  of  the  statute  35  Geo.  3,  c.  15  and  80. 

It  is  said  that  these  circumstances  compose  a  case  entitled  to 
great  indulgence ;  and  I  do  not  deny  it  But  if  there  is  a  rule  of  law 
on  the  subject  binding  the  court,  I  must  follow  where  that  rule  leads 
me ;  though  it  leads  to  consequences  which  I  may  privately  regret, 
when  I  look  to  the  particular  intentions  of  the  parties. 

In  my  opinion  there  exists  such  a  general  rule  in  the  maritime  ju- 
risprudence of  this  country,  by  which  all  trading  with  the  public  enemy, 
unless  with  the  permission  of  the  sovereign,  is  interdicted.  It  is  not 
a  principle  peculiar  to  the  maritime  law  of  this  country ;  it  in  laid  down 
by  Bynkershoek  as  an  universal  principle  of  law  —  Ex  naturd 
[  *  199  ]  belli  commercia  inter  *  hosles  cessare  non  est  dubitandum. 
Quamvis  nulla  specialis  sit  commerciorum^prohibitio  ipso  tamen 
jure  belli  commercia  esse  vetita^  ipsce  indictiones  bellorum  satis  declarant^ 
&c.  He  proceeds  to  observe,  that  the  interests  of  trade,  and  the  ne- 
cessity of  obtaining  certain  commodities,  have  sometimes  so  far  over- 
powered this  role,  that  different  s|>ecies  of  traffic  have  been  permitted, 
prout  e  re  sudj  subditorumque  suorum  esse  censent  principes.^  But  it 
is  in  all  cases  the  act  and  permission  of  the  sovereign.  Wherever  that 
is  permitted,  it  is  a  suspension  of  the  state  of  war  quoad  hoc.  It  is,  as  he 
expresses  it,  pro  parte  sic  bellum^pro  parte  pax  inter  subditos  utriusque 
principis.  It  appears  from  these  passages  to  have  been  the  law  of 
Holland ;  Valin,  1.  iii,  tit.  6,  art.  3,  states  it  to  have  been  the  law  of 
France,  whether  the  trade  was  attempted  to  be  carried  on  in  national 
or  in  neutral  vessels.  It  will  appear  from  a  case  which  I  shall  have 
occasion  to  mention  (The  Fortuna,)  to  have  been  the  law  of  Spain ; 
and  it  may,  I  think,  without  rashness  be  affirmed  to  have  been  a 
general  principle  of  law  in  most  of  the  countries  of  Europe. 

By  the  law  and  constitution  of  this  country,  the  sovereign  alone 
has  the  power  of  declaring  war  and  peace.  He  alone  therefore  who 
has  the  power  of  entirely  removing  the  st^te  of  war,  has  the  power 
of  removing  it  in  part,  by  permitting,  where  he  sees  proper,  that  com- 
mercial intercourse  which  is  a  partial  suspension  of  the  war.  There 
may  be  occasions  on  which  such  an  intercourse  may  be  highly  expe- 
dient But  it  is  not  for  individuals  to  determine  on  the 
[  •  200  ]  *  expediency  of  such  occasions  on  their  own  notions  of  com- 

1  Bynk.  Q.  J,  P.,  book  i,  c.  8. 
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merce,  and  of  coipmerce  merely,  and  possibly  on  grounds  of  pri- 
vate advantage  not  very  reconcilable  with  the  general  interest  of 
the  state.  It  is  for  the  state  alone,  on  more  enlarged  views  of  policy, 
and  of  all  circumstances  that  may  be  connected  with  such  an  inter- 
course, to  determine  when  it  shall  be  permitted,  and  under  what  re- 
gulations. In  my  opinion,  no  principle  ought  to  be  held  more  sacred 
than  that  this  intercourse  cannot  subsist  on  any  other  footing  than 
that  of  the  direct  permission  of  the  state.  Who  can  be  insensible  to  the 
consequences  that  might  follow,  if  every  person  in  time  of  war  had 
a  right  to  carry  on  a  commercial  intercourse  with  the  enemy,  and 
under  color  of  that,  had  the  means  of  carrying  on  any  other  species 
of  intercourse  he  might  think  fit  ?  The  inconvenience  to  the  public 
might  be  extreme ;  and  where  is  the  inconvenience  on  the  other  side, 
that  the  merchant  should  be  compelled,  in  such  a  situation  of  the 
two  countfies,  to  carry  on  his  trade  between  them  (if  necessary)  under 
the  eye  and  control  of  the  government,  charged  with  the  care  of  the 
public  safety  ? 

Another  principle  of  law,  of  a  less  politic  nature,  but  equally  gene- 
ral in  its  reception  and  direct  in  its  application,  forbids  this  sort  of 
communication  as  fundamentally  inconsistent  with  the  relation  at  that 
time  existing  between  the  two  countries ;  and  that  is,  the  total  inabi- 
lity to  sustain  any  contract  by  an  appeal  to  the  tribunals  of  the  one 
country,  on  the  part  of  the  subjects  of  the  other.  In  the  law  of 
almost  every  country,  the  character  of  alien  enemy  carries  with  it  a 
disability  to  sue  or  to  sustain  in  the  language  of  the  civilians 
^  a  persona  standi  in  judicio.  The  peculiar  law  of  our  own  [  •201  ] 
country  applies  this  principle  with  great  rigor.  The  same 
principle  is  received  in  our  courts  of  the  law  of  nations;  they  are  so 
far  British  courts,  that  no  man  can  sue  therein  who  is  a  subject  of 
the  enemy,^  unless  under  particular  circumstances  that  pro  hdc  vice 
discharge  him  from  the  character  of  an  enemy ;  such  as  his  coming  un- 
der a^ag  of  truce,  a  cartel,  a  pass,  or  some  other  act  of  public  autho- 
rity that  puts  him  in  the  king's  peace  pro  hdc  vice.  But  otherwise 
he  is  totally  ezlex  ;  even  in  the  case  of  ransoms  which  Were  contracts, 
but  contracts  arising  ex  jure  belli^  and  tolerated  as  such,  the  enemy 
was  not  permitted  to  sue  in  his  own  proper  person  for  the  payment  of 
the  ransom  bill ;  but  the  payment  was  enforced  by  an  action  brought  by 
the  imprisoned  hostage  in  the  courts  of  his  own  country,  for  the  recovery 
of  bis  freedom.  A  state  in  which  contracts  cannot  be  enforced,  cannot 
be  a  state  of  legal  commerce.     If  the  parties  who  are  to  contract  have 

1  [Sec  note  to  The  Pere  Adam,  1  Hay  and  Marriott,  141,  for  cases  enforcing  this 
doctrine.] 
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no  right  to  compel  the  performance  of  the  contract,  nor  even  to  ap- 
pear in  a  court  of  justice  for  that  purpose,  can  there  be  a  stronger 
proof  that  the  law  imposes  a  legal  inability  to  contract  ?  To  such 
transactions  it  gives  no  sanction ;  they  have  no  legal  existence ;  and 
the  whole  of  such  commerce  is  attempted  without  its  protection  and 
against  its  authority.  Bynkershoek  expresses  himself  with  great  force 
upon  this  argument  in  his  first  book,  chapter  7,  where  he  lays  down 
that  the  legality  of  commerce  and  the  mutual  use  of  courts  of  justice 
are  inseparable.  He  says,  that  cases  of  commerce  are  undistinguish- 
able  firom  cases  of  any  other  species  in  this  respect  Si  hosti  semel 
pennittas  actiones  exercere^  dissicile  est  distingusre  ex 
[  *  202  ]  *  qua  causd  oriantur^  nee  potui  animadvertere  iUam  disiinc* 
tionem  tmqtmm  usufuisse  servatam. 

Upon  these  and  similar  grounds  it  has  been  the  established  rule 
of  the  law  of  this  court,  confirmed  by  the  judgment  of  i\M  Supreme 
Court,  that  a  trading  with  the  enemy,  except  under  a  royal  license, 
subjects  the  property  to  confiscation ;  and  the  most  eminent  persons  of 
the-  law  sitting  in  the  supreme  courts  have  uniformly  sustained  such 
judgments. 

In  The  Ringende  Jacob,  1747,  Andreas  Laud,  master,  a  Swede, 
which  went  from  London  to  Bordeaux  in  ballast,  there  took  in  seventy- 
one  tuns  of  wine  for  Mr.  M inet,  Mr.  Challie,  and  Mr.  Fetherstonhagh, 
to  be  delivered  at  Guernsey,  but  with  false  clearances  at  Bordeaux 
to  deceive  the  enemy  —  condemned  by  the  Lords  of  Appeal,  7th  of 
February,  1750,  in  affirmance  of  the  judgment  of  the  Admiralty. 

In  The  Laply  Jane,  a  Hamburgh  ship  laden  at  Malaga  with  moun- 
tain wine  —  cargo  claimed  by  English  merchants,  as  the  produce 
of  goods  sent  to  Spain  before  the  war  —  condemned  13th  April, 
1749;  present,  Lord  President,  Archbishop  of  York,  and  Baron 
Clerke. 

In  The  Deergarden  of  Stockholm.  Woollen  goods  shipped  osten- 
sibly at  Lisbon,  voyage  in  fact  to  the  enemy's  port  at  Bilboa,  but  on 
British  account ;  cargo  condemned  15th  March,  1747. 

In  The  Elizabeth  of  Ostend.  Cargo  the  property  of  British  subjects 
coming  firom  an  enemy's  port  —  condemned  27th  January,  1749 ;  pre- 
sent, Duke  of  Dorset,  Earl  of  Pembroke,  Bight  Hon.  W.  Pitt,  Mr. 
Justice  Dennison,  Mr.  Justice  Clive.  Held,  <<  that  a  British 
[  •  203  ]  subject  cannot  trade  with  the  enemy,  but  that  the  *  only  pun- 
ishment which  the  admiralty  can  inflict  was  confiscation  of 
the  goods." 

In  The  Juffirouw  Louisa  Margaretha,  Lords,  3d  April,  1781,  a  case 
of  a  claim  of  Messrs.  Escott  and  Read  of  London,  for  wines  and  other 
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articles  shipped  on  board  a  Datch  ship,  April  7, 1780,  at  Malaga,  for 
their  account.^ 

The  affidavit  of  the  claim  stated,  that  Mr.  Escott  was  one  of  a 
house  of  trade,  known  by  the  name  of  EJscott  and  Read,  of  London ; 
that  they  had  for  twenty  years  immediately  preceding  hostilities 
between  Great  Britian  and  Spain,  carried  on  considerable  trade 
to  and  from  Malaga,  and  had  an  established  house  of  trade  at  Malaga, 
where  Mr.  Escott  had  resided  about  thirty  years  preceding,  except- 
ing the  last  ten  months,  when  he  had  left  that  place,  and  had  since 
resided  in  England.  It  farther  stated,  that  considerable  quantities  of 
wine  and  other  merchandise,  belonging  to  the  said  house  (deposited 
in  vaults  and  warehouses  set  apart  for  the  same)  had  been  left  set 
Malaga  under  the  care  of  Mr.  Grivegnee,  a  Fleming  by  birth,  brought 
up  in  that  house,  who  was  suffered  to  remain  to  preserve  the  said 
goods  durttig  hostilities,  unless  a  favorable  opportunity  should  offer 
of  sending  them  to  London.  It  stated  the  destination  to  have  been 
to  Ostend,  and  the  property  to  have  been  described  for  neutral  account 
and  risk,  to  avoid  the  enemy's  cruisers ;  and  claimed  the  whole  as  the 
entire  property  of  the  house  of  London,  out  of  which  Mr.  Grivegnee 
was  to  receive  14  per  cent,  but  no  other  emolument  whatever. 

The  judgment  of  the  Court  of  Admiralty  rejecting  the 
claim  of  Mr.  Escott  was  affirmed ;  present,  *  the  Earls  of  Ba-  [  *  204  ] 
tburst,  Sandwich,  Marchmont,  Hillsborough,  Clarendon,  Vis- 
count Stormont,  Lord  Grantham,  Lord  Loughborough,  chief  justice 
of  the  Common  Pleas,  Sir  Richard  Worsley,  Sir  J.  Goodricke,  Sir  J. 
Eardley  Wilmot 

In  The  St.  Louis,  alia  El  AUessandro,  Lords,  July  18th,  1781,  the 
case  of  a  claim  of  Messrs.  Morgan  and  Mather  for  certain  peltries 
shipped  by  them  on  board  a  vessel  of  New  Orleans,  bound  to  Bor- 
deaux, and  consigned  to  merchants  there,  on  the  proper  account  and 
risk  of  the  shippers. 

The  affidavit  stated  the  history  of  Mr.  Morgan  from  the  year  1764, 
when  he  left  England  to  settle  in  West  Florida,  and  his  subsequent 
transactions  from  1774,  on  the  river  Mississippi ;  where,  finding  no 
troops  nor  any  sort  of  protection  granted  by  the  British  government 
to  those  settled  on  the  British  part  of  the  banks  of  that  river,  he  bad 
kept  a  ship  as  a  floating  storehouse,  living  himself  at  New  Orleans  by 
permission  of  the  governor,  under  an  express  condition  that  he  should 
not  land  any  sort  of  goods  in  any  part  of  the  Spanish  dominions.  It 
then  stated,  that  in  1779,  finding  the  American  troops  in  such  force 
all  over  the  river  as  to  prevent  any  English  ship  from  coming  up  the 

1  [Better  reported  in  1  Bob.  and  Pol.  849,  n.] 
12  • 
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river,  and  that  it  was  impossible  to  make  any  remittances  to  England 

but  by  hiring  neutral  vessels,  he  shipped  the  goods  in  question  on 

board  the  St  Louis,  27th  April,  1779,  belonging  to  inhabitants  of 

New  Orleans,  at  that  time  neutral  subjects,  that  being  the  only  vessel  at 

New  Orleans  bound  to  any  port  of  Europe;  that  they  were  consigned 

to  merchants  at  Bordeaux,  to  be  there  sold,  and  the  proceeds  remitted 

to  Mr.  Mather  in  London ;  that  he  was  obliged  to  resort  to 

[  *  205  ]  *  this  mode  of  remittance  that  the  goods  might  not  perish  on 

his  hands. 

Annexed  to  the  affidavit  was  a  certificate  of  Colonel  Dickson,  the 
British  commander  in  those  parts,  certifying  that  Mr.  Morgan,^  a 
British  subject,  had  received  permission  under  the  twelfth  article  of 
the  capitulation  of  Baton  Rouge,  to  convey  himself  and  family  to 
London  under  a  passport  from  the  Spanish  governor. 

The  sentence  of  the  Court  of  Admiralty,  condemning  the 
[  •  205a  ]  ship  and  cargo  as  enemy's  property,  or  otherwise  *  liable  to 
confiscation,  was  affirmed ;  present.  Earl  of  Bathurst,  Earl  of 
Clarendon,  Lord  Loughborough,  chief  justice  of  the  Court  of  Com- 
mon Pleas. 

In  The  Compte  de  Wohronzoff,  Lords,  19th  July,  1781,  a  case  of 
a  claim  of  Mr.  Daly,  Mr.  G.  Byrne,  and  other  Irish  merchants,  for  the 
ship  and  certain  quantities  of  French  wines  shipped  at  Bordeaux, 
May,  1780,  on  their  account,  with  ostensible  papers  for  Russia.  It 
was  stated  in  support  of  their  claim,  that  during  the  whole  of  the 
war  the  commissioners  of  his  majesty's  revenue  and  excise  in  Irelandi 
had  constantly  permitted  trade  to  be  carried  on  from  Bordeaux  to 
Dublin,  in  the  same  manner  as  it  was  before  hostilities  commenced ; 

1  In  The  Victoria,  Lords,  July  20fih,  1781,  the  property  of  the  same  gentleman,  Mr. 
Morgan,  in  the  ship,  purchased  of  a  Spamsh  subject,  2l8t  April,  1779,  and  in  the  cai^ 
shipped  at  New  Orleans,  16th  April,  1779,  and  consigned  to  London,  was  restored. 

The  circumstances  of  that  case  were,  that  Mr.  Morgan  had  shipped  the  goods,  16th 
April,  1 779,  on  board  a  Spanish  ship,  bound  to  a  Spanish  port ;  but  ailerwards  the  desti- 
nation was  altered  for  London.  On  the  20th  the  ship  sailed ;  but  the  master  hearing  in 
the  riyer  that  there  was  a  prospect  of  approaching  hostilities  between  En^and  and 
Spain,  returned,  and  refused  to  proceed,  unless  he  was  indenmified  against  all  loss.  Mr. 
Morgan  then  purchased  the  ship  of  the  master.  She  sailed  for  London,  with  the 
Spanish  master  and  crew,  and  under  Spanish  colors,  and  was  cs^tured  7th  June,  1 779, 
by  a  privateer  commissioned  against  France.  The  order  of  Council  for  reprifials  against 
Spain  issued  18th  June,  1779. 

The  pr(B$erttm  of  the  appeal  stated  the  transfer  of  the  ship  to  have  been  a  fictitioaf 
transfer,  and  that  Mr.  Moi^gan  was  at  the  time  of  the  transfer  a  Spanish  subject,  resid- 
ing and  carrying  on  trade  at  New  Orleans;  that  by  the  proofe,  the  ship  and  cargo  2^ 
peered  to  be  Spamdi  property,  and  as  such,  being  taken  by  a  privateer  having  no  com- 
mission against  Spain,  tiiey  were  to  be  condemned  as  droits  of  admiralty. 

Mr.  Morgan  returned  to  En^and  after  the  capitulation  of  Baton  Booge,  and  arrived 
in  Londoni  29th  July,  1780. 
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and  all  ships  belonging  to  British  owners,  navigated  according  to  law, 
with  cargoes  the  property  of  British  owners,  coming  immediately 
and  openly  from  Bordeaux,  hcul  been  and  still  were  admitted 
*  to  enter  and  invoice  their  cargoes  from  thence ;  and  that  [  *  206  ] 
on  all  cargoes  so  entered  the  regular  duties  had  been  paid. 

An  act  of  parliament  was  recited,  passed  in  Ireland  in  the  19th 
and  20th  of  his  present  majesty,  by  which  it  is  enacted,  that  from  the 
24th  of  June,  1780,  till  the  25th  of  December,  1781,  there  should  be 
paid  an  additional  duty  of  10/.  Is.  per  tun  on  all  French  wines  im- 
ported  into  the  kingdom  of  Ireland  during  the  said  period.  The 
practice  of  admitting  such  cargo  to  an  entry  was  proved  by  an  ex- 
tract from  the  entries  office,  by  which  it  appeared  that  several  cargoes 
of  a  similar  nature  had  been  permitted  to  enter.  And  it  was  con- 
tended, that  the  act  of  the  Irish  legislature  was  decisive,  as  far  as  it 
was  competent  for  them  to  decide,  being  made  long  after  the  com- 
mencement of  hostilities,  as  it  could  not  be  imagined  that  they  would 
be  inattentive  to  public  affairs,  or  propose  to  draw  a  revenue  from  a 
trade  prohibited  and  illegal 

The  judgment  of  the  Court  of  Admiralty,  condemning  the  ship  and 
cargo  as  good  and  lawful  prize,  was  affirmed,  and  the  appellant  was 
condemned  in  the  costs  of  the  appeal ;  present.  Earl  of  Bathurst,  Earl 
of  Hillsborough,  Earl  of  Clarendon,  Lord  Loughborough,  chief  justice 
of  the  Common  Pleas. 

In  The  Expedite  van  Roterdam,  Lords,  18th  July,  1782,  a  case  of 
the  claim  of  Messrs.  Gregory  and  TurnbuU  of  London,  for  a  quantity 
of  wine  and  other  articles  shipped  on  board  a  Dutch  ship,  December 
20th,  1780,  at  Malaga,  for  them,  though  ostensibly  for  the  account 
and  risk  o!*  Mr.  Carl  Thomasze  of  Amsterdam,  their  agent,  Holland 
being  then  at  pe&ce  with  this  country. 

•  The  affidavit  of  the  claimant  recited  an  act,  passed  in  [  *  207  ] 
the  20th  year  of  his  majesty's  reign,  to  permit  goods,  the 
product  or  manufacture  of  certain  places  within  the  Levant  or  Medi- 
terranean seas,  to  be  imported  into  Great  Britain  or  Ireland,  in  Bri- 
tish or  foreign  vessels  from  any  place  whatsoever,  enacting  that,  from 
the  Ist  of  January,  1780,  any  goods  which  had  been  usually  imported 
from  any  port  or  place  in  Europe,  within  the  Straits  of  Gibraltar, 
(with  an  exception  respecting  the  dominions  of  the  Grand  Signior), 
should  and  might,  during  the  continuance  of  the  said  act,  be  imported 
and  brought*by  any  person  or  persons  whatsoever,  into  Great  Britain 
or  Ireland,  in  any  ship  belonging  to  any  state  in  amity  with  his  ma- 
jesty. The  affidavit  stated,  that  the  importation  had  been  in  every 
respect  conformable  to  the  said  act,  and  that  the  said  goods  were 
coming  for  the  sole  account,  risk,  and  benefit  of  their  housci  being 
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described  in  the  bill  of  lading  to  be  at  the  account  and  risk  of  Carl 
Thomasze,  only  to  avoid  the  enemy's  cruisers. 

The  judgment  of  the  Court  of  Admiralty  condemning  these  goods 
was  affirmed ;  present,  Lord  Camben,  Earl  of  Effingham,  and  Lord 
Ashburton. 

In  The  Bella  Goidita,  Lords,  20th  July,  1785,  a  case  of  a  claim  of 
Mr.  Vaughan  and  other  British  merchants,  sending  a  cargo  of  provi- 
sions on  board  a  Venetian  vessel  from  Ireland  to  Grenada,  one  of  the 
islands  then  lately  taken  by  the  French. 

"  The  affidavit  of  claim  set  forth  the  particular  situation  of  that 
and  the  other  islands,  since  they  had  fallen  into  the  possession  of  the 
French ;  that  they  were  not^  considered  by  the  French  government 
as  entirely  French  islands;  that  by  a  certain  ordinance 
[  •  208  ]  *  of  the  French  king,  it  was  ordained  that  the  merchants 
and  inhabitants  of  all  or  most  of  the  conquered  islands 
should,  as  to  their  trade  and  commerce,  be  upon  the  same  terms  and 
footing  as  the  British  merchant-s  and  inhabitants  of  the  island  of 
Dominica;  that  by  the  17th  article  of  the  capitulation  of  the  island 
of  Dominica,  in  1778,  it  was  permitted  to  the  merchants  of  the  said 
island,  until  peace,  to  receive  vessels  (except  English)  to  their  address 
from  all  parts  of  the  world,  without  their  being  confiscated ;  that  be- 
fore Dutch  hostilities  broke  out,  the  trade  between  the  conquered  is- 
lands and  Great  Britain,  had  been  carried  on  through  the  island  of 
St.  Eustatius,  under  the  sanction  of  British  acts  of  parliament,  for 
the  purpose  of  supplying  the  islands  with  provisions  absolutely  neces- 
sary for  their  subsistence  ;  and  of  taking  off  the  produce  in  payment 
to  British  merchants,  as  the  only  means  of  keeping  down  the  inte- 
rests due  to  them  on  mortgage  on  the  plantations. 

"  That  after  the  Dutch  hostilities,  it  became  notorious  to  the  Bri- 
tish government,  that  the  obstruction  of  this  trade  would  be  attended 
with  very  serious  consequences  to  the  British  interests  in  the  said  is- 
lands, and  under  these  considerations  an  act  was  passed  in  the  20th 
Geo.  III.  reciting.  That  during  the  said  hostilities  the  islands  of  Gre- 
nada and  the  Grenadines  had  been  taken  by  the  French  king,  but  it 
was  just  and  expedient  to  give  every  relief  to  the  proprietors  of  estates 
in  the  said  islands ;  and  enacting.  That  no  goods  or  merchandise  of 
the  growth,  produce,  or  manufacture  of  the  said  islands,  on  board 
neutral  vessels,  going  to  neutral  ports,  should  be  liable  to  condemna- 
tion as  prize. 

"  That  under  this  view  of  the  necessitous  situation  of  the 

[  *  209  ]  said  island,  and  of  the  favorable  manner  in  which  *  it  was 

considered  by  the  government  of  this  country,  the  claimants 

chartered  this  ship  to  carry  out  a  cargo  of  provisions  to  Grenada,  and 
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bring  back  in  return  a  cargo  of  the  produce  of  that  island ;  that  there 
was  an  ostensible  destination  to  St  Thomas  merely  for  the  purpose 
of  avoiding  the  enemy's  cruisers. 

"  The  judgment  of  the  Vice  Admiralty  Court  of  Barbadoes,  con- 
demning the  cargo  as  French  property,  was  affirmed,  and  the  appel- 
lant  condemned  in  the  costs  of  appeal ;  present,  Lord  Camden,  presi- 
dent of  the  council,  Earl  of  Effingham,  Marquis  of  Caermarthen, 
Viscount  Howe,  and  Lord  Sydney."  ^ 

>  The  printed  papers  of  appeal  contain  the  following  strong  representation  of  the 
hardship  of  the  rule,  as  applied  to  the  circumstances  of  this  case : 

*'  The  appellants  and  intervener  in  support  of  their  case,  beg  leave  to  observe,  that 
as  the  &cts  stand  now  disclosed  to  your  lordships,  the  single  question  arises,  whether  it 
was  80  unlawful  for  a  British  subject  to  send  supplies  to  the  British  plantations  in  the 
Grenada  islands,  whilst  under  the  misfortune  of  a  temporary  subjection  to  the  French, 
as  that  a  confiscation  of  the  supplies  so  sent  should  be  the  just  and  legal  consequences 
of  his  misconduct  ?  and  they.htmibly  presume,  that  this  question  cannot  possibly  be 
answered  in  the  affirmative  by  those  who  consider  the  &vorable  principles  of  the  vari- 
ous acts  of  parliament,  relating  to  the  British  captured  islands,  the  attentions  of  his 
majesty's  ministers  to  the  relief  of  the  proprietors,  and  the  peculiar  exigence  of  public 
affairs,  which  called  both  upon  the  legislature,  and  the  executive  government,  to  an- 
thorize  special  provisions  for  oases,  which  happily  have  had  but  few  precedents  in  the 
history  of  this  country. 

^  In  the  late  unfortunate  war,  Great  Britain  saw  many  of  its  valuable  West  India 
possessions  &U  into  the  hands  of  the  enemy  from  its  absolute  inability  to  protect  them. 
The  proprietors  being  still  British  in  principle  and  affection,  and  many  of  them  by 
actual  residence,  and  the  hope  being  constantly  entertained,  as  well  by  the  public  as 
by  individuals,  that  these  islands  would  soon  revert  to  the  dominion  d  their  natural 
sovereign,  the  parliament,  in  the  seversil  cases  of  Nevis,  Montserrat,  St  Christopher's, 
Grenada,  and  the  Grenadines,  expressly  permitted  the  produce  of  those  plantations  to 
be  conveyed  to  Europe,  free  from  British  capture,  under  limitations  intended  merely  to 
prevent  the  abuse  of  this  permission  by  the  clandestine  extension  of  it  to  the  produce 
of  foreign  colonies.  In  this  provision  the  principle  appears  to  be  clearly  recognized 
and  established,  that  these  islands,  though  captured,  were  not  to  be  considered  as 
French ;  for  upon  what  other  principle  could  British  protection  have  been  imparted  to 
them  ?  and  if  the  British  legblature  did  thus  solemnly  declare  its  intention  to  protect 
and  encoarage  the  produce  of  those  plantations  during  the  remainder  of  the  war,  upon 
what  grounds  of  legal  or  political  analogy  can  it  be  contended  that  it  was  criminal  to 
transmit  those  supplies,  without  which  those  plantations  could  not  possibly  be  continued 
in  a  state  of  culture  ?  Does  not  the  expressed  permission  of  exportation  involve  a 
permission  of  all  that  species  of  necessary  importation,  without  which  the  pretended 
permission  of  the  other  is  merely  nugatory  and  insulting  ? 

''  The  conduct  of  his  majesty's  executive  government  was  no  less  favorable  to  the 
interests  of  the  unfortunate  British  proprietors.  Various  applications  to  his  majesty's 
ministers  on  the  behalf  of  these  proprietors  were  always  readily  entertained  and  atten- 
tively considered;  and  the  appellants  and  intervener  deem  much  too  highly  of  the  wis- 
dom and  integrity  of  his  majesty's  servants  to  suppose,  that  whilst  they  were  listening 
to  every  proposal  for  the  reUef  of  those  islands,  they  were'  at  that  moment  conscious  to 
tfaeiQselves  that  in  truth  they  were  only  consulting  for  the  better  security  of  the  pro- 
perty of  the  French. 
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[  •  210  ]      •  In  The  Eenigheid,  Lords,  2Ut  March,  1795,  a  case  of  a 

claim  of  Mr.  Hankey  of  London  and  of  Mr.  Alphen  of  Rot* 

terdam,  for  a  quantity  of  corn  shipped  on  board  a  Lubeck  ship,  in 

December,  1792,  from  Rotterdam  to  Nantes. 
[  •  211  ]  'It  appeared  from  the  evidence,  that  the  ship  was  charter- 
ed for  this  voyage  on  the  6th  of  December,  1792,  and  that 
the  cargo  was  actually  laden  in  the  same  month,  but  by  various  acci- 
dental delays,  the  ship  was  prevented  from  putting  to  sea  till  the  9th 
of  February.  Hostilities  were  declared  by  the  ruling  powers  of  France 
against  England  and  Holland,  on  the  1st  of  February,  1793. 

It  was  contended  for  the  captors,  that  hostilities  having  been  de- 
clared by  the  ruling  powers  of  France  against  England  and  Holland, 
on  the  Ist  of  February,  1793,  no  cargo  could  lawfully  be  sent  from 
Holland  for  France,  on  account  of  British  and  Dutch  subjects,  on  the 
9th  of  the  same  month ;   subsequent  to  which,  this  ship,  with  the 
cargo  of  wheat  in  question  on  board,  set  sail  from  Helvoetsluys  for 
Nantes ;  and  having  been  captured  in  such  voyage  on  the 
[  *  212  ]  26th  of  *  that  month,  the  cargo  was  rightly,  justly,  and  law- 
fully condemned  as  prize  to  the  British  captors. 

The  sentence  of  the  Court  of  Admiralty,  condemning  the  whole 
cargo,  was  affirmed  ;  ^  present.  Earl  of  Mansfield,  president  of  the 
council.  Lord  Auckland,  Sir  Richard  Pepper  Arden,  Master  of  the 
Rolls,  Sir  J.  Eyre,  chief  justice  of  the  Common  Pleas,  Sir  W. 
Wynne,  Charles  Greville,  Esq. 

In  The  Fortuna,  Kock,  Lords,  27th  June,  1795,  a  case  of  a  claim 
of  Messrs.  Tupper  and  Drake,  British  merchants,  carrying  on  trade* 
at  Barcelona,  for  a  quantity  of  wines  shipped  on  board  a  Swedish 
vessel  at  Barcelona,  January,  1793,  and  destined  to  Calais. 

It  appeared  in  evidence,  that  the  ship  was  chartered  for  this  voy- 
age, on  the  11th  of  January,  1793,  that  she  sailed  to  Tarragona  and 
Saloe,  (in  which  latter  port  she  arrived  on  the  15th  of  February,)  and 
completed  her  cargo,  and  sailed  on  her  voyage  to  Calais  on  the  2l8t 

"  Upon  the  e;ctreme  exigence  of  public  affairs  at  that  period,  the  appellants  and  in- 
tervener forbear  to  enlarge.  It  remains  for  your  lordships  to  decide,  whether  these 
could  possibly  be  the  intentions  of  .the  British  .government,  namely :  That  those  islands 
should  be  condemned  to  absolute  sterility  by  a  refusal  of  such  necessary  supplies  as  the 
French,  from  a  partiality  for  their  own  islands,  found  it  convenient  to  withhold  from 
them ;  that  the  only  practicable  mode  for  the  immediate  collection  of  British  debts, 
secured  upon  those  plantations  to  an  enormous  amount,  should  be  prohibited  and  pun- 
ished ;  and  that  Great  Britain,  instead  of  receiving  many  important  articles  of  con- 
sumption and  commerce  from  its  ancient  markets,  which  it  still  continued  to  consider 
as  its  own,  should  lie  at  the  mercy  of  the  ancient  markets  of  the  enemy  upon  such 
terms  as  a  successful  monopoly  would  prescribe." 
1  [The  Nayade,  4  C.  Bob,  251.] 


HIGH    COURT  OF  ADMIRALTY.  213 

The  Hoop.    1  C.  Bob. 

of  March.  The  ship  was  taken  on  the  8th  of  April,  by  a  Spanish 
frigate,  and  released  under  this  sentence  of  the  Spanish  Court  of  Ad- 
miralty, in  these  terms:  "  That  considering  the  vessel  is  under  neutral 
colors  ;  that  the  cargo  does  not  consist  of  contraband  goods ;  that  the 
concerned  do  hot  appear  other  than  merchants  resident  in  Spain; 
that  the  war  was  not  declared  against  France,  neither  when  she  was 
laden  or  when  she  was  detained,  because  it  was  on 'the  20th  of  March, 
and  the  last  bill  of  lading  appears  dated  at  Saloe,  on  the  15th  of  the 
said  month,  from  whence  she  sailed  on  the  21st,  they  ought  and  did 
command  the  said  brig  to  be  set  at  liberty." 

For  the  captors  it  was  contended,  that  the  ship  was  liable  to  con- 
fiscation, because  she  sailed  from  Spain  for  Calais  many 
months  subsequent  to  the  commencement  *  of  hostilities  by  [  *  213  ] 
the  French  against  this  country  and  against  Spain ;  and 
because  it  was  incumbent  on  the  proprietors  to  have  prevented  the 
sailing  of  this  ship  from  Spain  for  Calais,  or  to  have  shown  that  every 
endeavor  had  been  used  for  that  purpose. 

The  sentence  of  the  High  Court  of  Admiralty,  condemning  the 
cargo,  was  affirmed ;  present,  Earl  of  Mansfield,  Lord  St.  Helens,  Sir 
W.  Wynne,  Sylvester  Douglas,  Esq. 

In  The  Freeden,  Lords,  July  4,  1795,  a  case  of  a  claim  of  Messrs. 
Herries,  Keith,  and  Stembor,  of  Barcelona,  merchants,  for  a  quantity 
of  brandies  shipped  on  board  a  Swedish  ship  at  diflerent  Spanish 
ports,  in  the  months  of  March  and  April,  1793. 

It  appeared  in  evidence,  that  the  firm  consisted  of  Sir  Robert  Her- 
ries and  Charles  Herries,  resident  in  London,  Alexander  Keith,  a  Bri- 
tish subject  resident  at  Barcelona,  George  Keith,  a  British  subject  re- 
•sident  at  Ostend,  and  Frederick  Stembor,  a  Dutch  subject  resident  at 
Barcelona.  The  vessel  was  chartered  on  the  7th  of  March,  for  Ostend. 
On  the  14th  of  March  she  sailed  from  Barcelona  to  Terrendembarra, 
and  from  thence  on  the  23d  of  March,  for  Terragona,  where  the 
cargo  in  question  was  completed ;  she  sailed  from  thence  on  the  3d 
of  April,  and  put  into  Malaga  on  the  6th  of  May ;  and  proceeding 
on  her  voyage,  was  taken  on  the  2d  of  June  by  a  French  privateer, 
and  retaken  on  the  23d  by  the  respondents. 

On  the  former  hearing,  leave  was  given  to  Sir  Robert  Herries,  resi- 
dent in  London,  to  give  proof  that  on  the  breaking  out  of  hostilities 
they  had  taken  means  to  prevent  their  being  implicated  in 
the  consequences  *  of  an  illicit  commerce.     A  letter  was  ac-  [  *  214  ] 
cordingly  brought  in,  written  on  the  12th  of  February,  1793, 
in  which  was  this  passage  :  "  We  have  learnt  with  certainty  the  de- 
claration of  war  in  France  against  this  country  and  Holland,  as  well 
as  the  actual  commencement  of  hostilities  by  the  capture  of  several 
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of  our  trading  vessels ;  in  consequence  of  which  letters  of  marque 
and  general  reprisals  are  granted  here,  against  all  ships  and  goods  be- 
longing to  France,  or  to  any  persons,  being  subjects  of  France,  or  in- 
habiting within  any  of  the  territories  of  France." 

The  judgment  of  the  High  Court  of  Admiralty,  condemning  the 
cargo,  was  aflSrmed ;  present.  Earl  of  Mansfield,  lord  president  of 
the  council,  Sir  Richard  Pepper  Arden,  Sir  W.  Wynne,  Sylvester 
Douglas,  and  Charles  Greville,  Esqrs. 

In  The  William,  Lords,  December  19th,  1796,  a  case  of  a  daim  of 
Messrs.  Munro,  Macfarlane,  &  Co.  of  Grenada,  for  a  quantity  of 
sugars  shipped  on  their  account  at  Guadaloupe,  in  June,  1793. 

It  appeared  from  the  claimant's  affidavit,  that  for  some  years  prior 
to  the  war,  a  trade  had  been  carried  on  by  the  merchants  of  the  Bri- 
tish inlands,  supplying  the  French  islands  with  slaves,  on  credit,  to  re- 
ceive payment  in  sugars  of  the  ensuing  year.  That  there  was,  on 
that  account,  always  a  considerable  debt  due  to  them  from  the  French 
merchants.  That  the  sugar  in  question  had  actually  been  received 
at  Guadaloupe  by  the  agent  of  the  claimants,  for  slaves  sold  on  their 
account  prior  to  the  war. 

The  judgment  of  the  Vice  Admiralty  Court  of  St.  Chris- 
[  •  215  ]  topher,  condemning  the  ship  and  cargo,  was  *  affirmed ;  ^  pre- 

'  In  this  case,  the  extreme  hardship  of  the  rule  contended  for,  was  strongly  m^ged 
by  Dr.  NichoU,  now  Song's  Adyocate,  and  Mr.  Stephen,  as  applied  to  the  situation  of 
the  present  claimants.  It  was  argued,  that  there  were  no  other  means  <^  obtaining 
a  remittance,  as  payment  by  produce  was  the  usual  mode  of  dealing  as  well  in  the 
English  as  the  French  islands ;  that  they  were  too  remote  from  the  seat  of  government 
to  obtain  a  license  from  England  in  time,  and  that  there  was  no  authority  in  the  West 
Indies  competent  to  dispense  with  the  rule  contended  for ;  that  to  deny  the  claimant,* 
this  mode  of  getting  off  their  effects,  was  to  maintain  that  they  were  absolutely  bound 
without  any  alternative,  to  leave  them  in  the  hands  of  the  enemy ;  that  this  distinction 
arose  between  the  present  case  and  former  precedents ;  that  there  was  in  this  case  no 
accommodation  to  the  enemy,  but  rather  an  impoverishment,  in  taking  out  of  their 
reach  valuable  articles  for  which  no  &rther  compensation  was  to  be  made ;  that  it  di^ 
ferod,  therefore,  from  cases  of  exporting  to  the  enemy's  countiy,  or  of  importing  from 
thence  for  reciprocal  profit ;  that  the  commercial  treaty  between  'Great  Britain  and 
France,  allowed  a  month  aflter  the  breaking  out  of  hostilities  for  the  removal  of  pro- 
perty from  the  enemy's  country ;  that  the  present  shipment  was  within  tiiat  period  after 
the  time  when  notice  of  the  war  first  arrived  in  those  parts;  and  that  if  British  subjecti 
were  not  permitted  by  their  own  government  to  avail  themselves  of  the  favorable  sti- 
pulation of  the  treaty,  it  became  a  snare  rather  than  a  protection  to  those,  who  were 
induced  to  engage  in  trade  on  the  faith  of  it 

For  the  captors.  All  question  respecting  the  property  which  had  been  contested  in 
the  court  below,  was  given  up  by  the  then  King's  Advocate,  Sir  W.  Scott;  and  tbe 
case  was  expressly  placed  on  Uie  ground,  that  the  claimants  being  British  or  Dntck 
subjects,  were  taken  in  the  act  of  trading  with  the  enemy  contrary  to  their  allegiance. 
The  case  of  The  Lady  Jane,  in  1749,  in  which  the  produce  of  goods  sold  in  the 
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sent,  EarJ  of  Mansfield,  {»resident  of  the  council,  Lord  St  Helens, 
Sir  Richard  Pepper  Arden,  Master  of  the  Rolls,  and  Sir  W.  Wynne. 
I  omit  many  other  cases  of  the  last  and  the  present  war,  merely  on 
this  ground,  that  the  rule  is  so  firmly  established,  that  no  one  case 
exists  which  has  been  permitted  to  contravene  it  For  I  take  upon 
me  to  aver,  that  all  cases  of  this  kind  which  have  come 
•  before  that  tribunal  have  received  an  uniform  determination.  [  *  216  ] 
The  cases  which  I  have  produced  prove  that  the  rule  has 
been  rigidly  enforced.  Where  acts  of  parliament  have  on  different 
occasions  been  made  to  relax  the  navigation  law  and  other  revenue 
acts ;  where  the  government  has  authorized,  under  the  sanction  of 
an  act  of  parliament,  a  homeward  trade  from  the  enemy's  posses- 
sions, but  has  not  specifically  protected  an  outward  trade  to  the  same, 
though  intimately  connected  with  that  homeward  trade,  and  almost 
necesscury  to  its  existence ;  that  it  has  been  enforced,  where  strong 
claim  not  merely  of  convenience,  but  almost  of  necessity,  excused 
it  on  behalf  of  the  individual ;  that  it  has  been  enforced  where  car- 
goes have  been  laden  before  the  war,  but  where  the  parties  have  not 
used  all  possible  diligence  to  countermand  the  voyage  after 
ttie  first  notice  of  hostilities ;  *  and  that  it  has  been  enforced  [  *  217  ] 
not  only  against  the  subjects  of  the  crown,  but  likewise 
against  those  of  its  allies  in  the  war,  upon  the  supposition  that  the 
rule  was  founded  on  a  strong  and  universal  principle,  which  allied 
states  in  war  had  a  right  to  notice  and  apply,  mutually,  to  each 
other's  subjects.  Indeed  it  is  the  less  necessary  to  produce  these 
ca^es,  because  it  is  expressly  laid  down  by  Lord  Mansfield,  as  I  un- 
derstand him,  that  such  is  the  maritime  law  of  England ;  ^  and  he 
*who  for  so  long  a  time  assisted  at  the  decisions  of  that  court,  and  at 
that  period,  could  hardly  have  been  ignorant  of  the  rule  of  decision 
on  this  important  subject;  though  none  of  the  instances  which  I 
happen  to  possess,  prove  him  to  have  been  personally  present  at  those 
particular  judgments.  What  is  meant  by  the  addition  "  but  this  does 
not  extend  to  a  neutral  vessel,"  it  is  extremely  diflacult  to  conjecture, 


enemy's  coantiy  before  the  truce,  and  that  of  The  Juffrouw  Margaretha,  where  wines 
left  in  store,  and  afterwards  shipped  in  specie,  were  condemned,  were  relied  on.  It 
was  expressly  contended,  that  there  was  no  difference  between  going  to  or  coming  from 
the  enemy's  ports,  as  they  were  equally  acts  of  commercial  intercourse  with  the  enemy, 
which  by  the  law  of  war  was  universally  prohibited ;  that  the  power  of  the  crown  to 
diiqiense  with  this  rule,  in  particular  cases,  was  a  sufficient  answer  to  every  objection, 
€m  the  ground  of  hardship ;  and  that  the  allowing  of  a  commerce  with  the  enemy,  even 
for  the  ^>eciou8  purpose  of  withdrawing  property  without  such  previous  license,  would 
be  opening  a  wide  door  for  treasonable  communications  with  the  enemy. 
1  Gist  V.  Mason,  1  T.  B.  85. 
VOL.  I.  13 
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because  no  man  was  more  perfectly  apprised  that  the  nentral  bottom 
gives,  in  no  case,  any  sort  of  protection  to  a  cargo  that  is  otherwise 
liable  to  confiscation  ;  and,  therefore,  I  cannot  but  conclude,  that  the 
words  of  that  great  person  must  have  been  received  with  some  slight 
degree  of  misapprehension. 

What  the  common  law  of  England  may  be,  it  is  not  necessary, 
nor  perhaps  proper  for  me  to  inquire.     But  it  is  difficult  to  conceive 
that  it  can  by  any  possibility  be  otherwise ;  for  the  rule  in  no  degree 
arises  from  the  transaction  being  upon  the  water,  but  from  principles 
of  public  policy  and  of  public  law,  which  are  just  as  weighty  on  the 
one  element  as  on  the  other,  and  of  which  the  cases  have 
[  •  218  ]  happened  hiore  frequently  upon  *  the  water,  merely  in  con- 
sequence of  the  insular  situation  of  this  country ;  but  when 
an  enemy  existed  in  the  other  pRart  of  the  island,  (the  only  instance  in 
which  it  would  occur  upon  the  land,)  it  appears,  from  the  case  referred 
to  by  that  noble  person,  to  have  been  deemed  equally  criminal  in  the 
jurisprudence  of  this  country. 

The  general  rule  of  law  being  in  my  apprehension  clear,  it  is  only 
to  be  inquired,  whether  there  are  any  distinctions  which  take  this  case 
out  of  the  application  ?  And  I  need  not  add,  that  these  must  be 
legal  distinctions,  and  not  such  as  present  mere  considerations  of  in- 
dulgence and  compassion,  or  mere  considerations  of  the  utility  of  the 
particular  commerce ;  for  to  these  the  court  has  no  power  to  give 
way.  A  reference  has  been  made  to  the  statutes.  It  is  not  argued 
that  the  statutes  will,  in  the  just  apprehension  of  them,  authorize 
such  a  trade,  but  that  they  might  have  led  to  an  innocent  mistake  on 
the  subject  These  statutes,  it  is  admitted,  were  made  to  apply  only 
to  the  property  of  persons  in  Holland,  while  hostilities  were  impend- 
ing. It  was  necessary  that  some  provisions  should  be  made,  for  the 
security  of  the  loyal  Dutchmen  who  might  migrate  to  this  country. 
It  was  found  necessary,  on  this  account,  to  relax  the  navigation  laws; 
and  for  this  purpose  an  order  of  council  first  issued,  which  was  after- 
wards confirmed  by  these  acts,  as  necessary  to  support  the  order  and 
protect  those  who  acted  under  it,  but  merely  with  respect  to  property 
so  circumstanced.  These  were  mere  custom-house  regulations,  and 
nothing  else ;  and  it  is  impossible  to  entertain  a  doubt  respecting  the 

interpretation  of  them. 
[  •  219  ]  •It  appears  that  these  parties  had  before  applied  to  the 
council  for  special  orders,  and  had  always  obtained  them. 
It  is  much  to  be  regretted  that  they  had  not  applied  again  to  the  same 
source  of  information.  Instead  of  doing  so,  they  consulted  the  com- 
missioners of  the  customs,  very  proper  judges  to  ascertain  what  goods 
might  be  imported  under  the  revenue  laws.    But  this  is  a  matter  of 
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general  law,  on  which  they  are  not  the  persons  best  qualified  to  give 
information  or  advice.^  The  intention  of  the  parties  might  be  per- 
fectly innocent,  but  there  is  still  the  fact  against  them  of  that  actual 
contravention  of  the  law,  which  no  innocence  of  intention  can  do 
away.  The  same  pleas  were  urged,  and  with  equal  reason,  for  Mr. 
Escott,  and  in  many  other  cases.  But  it  has  been  decided  by  a  court 
which  has  much  greater  power  of  construction  that  such  pleas  could 
not  be  sustained.  I  may  feel  greatly  for  the  individuals  who,  I  have 
reason  to  presume,  acted  ignorantly  under  advice  that  they  thought 
safe.  But  the  court  has  no  power  to  depart  from  the  law  which  has 
been  laid  down,  and  I  am  under  the  necessity  of  rejecting  the  claims. 

Freight  and  expenses  were  given  to  the  master. 

On  application  that  the  court  would  decree  the  expenses  of  the 
claims  to  be  paid  out  of  the  cargo,  it  was  contended,  that  there  was 
no  instance  in  which  the  court  had  done  this,  but  in  cases  of  recap- 
ture. 

The  court  directed  the  expenses  to  be  paid. 

January  lOth,  1800.  In  The  Nelly,  Perrie,  a  case  of  a  British  subject  trading 
with  Holland  irithont  license.  Laurence  took  an  exception  to  the  foim  of  the 
condemnation ;  and  submitted  that  *  it  nowhere  appeared  that  the  individual  [  *  220  ] 
captor  was  entitled  to  the  benefit  of  such  a  seizure ;  that  it  was  not  given  to 
him  bj  the  French  nor  by  the  Spanish  prize  act  ;3  that  the  Lords  had  reserved  Hie 
question  in  The  Etrusco,  whether  that  part  for  which  the  claim  of  a  British  subject 
was  rejected,  should  be  condemned  to  the  crown  or  to  the  captors ;  that  the  court 
might,  perhaps,  exercise  the  discretion  of  condemning  to  the  crown,  by  which  means 
tLe  crown  would  be  enabled  to  relieve,  by  its  bounty,  the  hardships  that  often  occurred 
in  cases  of  this  kind. 

CouBT.  The  same  course  of  decisions,  which  has  established  that  property  of  a 
British  subject  taken  trading  with  the  enemy,  is  forfeited,  has  decided  also  that  it  is  for- 
Mted  as  prize.  The  ground  of  the  forfeiture  is,  that  it  is  taken  adhering  to  the  enemy, 
and  therefore  the  proprietor  is  pro  hoc  vice  to  be  considered  as  an  enemy.  It  is  impos- 
sible for  me  not  to  pronounce  that  this  property  is  forfeited,  and  forfeited  as  prize. 
The  illegality  of  trade  in  the  case  of  The  Etrusco,  was  of  a  different  nature,  that  being 
a  trade  in  violation  of  the  charter  of  the  East  India  CJompany. 

^  [In  The  Joseph,  1  Gall.  545,  the  sanction  of  the  minister  of  the  United  States 
at  the  port  of  starting,  was  held  not  to  excuse  for  trading  with  the  enemy.] 
>  Loids,  December  8th,  1798. 
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The  Betty  Cathcart,  Gillespie,  master. 
(In  the  Instance,  or  Civil  Court  of  Admiralty.) 

Febraary  16,  1799. 

A  British  yesscl  sailing  without  a  British  register  from  circumstances  of  necessity,  decreed 
not  to  be  forfeited  under  the  navigation  acts.^ 

This  was  a  case  of  an  appeal  from  a  condemnation  on  the  reve- 
nue laws. 

JuDGBfBNT. 

Sir  W.  Scott.  This  is  a  proceeding  on  the  revenue  laws,  brought 
by  appeal  from  the  Vice  Admiralty  Court  of  Jamaica,  where  this  ship 
has  been  condemned  to  the  crown,  the  governor,  and  seizor, 
[  •  221  ]  •  for  being  found  sailing  without  a  register.  The  proceedings 
are  conducted  by  the  private  seizor  only,  who  has  unques- 
tionably a  right  to  sustain  such  a  suit  without  any  active  concurrence 
of  the  two  other  parties. 

The  revenue  and  navigation  laws,  are  certainly  to  be  construed  and 
applied  with  great  exactness,  they  are  framed  for  the  security  of  great 
national  interests ;  and  the  effect  of  such  laws,  founded  on  great  pur- 
poses of  public  policy,  must  not  be  weakened  by  a  minute  tenderness 
to  particular  hardships.  At  the  same  time  it  is  not  to  be  said,  that 
they  are  not  subject  to  all  considerations  of  rational  equity.  Cases 
of  unavoidable  accident,  invincible  necessity,  or  the  like,  where  the 
party  could  not  act  otherwise  than  he  did,  or  has  acted,  at  least,  for 
the  best,  must  be  considered  in  this  system  of  laws,  just  as  in  other 
systems.  Laws  that  would  not  admit  an  equitable  construction  to 
be  applied  to  the  unavoidable  misfortunes  or  necessities  of  men,  or 
to  the  exercise  of  a  fair  discretion  under  difficulties,  could  not  be  laws 
framed  for  human  societies.  The  court,  therefore,  will  not  deem  it  a 
departure  from  the  duty  of  legal  interpretation  in  such  cases,  to  give 
a  fair  attention  to  considerations  of  this  nature. 

The  state  of  war  is,  in  some  degree,  likewise  to  be  considered  as 
forcing  men  into  situations  which  they  did  not  choose  for  themselves, 


1  [For  other  cases  where  laws  were  violated  from  necessity  or  distress,  see  The  Wil- 
liam Gray,  1  Paine,  16  ;  Brig  James  Wells  v.  The  United  States,  7  Cranch,  22 ;  Brig 
Straggle  v.  The  United  States,  9  Cranch,  71 ;  The  New  York,  3  Wheat  59 ;  The 
JEolns,  8  Wheat  899.] 
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and  in  which  they  mast  act  under  the  pressure  of  difficulties  on  dif- 
ferent sides. 

The  present  case  is,  in  its  general  appearance,  of  a  favorable  as- 
pect ;  it  has  no  symptom  of  fraud ;  there  is  no  attempt  to  impose ; 
this  alone  it  is  true  would  not  be  sufficient ;  for  it  certainly  may  hap- 
pen that  a  bond  fide  case  may  incur  the  penaly  of  the  law, 
and  •  may  become  the  victim  of  a  general  policy,  anxious  to  [  •  222  ] 
prevent  the  possibilities  of  fraud,  and  therefore  active  in 
prohibiting  modes  of  dealing  which  are  grossly  liable  to  abuses  of 
that  kind,  though  the  particular  transaction  may  not  be  directly  im- 
peachable.   It  is  favorable,  too,  in  another  respect,  as  it  is  the  case  of 
a  neutral  merchant  standing  forward  and  encountering  risk  for  the 
protection  of  British  interests.     The  ship  had  been  a  British  vessel 
taken  by  the  French  and  carried  into  an  American  port    The  British 
consul  interposed,  and  the  subordinate  court  in  America  determined, 
in  perfect  consistence  with  the  laws  of  neutrality,  that  it  was  a  cap- 
ture unlawfully  made  in  violation  of  their  particular  neutrality,  and 
restored  the  vessel.    An  appeal  was  prosecuted  to  the  Superior  Court, 
and  it  was  agreed,  to  prevent  the  destruction  of  the  vessel  by  its  rot- 
ting in  a  harbor  during  the  pendency  of  this  appeal,  that  the  ship 
should  be  sold  and  the  proceeds  should  remain  to  abide  the  event  of 
the  ultimate  adjudication.     In  this  state  the  vessel  was  purchased  by 
a  Mr.  Penman  of  Charlestown,  according  to  his  declaration,  for  the 
former  owners,  if  they  elected  to  take  it ;  otherwise  for  Simpson  and 
Davidson,  British  merchants,  correspondents   of  his  in  London,  in 
whose  names  and  on  whose  account  it  was  actually  purchased.     Mr. 
Penman  then  applied,  by  means  of  the  British  consul,  who  witnesses 
the  whole  of  the  transaction,  to  the  French  consul  for  the  ship's  re- 
gister and  other  documents.     The  French  consul  refused.     Applica- 
tion was  made  to  the  American  court  which  had  decreed  the  sale,  to 
compel  a  delivery  of  the  British  papers,  but  the  American  court  de- 
cUuckI  interfering  to  that  effect,  upon  the  application  of  the 
Britbh  consul,  who  certifies  the  fact,  and  puts  his  *  certificate  [  •  223  J 
on  board,  stating  what  had  passed,  and  that  the  ^  ship  is 
and  continues  a  British  bottom,  and  that  he  does  this  for  the  security 
of  British  owners."     The  ship,  thus  deprived  of  her  papers,  sails  with 
a  British  master  and  crew,  and  with  a  quantity  of  lumber  on  board, 
to  Jamaica,  for  the  purpose  of  joining  the  convoy  that  was  to  carry 
her  and  other  vessels  to  Great  Britain,  where  her  owners  lived     The 
ship  was  th^re  seized  for  a  breach  of  the  revenue  laws ;  a  claim  was 
given  by  Penman,  for  Hamilton  and  Gordon,  the  persons  for  whose 
use  she  was  bought,  and  who  have  signified  their  acceptance  of  the 
pnrohase,  bat  the  claim  was  rejected  and  the  vessel  condenmed. 
13* 
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The  principal  questions  are  two :  first,  Whether  this  vessel  was 
not  at  this  time  to  be  considered  as  the  property  of  Penman  ?  and 
secondly,  Whether,  sailing  without  a  register,  she  is  not  liable  to  con- 
demnation, let  her  belong  to  whom  she  may  ? 

The  account  given  by  Penman  in  his  claim  is,  that  being  the  cor- 
respondent of  the  original  owners,  and  also  the  correspondent  and 
confidential  agent  of  Simpson  and  Davidson,  he  bought,  not  in  his  own 
name,  but  in  the  name  of  Simpson  and  Davidson,  reserving,  however, 
an  option  for  the  first  proprietors.     The  principal  document  in  proof 
thereof,  is  the  certificate  of  the  British  consul,  declaring  that  she  was 
bought  in  the  names  of  Simpson  and  Davidson,  and  for  their  use ; 
but  no  mention  is  made  of  the  former  owners,  for  whose  prior  use 
Penman  intended  it,  if  they  thought  fit  to  accept ;  and  the  question 
that  naturally  occurs  is,  why,  with  this  intention,  he  did  not  rather 
buy  in  their  names.     The  explanations  given  are,  that  Penman  was 
more  connected  with  Simpson  and  Davidson  than  with  the 
[  •  224  ]  others,  and  had  *  a  larger  authority  from  them ;  and  besides, 
that  it  was  possible  that  the  former  owners  might  elect  to 
abandon  her  to  the  insurers^  which  right  he  meant  to  preserve  to 
them.     These  explanations  are  consistent,  and  account  for  the  mode 
of  conducting  the  trahsaction.     That  it  was  the  intention  of  the  par- 
ty in  buying  this  vessel  to  buy  for  British  parties  at  all  events,  is 
strongly  guaranteed  by  the  circumstances  that  attended  and  followed 
the  purchase.     He  purchases  publicly  in  their  names,  with  the  know- 
ledge of  the  consul ;  he  applies  immediately  to  the  French  consul  for 
the  British  documents,  and  institutes  a  suit  to  compel  the  delivery. 
It  is  objected  that  the  application  ought  to  have  been  made  to  the 
Superior  Court  for  this  purpose ;  and,  strictly  speaking,  it  ought ;  but 
the  British  consul  seems  to  have  thought  otherwise,  and  to  have 
deemed  the  refusal  on  the  part  of  the  court  which  decreed  the  sale  to 
be  fully  sufiicient.     And,  indeed,  when  it  is  considered  that  the  French 
consul  declared  it  to  be  his  determination  to  send  these  papers  to 
France,  for  the  use  of  the  tribunals  there,  it  is  no  wonder  that  an  at- 
tempt to  obtain  them  by  the  authority  of  the  Superior  Court  in  Ame- 
rica was  abandoned.    Another  circumstance,  tending  strongly  to  sup- 
port the  reality  of  the  transaction,  is,  that  he  sends  this  vessel  imme- 
diately to  a  British  port,  consigned  to  British  merchants  there,  with 
express  orders  to  send  her  on  to  Great  Britain  under  the  convoy ;  and 
the  Bhip  immediately  on  her  arrival  in  Jamaica,  is  declared  at  the  cus- 
tom-house to  be  in  the  circumstances  described*     Upon  the  view  of 
all  these  facts,  I  cannot  but  think  it  would  be  hard  to  bind 
\  •  225  ]  down  this  property  upon  the  American   merchant,  *  who 
made  the  purchase  for  the  benefit  of  British  interests,  merely 
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to  expose  him  to  the  penalty,  which,  under  onr  revenue  laws,  would 
attach  upon  an  American  vessel  carrying  any  goods  to  Jamaica. 

It  is  objected,  that  whatever  the  vessel  was  in  the  intention  of  the 
parties,  she  was  nevertheless,  in  fact,  American,  because  it  did  not 
appear  that  Penman  had  an  authority  from  Simpson  aiid  Davidson  to 
buy,  and  therefore  that  they  might  have  declined  accepting  her.  He 
describes  himself  as  their  correspondent,  confidential  friend,  and 
agent,  and  the  consul  describes  him  as  their  agent ;  and  when  it  is 
considered  that  he  sends  this  ship  to  a  British  port,  with  a  full  disclo- 
sure of  all  circumstances,  it  must  be  presumed  that  he  conceived  him- 
self to  possess  a  competent  authority,  and  that  he  actually  was  in  pos- 
session of  a  sufficient  authority.  To  support  such  an  intention,  the 
court  would  be  inclined  to  presume  every  thing  in  the  fact,  as  well  as 
in  the  apprehension  of  the  party,  that  was  not  directly  contradicted 
by  the  evidence. 

The  nerk  consideration  is,  whether  she  would  not  be  liable  for 
sailing  without  a  register,  even  supposing  she  was  British.     In  fact 
she  has  no  one  document  but  the  certificate  of  the  consul,  stating  the 
circumstances  of  the  case,  and  declaring  her  to  be  a  British  vessel 
And,  unquestionably,  a  ship  unprovided  with  2JI  documents,  and  par- 
ticularly with  a  British  certificate  of  registry,  would  be  liable  to  con- 
demnation, unless  the  occasion  of  this  defect  of  documents  was  such 
as  to  afford  a  reasonable  ground  of  exception  to  the  general  operation 
of  the  revenue  laws.  When  I  describe  the  present  case  to  have  origin- 
ated in  the  accidents  of  war,  and  the  conduct  of  the  parties 
to  •have  been  controlled  by  an  unavoidable   necessity,  I  [•226] 
think  I  describe  a  case  that  furnishes  a  solid  ground  of  that 
nature.     The  ship  is  carried  in  as  prize,  the  documents  are  all  taken 
away,  the  American  merchant  steps  forward  for  the  British  interests, 
he  purchases  the  vessel  for  them,  he  applies  for  the  documents  and 
invokes  the  aid  of  justice  to  obtain  them,  but  without  effect     What 
was  he  to  do  ?     He  had  only  the  choice  of  two  measures :  to  keep 
her  in  port  till  other  documents  could  be  procured  from  Europe,  or 
send  her  on  to  Europe  without  documents,  but  with  papers  properly 
kuthenticated,  explanatory  of  her  real  situation.     In  these  circum- 
stances she  is  directed  to  sail,  a  British-built  vessel,  purchased  for  Bri- 
tish owners,  and  navigated  according  to  law  in  all  respects,  but  in  the 
want  of  these  documents,  which  could  not  be  procured.     It  is  object- 
ed, that  she  is  not  despatched  immediately  to  Great  Britain,  the  coun- 
try of  her  owners,  but  to  Jamaica.     She  goes  there,  however,  for  the 
purpose  of  coming  under  convoy  to  Great  Britain,  and  I  do  not  think 
that  the  rule  which  requires  that  a  ship,  which  has  lost  her  certificate 
shall  go  clirect  to  the  country  of  her  owners,  excludes  a  reasonable 
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attention  to  the  security  of  that  voyage.  It  is  objected,  that  she 
had  a  cargo  of  lumber  on  board ;  but  I  am  not  acquainted  with  any 
case  in  which  the  rule  has  been  laid  down,  that  a  British  ship,  going 
upon  an  occasion  of  this  kind,  must  go  in  ballast,  and  must  not  carry 
any  goods  on  board. 

1  am  to  add  to  all  these  considerations,  that  the  foreign  merchant 
in  this  case  will  be  the  sufferer,  if  the  condemnation  is  sustained.  The 

original  owners  will  be  secured  by  the  proceeds  of  sale  re- 
[  •  227  ]  maining  in  the  *  American  court     Looking  to  the  motives 

under  which  .the  American  merchant  acted,  and  to  the  autho- 
rity by  which  his  conduct  was  directed,  and  making  some  allowance 
for  ignorance  of  British  law,  I  think  it  reasonable  to  be  content  with 
less  oircumspection  and  less  regularity  than  might  be  required  from 
other  parties  and  under  other  circumstances.  I  shall  therefore  reverse 
the  sentence ;  but  as  the  case  is  not  without  its  legal  difficulties,  I  shall 
certainly  give  no  costs  against  the  seizor,  who  had  a  full  right  to  take 
the  opinion  of  the  court. 

July  1st,  1800,  on  appeal  before  his  majesty's  High  Court  of  Dele- 
gates, this  sentence  was  affirmed. 


The  Rebecka%,  Thompson,  master. 

February  26,  1799. 

A  capture  made  by  the  crews  of  king's  ship  stationed  at  the  island  of  St.  Marcon,  adjudged 
to  be  not  a  droit  of  admiraltyj  but  prize  to  the  actual  captor .^ 

This  was  a  question  of  interest  on  the  capture  of  a  vessel  made 


1  [Decisions  as  to  what  are  Droits  of  Admiralty :  The  Maria  Francoise,  6  C.  Bob.  282 ; 
The  Gertruyda,  2  C.  Bob.  811 ;  La  Esperanza,  1  Hagg.  Ad.  R.  86;  The  Abigail, 
A  C.  Rob.  72;  The  Melomane,  5  C.  Rob.  41 ;  The  Zepherina,  2  Hagg.  Ad.  B.  320; 
2  C.  Rob.  n. ;  The  Chariotte,  5  C.  Rob.  280 ;  The  Aquila,  1  C.  Rob.  429  and  note; 
King  V.  Property  Derelict,  1  Hagg.  Ad.  |L  383 ;  The  Santa  Cruz,  1  C.  Rob.  76  ;  La 
Roaine,  2  C.  Rob.  372;  The  Orion,  1  Acton.  205;  The  Feltina,  1  Dod.  460,  and 
2  Hagg.  Ad.  R.  438 ;  The  Marianna,  3  Hagg.  Ad.  R.  208 ;  King  v.  Two  casks,  &c 
8  Hagg.  Ad.  R.  294;  The  Joseph,  i  Gall.  558 ;  The  Panda,  i  W.  Rob.  423 ;  Hie 
Dickenson,  1  Hay.  &  Harriot,  1.  The  whole  subject  is  now  regulated  ia  £b|»- 
bnd,  by  stat  9  &  10  Vict  ch.  99 ;  The  LitUe  Joe,  1  Stew.  R.  894.] 
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from  the  island  of  St  Marcou,  whether  it  should  be  coDdemned  as  a 
droit  of  admiralty  or  to  the  captor. 

For  the  admiralty,  the  Advocate  of  the  AdmiraMy  and  Lawrence. 
The  circumstances  of  the  capture  are  :  That  this  vessel,  on  putting 
into  St  Marcou  for  safety,  was  fired  at  from  the  fort,  and  immediately 
struck  her  colors ;  that  she  continued  to  ride  there  a  whole  day  be- 
fore possession  was  taken ;  that  it  was  at  last  taken  by  a  boat's  crew 
coming  off  from  the  fort. 

These  facts  it  is  presumed,  are  sufficient  to  establish  the  claim  of  the 
admiralty,  as  the  law  gives  the  benefit  of  all  captures  made  in  road- 
steads, creeks,  or  havens,  and  on  anchorage  ground,  to  the  lord  high 
admiral,  as  his  peculium. 

•  The  case  of  The  Trautmansdorff,i  in  which  the  Lords  de-  [  *  228  J 
cided  against  the  claims  of  the  admiralty,  differs  materially 
from  the  present,  as  that  capture  was  made  in  the  open  sea,  off  the 
bold  shore  of  St.  Helena.  It  was,  besides,  doubtful  in  what  manner 
possession  was  first  taken ;  whether  by  a  boat  from  the  Powerful,  or 
by  the  act  of  firing  a  shot  from  the  fort.  In  this  case  it  is  not  dis- 
puted that  the  surrender  was  made  to  the  fort  long  before  any 
boat  went  off  to  take  possession.  In  a  case  of  a  capture  made  by 
the  garrison  of  Gibraltar,  The  Nostra  Signora  del  Carmen,^  it  was  con- 
demned as  a  droit  of  admiralty.  In  this  case  it  is  an  additional  cir- 
*  cumstance  in  favor  of  the  claim  of  the  admiralty,  that  the  island  of 
St/  Marcou  is  certified  to  be  peculiarly  under  the  direction  of  the  ad- 
miralty. On  these  grounds,  it  is  submitted,  the  prize  is  to  be  con- 
demned as  a  droit  of  admiralty. 

For  the  captors,  the  King^s  Advocate^  and  Arnold.  In  this  case 
there  had  been  a  mistake  in  praying  condemnation  to  the  crown ; 
but  it  has  been  rectified,  and  the  individual  captors  are  now  the  parties 
before  the  court  Against  either,  the  admiralty  can  have  no  claim. 
The  capture  was  made  by  naval  officers,  in  their  naval  character  — 
and  therefoiej  primd  facie,  it  is  acquired  to  the  king,  and  through  him 
to  the  actual  captors.  The  proof  therefore  must  lie  with 
the  admiralty  to  take  this  case  out  of  the  general  •rule.  [*229] 
Bat   the  asserted  facts  are   not  established   by  the    evi- 


I  Lords,  Aug.  1,  1795. 

3  The  Nostra  Signora  del  Carmen,  Bregnante,  master,  laden  with  wine  and  oil,  seized 
in  the  harbor  of  Gibraltar,  by  order  of  Colenel  Roger  Elliot,  lieutenant-governor; 
^  ship  and  cargo  condemned  to  the  lord  high  admiral  as  perquisites  of  admiralty." 
Adm.  June  25,  1708. 
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denoe.  It  is  by  no  means  proved  that  the  vessel  was  at  anchor  at 
the  time  of  capture,  as  it  is  rather  intimated,  by  the  expressions  of 
the  witnesses,  that  she  struck  her  colors  before  she  came  to  an  anchor. 
If  there  was,  however,  poof  of  that  fact,  it  by  no  means  follows  that 
this  capture  would  be  to  be  considered  as  a  droit  of  admiralty. 
There  is  no  pretence  to  say  that  the  place  of  capture  was  a  port  or 
haven;  it  is  merely  a  strait  running  between  the  island  and  the 
French  coast;  is  rather  an  anchorage-ground  off  the  island  of  St. 
Marcou,  than  a  port  or  haven  within  its  limits.  By  the  decision  of 
The  Trautmansdorff  it  is  clearly  settled,  that  an  intention  to  come  ia 
is  not  sufficient ;  there  must  be  an  actual  coming  in  to  support  the 
claim  of  the  admiralty.  No  such  thing  is  proved  in  this  case,  and, 
therefore,  the  condemnation  must  pass  in  favor  of  the  actual 
j^      captors. 

Judgment. 

Sir  W.  Scott.  The  genersd  question  arises  upon  the  capture  of 
a  vessel  at  the  isle  of  Marcou,  effected  with  considerable  exertions  of 
gallantry  and  perseverance  by  the  crews  of  the  Sand-Fly  and  Badgeri 
Btationed  in  and  near  that  little  island  —  and  it  is  a  question  of  inte- 
rest between  the  lord  high  admiral,  or,  as  in  modern  times  it  is  more 
usuaUy  expressed,  the  king  in  his  office  of  admiralty,  representing 
that  great  officer,  and  the  naval  captors  standing  upon  the  general 
claim  of  prize,  under  the  proclamation  and  the  prize  acts  of  parlia* 
ment 

The  rights  of  the  lord  high  admiral  are  of  great  antiquity  and  splen* 
dor ;  and  are  entitied  to  great  attention  and  respect ;  and  certainly 
to  full  as  much  in  this  court  as  in  any  other  place  where 
[  •  230  ]  they  can  possibly  •come  under  consideration.  At  the  same 
time,  it  is  not  to  be  understood  that  an  extension  of  these 
rights  beyond  their  absolute  limits  is  to  be  favored  by  construction ; 
they  are  parts  and  parcels  of  the  ancient  rights  of  the  crown  commu- 
nicated by  former  grants  to  that  great  officer,  under  a  very  different 
state  and  administration  of  his  office  from  that  which  now  exists  in 
practice. 

All  grants  of  the  crown  are  to  be  strictly  construed  against  the 
grantee,  contrary  to  the  usual  policy  of  the  law  in  the  consideration 
of  grants ;  and  upon  this  just  ground,  that  the  prerogatives  and  rights 
and  emoluments  of  the  crown  hf  ing  conferred  upon  it  for  great  pur- 
poses, and  for  the  public  use,  it  shall  not  be  intended  that  such  pre- 
rogatives, rights,  and  emoluments,  are  diminished  by  any  grant,  be- 
yond what  such  grant,  by  necessary  and  unavoidable  construction, 
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shall  take  away.^  It  is  not  improper  for  me  to  add,  that  the  partica- 
lar  circumstances  of  the  present  case,  which  imply  great  merit  of  ac- 
tive exertion  on  the  part  of  the  captors^  would  certainly  not  dispose 
the  court  to  lose  sight  of  this  general  rule  in  considering  this  question 
of  interest 

The  grant  to  the  lord  high  admiral  (evidenced  as  it  is  by 
the  orders  in  council  of  1666,^  and  by  the  *  subsisting  prac-  [  *  231  ] 
tice,)  gives  him  the  benefit  oi  all  captures  by  whomsoever 
made,  whether  commissioned  *  or  non-commissioned  per-  [  •  232  J 
sons,  under  certain  circumstances  of  situation  and  locality 
—  that  is,  ^of  all  ships  and  goods  coming  into  ports,  creeks,  or 
roads  of  England  or  Ireland,  unless  they  come  in  voluntarily  upon 
revolt,  or  are  driven  in  by  the  king's  cruisers."     Usage  hath  construed 
this  to  include  ships  and  goods  already  come  into  ports,  creeks,  or 
roads,  and  these  not  only  of  England  and  Ireland,  but  of  all  the  domi- 
nions thereunto  belonging.     But  I  can  by  no  means  agree  to  the  posi- 

1  [The  Maria  Francoise,  6  C.  Rob.  282,  297 ;  The  Panda,  1 W.  Rob.  423,  436.] 

<  The  following  is  a  correct  copy  of  those  orders.  At  a  council  held  at  Worcester- 
hoose,  the  6th  of  March,  1665-6 : 

Present.  —  The  King's  most  Excellent  Majesty ;  His  Rojal  Highness  the  Dnke 
of  York;  His  Highness,  Prince  Rupert;  Lord  Chancellor;  Duke  of  Albemarle; 
£arl  of  Lauderdale ;  Lord  Fitzharding ;  Lord  Arlington ;  Lord  Berkeley ;  Lord 
Ashley ;  Mr.  Secretary  Morice ;  Sir  William  Coventry. 

Whereas  through  the  long  intermission  of  any  war  at  sea  by  his  majesty's  authority, 
SBTeral  doubts  have  arisen  concerning  certain  rights  of  the  lord  high  admiral  in  time  of 
hostility,  the  determination  whereof  appearing  very  necessary  for  the  direction,  as 
wen  of  his  majesty's  officers  as  of  those  of  the  lord  high  ieulmiral ;  upon  full  hearing  and 
debate  <^  the  particulars  hereafter  menticmed,  the  king's  counsel,  learned  in  the  com- 
mon law,  and  likewise  the  judge  of  the  High  Court  of  Admiralty,  and  those  of  his  ma- 
jesty's and  his  royal  highness  the  lord  high  admiral's  counsel  in  the  said  High  Court  of 
Admiralty,  being  present,  his  majesty  present  in  council,  was  pleased  to  declare : 

1st.  That  all  ships  and  goods  belonging  to  enemies,  coming  into  any  port,  creek,  or 
road,  of  this  his  majesty's  kingdom  of  England  or  of  Irdand,  by  stress  of  weather  or 
other  accident,  or  by  mistake  of  port,  or  by  ignorance,  not  knowing  of  the  war,  do 
belong  to  the  lord  high  admiral ;  but  such  as  shall  voluntarily  come  in,  either  men  of 
war  or  merchantmen,  upon  revolt  from  the  enemy,  and  such  as  shall  be  driven  in, 
and  forced  into  port  by  the  king's  men  of  war,  and  also  such  ships  as  shall  be  seized  in 
any  of  the  ports,  creeks,  or  roads,  of  this  kingdom,  or  of  Ireland,  before  any  declaration 
of  war  or  reprisab  by  his  majesty,  do  belong  unto  his  majesty. 

2d.  That  all  enemies'  ships  and  goods  casually  met  at  sea,  and  seized  by  any  yeasel 
not  commissionated,  do  belong  to  the  lord  high  admiral. 

dd.    That  salvage  belongs  to  the  lord  high  admiral  for  all  ships  rescued. 

4tL  That  all  ships  forsaken  by  the  company  belonging  to  them  are  the  lord  high 
admiral's,  unless  a  ship  commissionated  have  given  the  occasion  to  such  dereliction,  and 
tlie  ship  so  left  be  seized  by  such  ship  pursuing,  or  by  some  other  ship  ccHnmissionated, 
tiien  in  the  nme  company,  and  in  pursuit  of  the  enemy ;  and  the  like  is  to  be  under- 
stood of  any  goods  thrown  out  of  any  ship  pursued.' 

'  [Another  copy  irHI  be  fovnd,  1  Hay.  &  Maniot,  50.] 
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tion  that  has  been  laid  down,  that  wherever  a  ship  can  find  anchorage- 
ground,  there  is  a  road  or  roadstead  within  the  meaning  of  this 
grant  For  if  that  were  so,  the  lord  high  admiral  would  be  entitled 
to  all  captures  made  within  a  moderate  distance  of  most  parts  of  the 
coasts  of  England  and  Ireland,  and  the  foreign  dominions  belonging 
to  them,  which,  assuredly,  is  not  the  case  ;  for  who  would  say,  that 
if  a  ship  at  anchor  in  the  channel  of  Dover  is  seized  by  a  commissioned 
cruiser,  the  admiral  is  entitled  ?  Every  anchorage-ground  is  not  a  road- 
stead —  a  roadstead  is  a  known  general  station  for  ships,  statio  tutis^ 
sima  nautis,  notoriously  used  as  such,  and  distinguished  by  the  name, 
and  not  every  spot  where  an  anchor  will  find  bottom  and  fix  itsel£ 
The  very  expression  of  "  coming  into  a  road "  shows,  that 
[  *  233  ]  by  •  road  is  meant  something  much  beyond  mere  anchorage- 
ground  on  an  open  coast.  When  it  was  laid  down  in  The 
Trautmansdorff,  that  it  was  not  necessary  that  the  ship  should  be  ac- 
tually entered,  and  that  it  was  enough  if  she  was  in  ipsis  faucibus  of 
the  port,  creek,  or  road,  it  is  evident  that  the  words,  ports,  creeks, 
or  roads,  have  a  signification  intimating  certain  known  receptacles 
of  ships,  more  or  less  protected  by  points  and  headlands,  and  marked 
out  by  limits,  and  resorted  to  as  places  of  safety. 

How  far  St.  Marcou  has  a  road  that  will  at  all  satisfy  this  descrip- 
tion, may  be  questioned.  The  witnesses  talk  of  a  road,  it  is  true ; 
but  it  should  seem  that  these  small  and  barren  rocks  inclose  no  por- 
tion of  the  sea,  that  can  be  strictly  so  considered.  It  is  a  pretty  open 
strait  running  between  them  and  the  coast  of  France,  where  ships 
may  ride  as  they  may  do  in  other  open  parts  of  the  French  coast 
It  might  likewise  admit  of  a  question,  how  far  such  a  mere  naval 
station,  without  inhabitants,  and  without  government,  either  civil  or 
military,  as  in  truth  it  is,  and  merely  occupied  for  the  temporary  con- 
venience of  these  gun-vessels  and  their  crews,  is  so  far  a  recognized 
possession  of  the  crown  of  England  as  to  come  within  the  intention 
of  the  grant,  which,  according  to  the  letter  and  my  apprehension  of 
its  meaning,  cannot  travel  beyond  the  ports,  creeks,  and  roads  of 
England  and  Ireland,  and  the  dominions  thereunto  belonging. 

Laying  these  questions,  however,  out  of  the  case,  the  first  question 
that  will  occur  applies  to  the  time  of  the  capture,  whether  that  is  to 
be  dated  from  the  actual  taking  possession,  or  the  previous 
[  •  234  ]  striking  of  the  colors;  and  I  think  that  the  striking  of  the  •co- 
lors is  to  be  deemed  the  real  dedilio.  If  the  French  had 
succeeded  in  their  attempt  to  defeat  that  surrender,  then  the  actual 
final  taking  of  possession  must  have  been  alone  considered.  But  as 
that  attempt  failed,  I  am  of  opinion  that  the  act  of  formal  submis- 
sion having  never  been  effectively  discontinued,  must  be  deemed  the 
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consnnimation  of  the  capture  ;  and,  if  so,  the  next  question  will  be, 
where  the  vessel  was  at  the  time  that  this  act  took  place  ?  And  this 
is  proved  to  have  been,  ^^  when  she  was  about  to  go  into  the  road  to 
anchor  there ; "  for  such  is  the  expression  of  the  witness  upon  the 
third  interrogatory,^  which  points  more  immediately  to  the  place  of 
capture,  although  on  the  twenty-ninth,  which  is  pointed  only  to  the 
general  course  of  the  vessel  upon  her  voyage,  he  says,  ^^  she  put  into 
the  road  there."  The  second  witness  describes  her  merely  as  "  pass- 
ing by  the  Isle  of  Marcou  at  the  time ; "  and  the  thurd  says,  in  the 
language  of  the  first,  that  ^^  she  was  about  to  go  into  the  road  to 
anchor  there."  Clearly,  by  all  their  descriptions,  she  had  not  entered 
the  road,  and  she  was  under  sail  at  the  time  she  struck  her  colors. 
In  point  of  locality,  then,  the  claim  of  the  admiral  is  not  founded,  for 
she  was  not  in  ipsis  faticibus;  she  was  about  to  enter,  but  was  not 
actually  entering,  and  that  is  the  point  at  which  the  admiralty  right 
commences. 

The  claim,  therefore,  of  the  admiralty  must  be  supported, 
if  at  all,  upon  the  other  ground,  namely,  that  *  this  was  [  •  235  ] 
a  capture  made  from  the  land,  and  by  a  land  force,  and 
therefore  not  a  maritime  capture,  by  persons  commissioned  to  take 
for  their  own  benefit ;  and  I  think  it  is  proved  that  the  striking  of 
the  colors  was  compelled  by  a  firing  from  the  shore,  and  that  a  boat 
was  sent  from  thence  to  take  possession.     Now  upon  this  subject  I 
entirely  accede  to  what  has  been  laid  down,  that  a  capture  at  sea, 
made  by  a  force  upon  the  land,  (which  is  a  case  certainly  possible, 
though  not  frequent,)  is  considered  generally  as  a  nDn-commissioned 
capture,  and  enures  to  the  benefit  of  the  lord  high-admiral.     Thus,  if 
a  ship  of  the  enemy  was  compelled  to  strike  by  a  firing  from  the 
castle  of  Dover,  or  other  garrisoned  fortress  upon  the  land,  that 
ship  would  be  a  droit  of  admiralty,  and  the  garrison  must  be  con- 
tent to  take  a  reward  from  the  bounty  of  the  admiralty,  and  not  a 
prize-interest  under  the  king's  proclamation.      All  title  to  sea-prize 
must  be  derived  from  commissions  under  the  admiralty,  which  is 
the  great  fountain  of  maritime  authority ;  and  a  military  force  upon 
the  land  is  not  invested  with  any  commission  so  derived,  impressing 
upon  them  a  maritime  character,  and  authorizing  them  to  take  upon 
that  element  for  their  own  benefit     I  likewise  think  cases  may  occur 
in  which  naval  persons,  having  a  real  authority  to  take  upon  the  sea 
for  their  own  advantage,  might  yet  entitle  the  admiralty  and  not 

^  Under  an  intimation  that  it  would  be  conyenient  to  the  reader  to  be  able  to  turn 
to  the  interrogatories,  to  which  the  discussion  of  evidence  frequently  refers,  the  editor 
has  annexed  a  copy  of  them  in  the  Appendix. 
VOL.   I.  14 
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themselves,  bj  a  capture  made  upon  the  sea  by  the  use  of  a  force 
stationed  upon  the  Ifiuid.  Suppose  the  crew,  or  part  of  the  crew  of 
a  man-of-war  were  landed,  and  descried  a  ship  of  the  enemy  at  sea, 

and  that  they  took  possession  of  any  battery  or  fort  upon 
[  •  236  ]  the  shore,  such  as  may  be  met  with  in  many  parts  of  •the 

coast,  and,  by  means  of  such  battery  or  fort,  compelled  such 
a  ship  to  strike ;  I  have  no  doubt  that  such  a  capture,  though  made  by 
persons  having  naval  commissions,  yet  being  made  by  means  of  a 
force  upon  the  land,  which  they  employed  accidentally,  and  without 
any  right  under  their  commission,  would  be  a  droit  of  admiralty, 
and  nothing  more ;  and  therefore  I  do  not  think  it  quite  enough  to 
say  that  the  persons  here  were  naval  commissioned  persons,  and 
consequently  entitled  to  the  benefit  of  all  property  taken  upon  the 
sea.  But  I  think  that  the  peculiar  nature  and  quality  of  the  place 
where  the  capture  was  effected  is  to  be  added  to  the  consideration. 
What  is  St.  Marcou?  It  is  styled  a  garrison  and  a  fort  by  one  or 
two  witnesses,  but  inaccurately;  for  it  is  certified  by  the  commander- 
in-chief  that  there  is  no  garrison,  nor  any  military  establishment 
whatever.  It  is  a  mere  naval  station,  used  for  the  temporary  accom- 
modation of  the  crews  of  these  ships  of  war.  There  is  not  a  person 
upon  it  who  is  not  borne  upon  the  ship's  books,  and  who  is  not  a 
part  of  their  crews.  They  have  the  ship's  pay,  the  ship's  victuals, 
and  the  ship's  officers  to  command  them ;  the  block-houses  which 
they  have  constructed  are  mounted  with  their  own  ship-guns,  with 
the  addition  of  a  few  spare  guns  otherwise  procured.  The  whole 
force,  such  as  it  is,  upon  this  little  spot,  is  entirely  subservient  to 
these  vessels,  and  for  their  use,  and  for  no  other  purpose,  as  the  certi- 
ficates declare.  Such  a  place,  so  selected  and  so  employed,  is  hardly 
to  be  considered  as  any  thing  else  than  as  a  part  or  appendage  of  the 
naval  force ;  it  is  a  sort  of  stationary  tender,  rather  attached  to  and 

dependent  upon  these  vessels,  than  having  the  vessels  at- 
[  •  237  ]  tached  to  and  dependent  upon  it     This  peculiar  •character 

of  the  place  distinguishes  it  most  essentially  from  the  case 
of  a  land  fortress  possessed  by  a  military  garrison.  The  capture, 
then,  was  effected  by  naval  commissioned  persons,  using  a  force 
immediately  subject  to  their  use;  and,  from  its  peculiar  circum- 
stances, sufficiently  naval  in  itself  to  be  distinguished  from  an  ordi- 
nary land  force,  subject  to  military  persons.  It  is  a  maritime  cap- 
ture, effected  regularly  by  a  maritime  force,  and  in  a  spot  where  the 
right  of  the  admiralty  had  not  yet  commenced  upon  the  thing  itself 
at  the  time  of  the  surrender.  And  upon  these  grounds  I  shall  pro- 
nounce for  the  claim  of  prize,  under  the  king's  proclamation  and  the 
prize  acts. 


man  court  of  admiralty.  sae 
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The  Sarah  Christina,  Gtorgensen,  matter. 

Uaxck  6,  1799. 

Freemptioii  of  contraband  articles  sobstitated,  in  certain  cases,  in  the  place  of  confiscation, 

by  the  modem  law  of  nations. 
Strict  good  £uth  required ;  a  fdse  destination  frandnlent ;  condemnation.^ 

This  was  a  case  of  a  Swedish  vessel  going  to  France  with  contra- 
band articles,  and  sailing  under  a  colorable  destination  to  a  neutral 
port 

Judgment. 

Sir  W.  Scott.  This  is  a  case  of  a  Swedish  ship  laden  with  tar, 
pitch,  iron  hoops  and  bars,  and  bound  ostensibly  to  Cagliari. 

The  ship  and  cargo  are  claimed  for  the  same  person.  The  ship 
appears  clearly  to  be  Swedish  property.  But  there  are  considerable 
doubts  on  the  property  of  the  cargo.  The  master  swears  "the 
claimant  is  the  lader,  and  he  believes  the  owner ; "  a  very 
•  diffident  manner,  surely,  of  verifying  the  property  of  a  cargo  [  *  238  ] 
which  is  asserted  tcT  belong  to  his  own  owner.  Amongst 
the  papers  which  describe  the  property  there  is  a  charter-party  as 
formal  as  any  can  be.  It  may,  perhaps,  not  be  uncommon  for  a 
person  owning  both  ship  and  cargo  to  have  something  of  a  charter* 
party,  for  the  purpose  of  keeping  distinct  accounts  of  the  respective 
profits  of  his  ship  and  of  his  cargo;  but  why  such  stipulations 
should  be  introduced  into  a  contract  between  a  man  and  himseli^ 
as  are  to  be  found  in  this  instrument ;  why  a  sworn  broker  should 
intervene  for  the  drawing  of  this  contract,  and  a  magistrate  who  is  to 
authenticate  the  signature  of  this  broker,  is  not  so  easy  to  explain. 
Certainly  the  mere  purpose  of  a  man's  keeping  his  own  private 
accounts  does  not  in  any  degree  explain  it.  I  observe,  too,  that  the 
freight  is  to  be  paid  at  the  port  of  delivery,  by  the  person  to  whom 
the  cargo  is  to  be  delivered ;  rather  an  unusual  condition  of  a  con- 
tract executed  merely  for  the  purpose  of  keeping  accounts,  which  are 
to  be  finally  settled  by  the  individual  himself.  This  charter^iarty 
and  manifest  are  both  signed  by  this  broker ;  and  I  observe  that  the 
broker's  name  is  the  same  with  that  of  the  French  vice-consul,  who 
attests  some  of  l^ese  documents.  Such  a  circumstance,  though 
much  too  slight  to  lead  to  any  conclusion,  yet,  connected  with  the 
other  circumstances,  may  suggest  something  of  a  presumption  that 

1  [The  Franklin,  8  C.  Bob.  217  and  note.] 
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French  interests  might  be  concerned  here/ particularly  if  it  tarns  out 
that  the  real  destination  of  this  cargo  was  to  France.  . 

If  the  cargo  had  been  really  going  to  Cagliari,  although 
[  •239]  it  was  the  property  of  Mr.  Kock,  the  French  *  consul,  yet 

being,  as  to  his  mercantile  character,  a  trader  of  Udivalla^ 
and  his  mercantile  character  being  unaffected  by  his  consular  charac- 
ter, he  would  have  a  clear  right  to  trade  to  the  same  extent  as  any 
other  merchant  of  that  place,  and  consequently  to  carry  pitch  and  tar 
to  a  neutral  port  But  the  neutral  destination,  which  is  held  forth 
in  all  the  papers,  is  discredited  by  the  fact  of  her  being  taken  going 
into  Cherbourg ;  to  say  nothing  of  the  provisional  instructions  which 
are  elaborately  framed  for  the  case  of  her  being  carried  into  any 
belligerent  port  The  master  is  empowered,  in  that  case,  to  sell  the 
whole  of  his  cargo ;  he  is  even  to  offer  it  to  the  government  for  sale ; 
in  short,  the  event  of  her  delivering  her  cargo  in  a  belligerent  port  is 
as  minutely  provided  for  as  if  no  other  port  had  ever  been  in  the  con- 
templation of  the  parties.  The  great  fact,  however,  is,  that  she 
was  going  into  Cherbourg ;  and  the  explanation  given  by  the  master 
is,  "  that  she  was  obliged  to  put  into  that  port  for  water."  The 
experience  of  this  court  has  not  taught  it  much  respect  to  such  expla- 
nations generally ;  and  the  circumstances  of  the  present  case  rather 
fortify  the  result  of  that  experience.  Two  circumstances  in  parti- 
cular weigh  much  with  me :  the  ship  had  left  her  port  of  Udivalla  on 
the  8th  of  November,  and  she  is  seized  on  the  17th  of  the  same 
month.  She  had,  therefore,  been  only  nine  days  from  her  port  of 
clearance  when  this  necessity  arising  from  the  failure  of  water  com- 
mences. Now,  that  a  ship  meaning  bond  fide  to  go  from  Udivalla, 
in  Sweden,  to  one  of  the  southernmost  points  of  Europe,  should 

either  not  lay  in  more  water  than  was  sufficient  for  nine 
[  •240  ]  day's  use,  or  should  not  secure  that  •water  in  a  sufficient 

manner  relatively  to  the  length  of  such  a  voyage,  is  highly 
improbable.  The  master  says  he  took  in  eighteen  casks  at  Udivalla, 
and  six  were  emptied  by  use  and  leakage,  and  that  some  of  tiic 
remainder  were  leaky ;  and  the  mate  echoes  him  to  a  letter ;  but  the 
boatswain  knows  nothing  of  the  matter,  for  he  swears  "  that  the 
course  was  altered  to  go  into  Cherbourg,  but  he  can  give  no  account 
why  it  was  so  altered."  And  this  is  the  second  circumstcmce  I 
allude  to ;  for  it  is  most  extraordinary  that  such  a  necessity  as  is  pre- 
tended should  exist  on  board  this  ship,  and  yet  be  unknown  to  the 
crew.  They  were  all  engaged  to  go  to  Cagliari ;  an  extreme  failure 
of  their  stock  of  water  compeb  them  to  go  into  a  French  port  Is  it 
possible  to  conceive  that  such  a  change  of  the  voyage  should  take 
place  upon  such  compulsion,  and  yet  that  the  cause  should  be  so 
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totally  a  secret,  locked  up  within  the  poesession  of  the  master  and 
ma^,  as  not  to  be  known  to  this  man,  who  was  a  sort  of  officer  on 
board  this  vessel  ? 

It  is  said,  that  if  the  trath  of  this  account  is  doubted  there  might 
have  been  a  comnussion  of  inspection.  But  what  would  that  prove  ? 
If  there  was  a  fraud  intended,  it  would  be  natural  for  the  parties  to 
take  care  that  the  state  of  the  casks  should  not  detect  it.  They 
would  be  emptied,  of  course.  Therefore  this  could  have  given  no 
satisfaction ;  nor  are  l^ere  any  means  by  which  it  coukl  be  satisfao- 
torily  proved  that  there  was  no  fraud.  To  me  the  fraud  appears 
sufficiently  demonstrated  by  ail  the  circumstances;  and  I  desire 
neutral  masters  to  take  notice,  that  where  a  fact  of  deviation  into  an 
enemy's  port  is  clearly  proved,  it  will  be  no  easy  thing  to 
purge  away  that  fact  by  *  explanation ;  for,  in  the  nature  of  [  *  211  ] 
the  thing,  the  explanation  must  generally  come  from  them- 
selves only ;  and,  coming  from  themselves  alone,  comes  from  a  quar^ 
ter  exposed  to  suspicion,  arising  from  the  fact  itselfl  The  generml 
inclination  of  the  court  will  therefore  be,  (though  subject  to  reason- 
able exception,)  to  take  the  clear  fact  against  the  dubious  expla* 
nation. 

I  consider  this^  then,  as  the  case  of  a  Swedish  ship  carrying  pitch 
and  tar  to  a  French  pod;,  under  a  pretended  neutral  destination* 
What  will  be  the  effect  of  such  conduct  ?  Pitch  and  tar  are  now 
become  generally  contraband  in  a  maritime  war;  they  have  been 
condemned  as  such  by  the  highest  authority  in  this  country.^  In 
the  practice  of  this  court  there  is  a  relaxation  which  allows  the  car- 
rying of  these  articles,  being  the  produce  of  the  claimant's  country; 
as  it  has  been  deemed  a  harsh  exercise  of  a  belligerent  right  to  pro* 
hibit  the  carriage  of  these  articles,  which  constitute  so  considerable  a 
part  of  its  native  produce  and  ordinary  commerce.^  But  in  the 
same  practice  this  relaxation  is  understood  with  a  condition,  that  it 
may  be  brought  in,  not  for  confiscation,  but  for  preemption ; '  no 
unfair  compromise,  as  it  should  seem,  between  the  belligerent's 
rights,  founded  on  the  necessities  of  self-defence,  and  the  claims  of 
the  neutral  to  export  his  native  commodities,  though  immediately 
subservient  to  the  purposes  of  hostility.  To  entitle  the  party  to  the 
benefit  of  this  rule,  a  perfect  bond  fides  on  his  part  is  required. 

It  is  asked  why  should  a  real  destination  to  French  ports  be  con- 
cealed, if  the  neutral  has  a  right  to  carry  these  avowedly  ?    Clearly 

1  [See  note  to  The  Maria,  1  C.  Bob.  372.] 
s  [See  note  to  The  ApoUo,  4  C.  Bob.  158.] 
3  [See  The  Haabet,  2  C.  Bob.  174.] 
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to  give  the  French  market  a  greater  security.     If  pitch  and 
[  ^242  ]  tar  are  going,  avowedly,  •to  the  enemy,  they  may  be  broijght 

in  for  preemption ;  but  if  papers  holding  out  a  neutral  des- 
tination are  put  on  board,  this  right  is  eluded,  and  the  enemy  is  com- 
modiously  and  securely  provided  with  the  instruments  of  jvar.  The 
cruiser  can  only  examine  to  satisfy  himself  of  the  fact  of  the  desti- 
nation ;  but  he  cannot  detain  without  a  responsibility  in  damages. 
The  false  representation,  therefore,  is  not  useless  for  the  purposes  of 
mischief;  it  is  the  passport  and  convoy  for  noxious  articles  to  the 
ports  of  the  enemy. 

I  am  of  opinion,  then,  that  this  cargo,  consisting  of  some  articles 
contraband  in  their  own  nature  and  going  to  the  enemy's  port,  under 
a  total  absence  of  that  fair  conduct  which  ought  to  have  been  main- 
tained in  order  to  entitie  it  to  the  benefit  of  the  more  favorable  rule, 
is  subject  to  condemnation.  With  respect  to  the  ship,  if  I  was  satis- 
fied that  the  ship  and  cargo  belonged  to  the  same  person  I  must  con- 
demn that  also,  upon  the  ordinary  rule,  which  extends  the  penalty  of 
contraband  to  all  the  property  of  the  same  owner,  involved  in  the 
same  unlawful  transaction.^  But  I  shall  restore  it,  under  the  strong 
doubts  which  I  entertain  whether  the  cargo  is  not,  in  fact,  the  pro- 
perty of  other  persons,  I  mean  French  agents ;  for  I  suspect  it,  on 
the  grounds  mentioned  above,  to  have  been  a  French  speculation 
throughout  In  giving  the  owner  of  the  ship  any  benefit  from  tbese 
doubts,  I  am,  perhaps,  practising  a  lenity  which  would  require  more 
apology  than,  upon  strict  principle,  I  might  find  easy  to  furnish  ;  but 
I  shall  content  myself  with  the  restitution  of  the  ship,  withholding,  as 
usual  on  the  carriage  of  contraband,  the  allowance  of  freight  and 
expenses. 


[  *  243  ]    Thb  Jonob  Jacobus  Baumann,  Muller,  master. 

March  8, 1799. 

A  claim  of  captare  by  persons  coming  on  board  in  distress  rejected  j  ^  freight,  expenses,  and 
demurrage  given  to  the  ship. 

This  was  a  case  of  a  ship  proceeded  against  as  prize,  by  persons 
taken  on  board  from  a  stranded  vessel. 


1  [See  note  to  The  Bingende  Jacob,  1  C.  Bob.  91.] 
>  [The  Charlotte,  1  Dod.  220.] 
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Judgment. 

Sir  W.  Scott.  This  is  a  case  of  a  particular  nature,  arising,  prin- 
cipa^y,  on  the  affidavit  of  a  neutral  master.  I  shall  therefore  first 
consider  the  affidavit 

He  states  ^  that  he  was  master  of  the  ship  Jonge  Jacobus  Bau- 
mann,  at  the  time  of  the  seizure ;  that  the  ship  was  laden  at  Leboure, 
in  France,  in  the  month  of  November  last,  with  a  cargo  consisting  of 
eight  hundred  smd  fifteen  hogsheads  of  wine,  to  be  delivered  at  Ham- 
burgh ;  that  upon  the  morning  of  the  7th  of  January  last  the  said  ship 
was  boarded  by  an  officer  and  several  men  belonging  to  the  Apollo 
frigate,  then  stranded  and  in  disti^ess,  who  told  him  that  he  must  go 
down  to  the  assistance  of  the  frigate." 

It  does  not  appear  from  this  affidavit  that  the  man  made  any 
objection,  or  was  backward  in  giving  this  assistance ;  nothing  like  it 
On  the  contrary,  he  went  down  unsuspectingly  and  took  the  whole 
of  the  crew,  to  the  number  of  one  hundred  and  seventy  or  one  hun« 
dred  and  eighty  men  on  board.  After  they  pame  on  board,  it  seems, 
they  started  between  two  and  three  hundred  hogsheads  of  wine  into 
the  sea ;  such  an  event  might  take  place,  under  the  particular  cir- 
cumstances of  their  situation,  without  much  blame  being  imputed  to 
them.  The  master  farther  states  '^  that  the  captors  likewise 
threw  overboard  sundry  goods  stowed  •in  the  cabin,  and  [•244] 
divers  articles  belonging  to  the  ship ;  and,  on  his  remon- 
strating against  such  conduct,  he  was  repeatedly  assured  by  the 
officers  of  the  frigate  that  full  satisfaction  would  be  made  to  him  by 
the  British  government."  It  does  not  appear  that  he  objected  to  the 
removal  of  the  wine,  but  he  did  remonstrate  against  the  goods  being 
removed  out  of  the  cabin;  and  he  seems  to  have  acquiesced  under 
the  assurance  which  he  received  from  the  officers,  that  compensation 
should  be  made  him.  I  should  not  impute  much  blame  to  the  cap- 
tors for  this  act,  nor  to  the  master  for  his  remonstrance ;  the  captors 
might  think  it  necessary  to  have  the  goods  removed,  but  the  master 
might  not  feel  the  necessity,  or  he  might  make  this  sort  of  remon- 
strance for  the  purpose  of  receiving  those  assurances  which  were 
afterwards  given  to  him.  It  was  not  unnatural  that  such  a  man 
should  feel  some  uneasiness  at  the  loss  of  his  cabin-stores ;  and  till 
he  was  assured  that  compensation  was  to  be  made  to  him,  it  was  fit 
that  he  should  express  it  The  ship  arrived  at  Yarmouth  upon  the 
10th  of  January ;  and  it  appears  that  during  the  passage  from  the 
frigate  to  Yarmouth  she  was  navigated  by  the  master  himself  and 
his  own  crew,  except  that  the  pilot  belonging  to  the  frigate  con- 
ducted her  through  the  banks  of  Yarmouth.  On  the  10th  and  11th 
of  January  the  crew  of  the  frigate  left  the  ship,  and  went,  some  on 
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shorei  and  others  on  board  his  Majesty's  ships  lying  at  Yarmouth* 
He  states  '^  that  the  papers  were  then  demanded  from  him,  and  he 
was  directed  to  go  to  a  Mr.  Stewart  of  that  place." 

Now  supposing  this  account  to  be  true,  I  cannot  bat 
[  *  245  ]  think  that  this  was  a  service  of  the  highest  *  importance ;  in 

truth,  not  much  short  of  a  high  salvage  service.  An  assist- 
ance was  given,  which,  whether  voluntary  or  not,  was  the  actual 
means  of  restoring  one  hundred  and  seventy  or  one  hundred  and 
eighty  officers  and  men  to  this  country.  The  parties  who  conferred 
this  benefit  are  surely  entitled  to  be  liberally  considered  by  those  who 
received  it  Who  are  the  parties  who  conferred  it?  Clearly  the 
master,  because  he  was  immediately  concerned  in  the  transaction ; 
and  I  think,  likewise,  the  owner,  whose  vessel  was  the  instrument  of 
preservation.  With  respect  to  the  owners  of  the  cai^o,  I  cannot  see 
what  special  claim  they  would  have.  Their  property  is  not  at  all 
concerned  in  the  preservation  of  the  crew  so  taken  up;  and  if 
it  turns  out  to  be  enemy's  property,  there  is  no  reason  why  that 
may  not  be  oondemned.  I  therefore  think  this  suit  has  been  not 
improperly  instituted;  but  if  the  ship  had  really  belonged  to  an 
enemy,  in  my  opinion  the  character  of  enemy  itself  must  have  been 
blotted  out  and  obliterated  by  such  a  service  as  this.  If  I  was  com- 
pelled to  condemn  this  ship,  it  would  be  a  most  reluctant  condemna^ 
tion  indeed.  I  hope  and  trust  that  if  the  circumstances  are  true,  as 
stated  by  the  master,  a  condemnation  of  the  vessel  would  be  the 
very  last  thing  to  present  itself  to  the  expectation  of  the  asserted 
captors. 

This  being  the  case,  then,  upon  the  statement  of  the  master,  it 
remains  only  to  inquire  into  the  fact,  whether  it  is  true  or  not ;  for 
if  this  account  is  fictitious,  then  all  these  encomiums  which  I  have 
passed  upon  it  arc  entirely  thrown  away.    Now  I  observe  th»e  are 

no  affidavits  brought  in  on  the  part  of  the  captors  to  show 
[  *  246  ]  to  me  that  this  is  not  a  fair  *  representation.     They  might 

have  produced  them ;  but  I  do  not  understand  that  there 
has  been  any  application  made  to  the  court  for  leave  to  exhiUt 
affidavits  on  their  part,  in  order  to  contradict  what  the  master  lias 
deposed.  It  stands  therefore  uncontradicted  by  the  captors ;  and  till 
this  moment  no  attempt  has  been  made  to  impeach  the  troth  of  the 
master's  representation.  If  it  is  contradicted  at  all,  it  is  said  to  be 
contradicted  by  his  own  deposition,  for  that  he  has  deposed  to  a  fetct 
of  cc^pture  on  the  high  seas,  whilst  all  that  he  has  said  beyond  that 
is  a  mere  fable,  as  he  was  taken  in  the  ordinary  course  of  prize. 

But  I  cannot  accede  to  this  representation.  It  is  true,  that  upon 
tile  third  interrogatory  he  says,  in  the  usual  words  ^  that  he  was  taken 
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and  seized  upon  the  high  seas,  on  suspicion  of  having  French  pro- 
perty on  board,  and  that  he  was  taken  by  the  Apollo  frigate.'*  But 
this  I  understand  to  be  little  more  than  the  formal  answer  to  the  in- 
terrogatory, as  usually  taken  by  the  examiner ;  describing  in  a  sort  of 
general  way,  the  ship  whose  crew  took  possession  of  him,  and  the 
time  when  that  possession  was  taken  ;  but  not  excluding  these  particu- 
lar circumstances,  which  stand  uncontradicted  on  his  affidavit  There 
it  appears  that  the  true  reason  of  their  coming  on  board  was  the  im- 
mediate preservation  of  their  lives,  and  that  they  never  thought  of  de- 
manding his  papers  in  quality  of  captors  till  they  had  got  safe  into  Yar- 
mouth. Nobody,  at  this  time,  ventures  to  deny  that  the  situation  of 
The  Apollo  was  what  he  describes  it ;  and  if  so,  it  is  not  to  be*takeu 
literally  that  a  stranded  ship  went  a  capturing ;  and  I  will 
add,  that  it  is  not  a  very  probable  thing  that  the  •crew  of  [  *  247  ] 
such  a  ship  should  apply  to  any  other  vessel,  with  any  other 
original  purpose  than  to  obtain  assistance.  The  assistance  was  given. 
Upon  the  25th  interrogatory  he  expressly  mentions,  "  that  the  wine 
and  other  goods  were  thrown  overboard,  about  a  mile  from  the  Haak 
Sands,  for  the  purpose  of  enabling  them  to  take  on  board  the  crew  of 
his  Majesty's  frigate  The  Apollo,  which  was  then  upon  a  sand."  I 
can  entertain  no  doubt  of  this  account  The  mere  fact  of  one  hundred 
and  seventy  or  one  hundred  and  eighty  men  coming  on  board,  and 
remaining,  is  a  proof  that  they  came  for  another  purpose  than  that 
of  making  prize  of  this  merchantman. 

An  offer  has  since  been  made  by  the  captors  to  release  this  ship ; 
but  the  offer  was  clogged  with  a  reservation  of  freight  and  expenses, 
and  the  poor  man's  private  adventure,  and  therefore  could  not  be  ac- 
cepted. It  turns  out  that  the  agent  for  the  captors  afterwards  brought 
in  papers  relating  to  the  private  adventure,  which  had  been  delivered 
up  some  time  before  by  the  master.  Why  were  these  papers  not 
brought  in  immediately  by  the  agent  ?  They  were  very  erroneously 
kept  back.  Agents  must  understand  that  they  have  no  right  to  keep 
back  papers  in  their  own  private  possession.  The  inconvenience  of 
Jailing  in  this  duty  is  manifested  in  the  present  case ;  for  as  soon  as 
ever  these  papers  were  brought  in,  a  restitution  of  the  private  adven- 
tnre  was  immediately  offered. 

^  Another  fact  of  a  similar  kind  requires  some  observation  from  me. 
The  master,  upon  his  examination,  brought  in  a  paper  which  the  in- 
trepreter  refused  to  accept,  saying  it  was  of  no  consequence.     What 
right  had  the  interpreter  to  say  that?     What  were  the  commissioners 
and  actuary  about,  when  they  permitted  it  to  be  said  ?     It 
*  happens  that  the  paper  is  of  no  special  importance ;  but  [  *  248  ] 
every  ship's  paper  is  of  importance ;  and  the  commissioners 
are  bound  to  receive  it 
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Upon  the  whole,  I  think  there  does  appear  great  merit  upon  the 
part  of  this  master,  with  respect  to  the  preservation  of  so  many 
lives  of  his  Majesty's  officers  and  crew ;  and  I  am  of  opinion  that  the 
court  is  bound  to  act  as  liberally  as  it  can.  I  shall  restore  the  ship, 
and  I  shall  give  the  freight  and  expenses,  and  private  adventure,  and 
a  reasonable  demurrage  during  the  time  the  vessel  has  been  detained ; 
and  I  desire  that  these  may  all  be  estimated  by  the  registrar  and  mer- 
chants in  the  most  favorable  manner. 

May  30,  1800.  Farther  proof  being  made  of  the  cargo,  it  was 
ordered  to  be  restored. 


The  Odin,  Hals,  master. 

March  15, 1799. 

▲  Bridflh  ahip,  ostensiblj  transferred  to  a  Dane,  taken  trading  with  the  enemji  oondemned 
with  her  oai^o,  inyolyed  in  the  same  claim.^ 

This  was  a  case  of  a  ship  ostensibly  transferred  from  a  British  sub- 
ject to  a  Dane,  and  taken  trading  with  the  enemy. 

Judgment. 
Sir  W.  Scott.  This  is  a  case  of  very  considerable  property ;  the 
ship  and  cargo,  both  of  which  are  involved,  being  described  to  be  of 
the  value  of  150,000t  Being  of  this  value,  it  is  of  course  a  case  of 
proportionable  importance,  and  I  feel  the  caution  with  which  a  judi- 
cial determination  upon  interests  of  such  an  extent  ought  to  be  framed 
and  delivered.     At  the  same  time  it  is  unnecessary  to  observe,  that 

the  quantum  of  the  property  can  have  no  influence  upon 
[  *  249  ]  the  legal  merits  of  the  *  questions  which  I  have  to  examine ; 

the  same  principles  apply  to  a  case  of  150^  (all  other  circum- 
stances being  equal,)  which  must  be  applied  to  this  case  of  150,000t; 
and  the  same  general  duty  lies  upon  the  court  to  proceed  with  all  the 
tenderness  which  is  due  to  property,  however  small,  and  with  aU 
the  firmness  which  it  is  bound  to  exercise,  be  the  property  ever  so 
large. 


^  [For  a  reference  to  other  transfers  found  fraudulent,  see  note  to  The  Endmnghti 
1  C.  Rob.  22.] 
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The  elaim  giyen  is  for  the  ship  and  cargo,  as  the  property  of  Mr. 
Jacob  Kresting,  described  to  be  a  Norwegian  by  birth,  resident  and 
carrying  on  his  business  at  Fredericksnagore,  a  Danish  establishment, 
near  Calcutta,  in  which  he  is  second  in  council.     It  appears  that  the 
ship  went  with  a  cargo  from  the  river  Hughley  to  Batavia;  part 
of  that  cargo  she  disposed  of  there,  and  took  another  cargo  destined 
to  Copenhagen ;  and  in  the  prosecution  of  her  voyage  was  seized  and 
taken  by  a  British  ship  of  war.     And  if  this  had  been  the  whole  of 
the  case,  the  consequence  must  have  been  an  immediate  restitution ; 
because  this  court  has  not  taken  upon  itself  to  lay  down,  that  a  Dan- 
ish merchant  at  Fredericksnagore,  a  Danish  settlement,  may  not  send 
a  cai^o  of  his  own,  in  his  own  ship,  to  Batavia,  tiiere  dispose  of  that 
cargo  and  purchase  another,  and  bring  it  to  his  own  country  in  Eu- 
rope.    But  a  fact  appears  in  the  case,  a  fundamental  fact,  which  gives 
rise  to  the  whole  of  the  present  inquiry,  namely,  that  thb  ship  bad 
been,  a  very  short  time  before  this  voyage,  the  property  of  Messrs. 
Lambert  and  Ross,  British  subjects,  residing  at  Calcutta.     This  fact 
leads  to  the  question,  whether  this  ship  had  been  actually  and  bond 
fide  transferred  from  them  to  this  Danish  merchant  ?     For 
if  not,  if  she  continued  *  the  property  of  these  British  mer-  [  •  250  ] 
chants,  going  on  their  commercial  errands  to  Batavia,  then  a 
port  of  the  public  enemies  of  his  majesty,  she  is  going  illegally,  and  ille- 
gally, so  as  to  subject  her  to  confiscation ;  there  being  no  maxim  bet- 
ter or  more  firmly  established,  in  the  maritime  law  of  this  country, 
than  this,  that  no  subject  of  the  king  can  trade  directly  with  the  pub- 
lic enemy,  but  under  a  license  authorizing  him  so  to  do ;  and  that 
if  he  does  presume  to  trade  otherwise,  his  property,  so  employed,  is 
liable  to  confiscation.^   If  this  should  turn  out  to  be  the  case  respecting 
the  ship,  it  will  dispose  of  all  British  interest  in  her.     The  cargo,  it  is 
to  be  observed,  is  claimed  for  the  same  person,  and  in  the  same  claim. 
If  the  claim  is  deemed  fraudulent,  as  it  respects  the  property  of  the  ship, 
it  will,  I  think,  be  entitled  to  little  regard  as  it  respects  the  property 
of  the  cargo,  claimed  for  the  same  proprietor,  and  appearing  evidently, 
to  be  concerned  in  one  and  the  same  original  adventure.  I  am  not  aware 
of  the  obligation  that  lies  upon  the  court,  in  the  case  of  such  a  claim, 
to  separate  its  sound  from  its  diseased  parts,  for  the  benefit  of  a  claim* 
ant  detected  in  the^alsehood  of  a  considerable  portion  of  his  claim. 
He  has  no  right  to  insist  that  a  discrimination  shall  be  made  in  the  pro- 
perty, which,  if  any  part  be  his  own,  he  has  fraudulently  and  with 
corrupt  views  mixed  up  with  the  property  of  others.    But  in  this  par- 
ticular case,  it  does  not  rest  upon  that  general  principle,  because  much 


^  Vide  wpra.    The  Hoop,  p.  196. 


251  CASES    DETERMINED    IN    THE 

The  Odin.    1  C.  Bob. 

of  the  evidence  (at  least  arising  from  general  cirenmstances)  which 
applies  to  the  property  of  the  ship,  applies  with  equal  force  to  that 
of  the  cargo. 

It  is  not  to  be  denied  that  the  ship  had  been  very  recently 
[  •  251  ]  the  property  of  these  British  merchants,  navigated  *  by  John 
Elmore ;  but  there  is  a  bill  of  sale  regularly  executed  under 
their  hands,  by  which  she  is  transferred  to  Mr.  Kresting;  and  the  bene- 
fit of  the  general  presumption  has  been  claimed  for  this  transfer,  that 
every  act  must  be  presumed  a  bond  fide  and  a  real  act  —  to  which 
may  be  added,  the  other  general  presumption,  that  the  acts  of  men 
must  be  taken  primd  facie  to  be  innocent ;  whereas  if  this  transfer  is 
fictitious,  here  is  a  criminal  transaction  of  a  direct  trading  with  the 
enemy.     Other  more  particular  presumptions  have  been  called  in  aid* 
It  was  said,  that  it  was  highly  improbable  that  British  merchants 
should  send  their  property  of  immense  value  to  an  enemy's  port, 
where  it  would  run  the  hazard  of  confiscation.     To  estimate  the 
weight  of  that  presumption,  I  must  recollect  what  was  the  situation 
of  Batavia ;  a  settlement  loaded  with  valuable  produce,  which  they 
had  no  means  of  exporting,  nor  any  sufficient  opportunities  of  sale. 
In  this  state  of  things,  they  would  be  likely  enough  to  favor  the  access 
of  every  customer,  without  inquiring  very  minutely  into  his  national 
character ;  if  a  man  came  there  with  good  bills  to  hand  off  these  va- 
luable products,  he  might  wear  a  very  thin  veil  without  much  hazard 
of  their  peeping  under  to  discover  the  real  country  to  which  his  capi- 
tal belonged ;  a  slight  covering  would  suffice,  without  any  danger  of 
a   severe   curiosity.     It  is   said   again,  that  there  could  be  no  in- 
ducement ;  but  to  that  the  state  of  the  settlement  I  have  described  is 
a  complete  answer,  for  in  such  a  state  there  must  be  the  temptation 
of  most  extraordinary  good  bargains.     It  is  hardly  possible  not  to  no- 
tice, upon  the  subject  of  presumptions,  something  of  a  coun- 
[  *  252  ]  ter-presumption,  *  that  if  British  subjects  meant  to  adventure 
in  a  trade  of  that,  nature,  Fredericksnagore  is  a  convenient 
neighbor  to  call  in  aid  of  such  projects.     It  is  near  Calcutta;  and 
the  opportunity  of  communication  open  and  constant. 

Not  only  the  bill  of  sale,  but  there  are  other  papers  which  have  a 
regular  appearance ;  so  that  if  the  court  pronounces  against  the 
elaim  it  must  pronounce  that  these  papers,  several  in  number,  are 
mere  fabrications,  utterly  void  of  truth.  The  first  observation  made 
on  the  part  of  the  captors  is,  that  upon  any  supposition  the  papers 
would  be  regular ;  and  it  is  true.  For  the  very  intention  of  the  fiaud 
is,  (if  it  be  a  fraud,)  to  deceive  by  the  regularity  of  the  papers ;  it  is 
the  necessary  apparatus  and  machinery  of  such  a  case,  and  therefore 
it  is  by  no  means  enough  to  say,  "  Our  papers  are  all  in  order." 
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What,  it  is  asked,  do  you  hold  papers  for  nothing  ?  Are  we  to  have 
a  new  law  of  nations,  in  which  it  is  to  be  held  that  regular  docu- 
ments are  of  no  avail?  Certainly  not;  such  papers,  duly  verified 
and  supported,  are  strong  primd  fade  evidence  in  all  cases,  and,  if 
unopposed,  are  conclusive  evidence ;  but  if  there  are  circumstances 
and  facts  appearing  in  the  case,  leading  justly  to  the  conclusion  that 
those  papers,  though  formal  in  themselves  and  though  formally  sup- 
ported by  oath,  are  nevertheless  false,  it  would  be  ridiculous  to  say 
that  the  court  is  bound  by  them.  It  is  a  wild  conceit  that  any  court 
of  justice  is  bound  by  mere  swearing;  it  is  the  swearing  credibly 
that  is  to  conclude  its  judgment  Unquestionably  a  Court  of  Admi- 
ralty will  proceed  with  all  requisite  caution  in  determining  against 
regular  papers  regularly  supported;  but  if  the  papers  say 
one  thing  *  and  the  facts  of  the  case  another,  the  court  must  [  *  253  ] 
exercise  a  sober  judgment,  and  determine  according  to  the 
common  rules  of  evidence  to  which  the  preponderance  is  due. 

The  first  question  that  occurs  upon  regular  papers  is,  whether  they 
are  duly  supported  by  the  oc^th  of  the  master.  For  he  is  the  person 
who  is  expected  to  verify  the  transactions.  But  unfortunately,  in 
the  present  case,  here  is  a  preliminary  question  to  be  settled,  namely, 
who  is  the  master;  for  there  are  two  persons  to  whom  that  character 
is  attributed, —  Hals,  and  Elmore,  the  person  who  had  been  master 
before  the  transfer.  Hals  says  he  himself  was  master ;  so  says  the 
mate ;  and  so  says  Elmore.  Bat  one  witness,  Roma,  says  no ;  that 
Elmore  was  the  real  master,  and  Hals  merely  colorable  master,  with- 
out any  real  authority  or  concern  whatever  respecting  either  the  ship 
or  the  cargo.  It  is  a  material  question,  touching  the  credit  of  these 
witnesses,  and,  by  so  doing,  affecting  the  merits  of  the  case  in  whom 
the  character  of  master  really  resides.  Roma  has  been  described  by 
the  counsel  for  the  claimants  themselves  as  ignorant,  but  not  cor- 
rupt, —  and  he  is  certainly  ignorant  on  points  which  he  had  not  the 
means  of  knowing ;  but,  upon  those  points,  it  is  observed  he  speaks 
with  modesty  smd  reserve,  and  in  an  avowed  style  of  mere  supposi- 
tion and  belief.  Is  there  any  instance  in  which  he  has  taken  upon 
himself  to  speak  confidently  where  he  had  not  the  means  of  knowing 
certainly  ?  I  find  none.  With  respect  to  the  witnesses  who  contra- 
dict him,  he  has  a  right  to  have  applied  in  his  behalf  that  test,  to 
which  all  witnesses  produced  in  all  courts  of  justice  are  sub- 
ject, namely,  that  any  one  detected  falsehood  in  their  *depo-  [  *  254  ] 
sition  overthrows  the  whole  of  their  credit  I  am  well  aware 
that  this  rule  may  be  too  rigorously  pressed  to  the  disadvantage  of  a 
very  fair  witness.  On  a  public  examination  a  witness  may,  by  sud- 
den and  ill-understood  questions,  be  made  to  commit  contradictions 
VOL.  I.  15 
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which  are  to  be  held  up  as  fatal  to  his  general  testimony.  But 
where  a  witness  is  examined  deliberately  and  in  private  upon  interro- 
gatories prepared,  and  has  the  opportunity  of  weighing  his  answers 
before  he  finally  signs  them,  they  being  read  over  to  him,  it  must  at 
least  be  admitted  that  whatever  other  disadvantage  such  a  mode  of 
judicial  inquiry  may  be  exposed  to,  it  can  never  be  seriously  urged 
that  a  witness  has  been  entrapped  by  surprise  and  through  inadver- 
tence,—  has  been  made  to  say  that  in  hurry  and  confusion  and  mere 
weakness  of  nerves  and  apprehension,  which,  on  recollection  and 
deliberation  and  the  free  use  of  his  understanding,  he  has  a  right  to 
unsay ;  and,  therefore,  in  courts  proceeding  in  this  course  of  exami- 
nation, the  rule  of  falsus  in  vno  falsus  in  omnibus  is  a  rule  of  unex- 
ceptionable justice.  Now  to  apply  this  test,  Mr.  Hals  (to  whose 
prejudice  I  am  unwilling  to  strain  any  thing)  says,  in  positive  termsy 
*<that  there  were  seven  passengers  on  board  this  vessel  Their 
names  were  John  Elmore,  John  Ewing,  two  children  of  a  Mr.  Eade, 
of  Bengal,  a  child  of  a  Captain  Dawes,  a  black  servant  belonging  to 
tiie  same  children,  and  a  black  servant  belonging  to  the  second  mate ; 
that  the  said  John  Elmore  is  an  Irishman,  formerly  master  of  the 
ship,  and  at  times  assisted  the  deponent  in  the  navigation  of  her." 
According  to  this  account  Elmore  was  a  .mere  passenger  and  no- 
thing else,  occasionally  giving  a  voluntary  assistance  and 
[  *  255  ]  nothing  *  more,  as  any  other  mere  passenger  might  da 
The  mate,  in  like  manner,  or  rather  with  more  reserve  still, 
says  that  there  were  such  and  such  passengers,  and  amongst  them 
Mr.  Elmore.  Now  it  does  happen  that  Mr.  Elmore  himself  is 
examined ;  and,  first,  what  does  he  say  with  respect  to  the  passen- 
gers ?  He  says  there  were  four  passengers  on  board ;  Mr.  Ewing, 
an  American,  and  three  children,  whose  names  he  mentions.  Ac- 
cording, then,  to  this  account,  there  were  only  four  passengers,  of 
whom  he  does  not  at  all  number  himself  as  one.  He  is  asked  in 
another  interrogatory,  "  In  what  capacity  he  belonged  to  the  ship  ?  " 
He  answers,  '^  that  he  was  sea-pilot,  or  navigator,  and  that  he  was 
engaged  to  go  in  that  character  upon  this  voyage;"  he  has  not 
thought  it  necessary  to  mention  upon  what  terms.  But  he  says  this 
official  character  did  belong  to  him  ;  he  was  an  officer  on  board  the 
ship,  and  so  appointed  by  Mr.  Krefting.  Now,  if  this  be  the  case,  I 
ask  is  it  a  true  representation  or  a  false  one  which  Hab  has  know- 
ingly given  of  this  matter?  This  question  must  be  determined  by 
what  every  man  must  understand  Hals  meant  to  convey  respecting^ 
the  situation  and  character  of  Elmore.  If  he  meant  to  convey  this 
impression,  that  Elmore  was  a  passenger  and  a  passenger  only,  who 
occasionally  lent  a  hand  from  mere  inclination,  is  not  that  a  gross 
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falsification  on  the  part  of  Hals,  who,  being  the  master  of  the  vessel, 
coold  by  no  possibility  be  ignorant  that  Elmore  was  on  board  this 
vessel  as  a  hired  officer,  on  a  contract  with  their  common  owner. 
Taking  it  in  this  view,  I  cannot  but  think  that  it  would  be  a  most 
unnatural  strain  of  charity,  such  as  must  do  violence  to  any 
man's  *  understanding  or  his  sincerity,  not  to  pronounce  [*2d6] 
that  Hals  has  most  grossly  prevaricated  in  his  representa- 
tion of  this  matter.     And,  therefore,  whatever  his  general  character 
may  be,  about  which  loud  outcries  have  been  made,  that  must  be 
extracted  from  other  materials,  to  be  found  elsewhere ;  but,  froih 
what  is  found  here,  I  am  under  the  necessity  of  holding  him  a  wit- 
ness utterly  unworthy  of  all  credit  in  this  cause ;  and  I  may  ven- 
ture to  strike  his  mate  out  of  the  list  of  witnesses  for  the  same 
reason. 

The  matter  of  fact  then  stands,  these  two  witnesses  being  dis- 
missed, between  Elmore,  on  the  one  side,  and  Roma,  on  the  other ; 
Elmore  describing  himself  as  sea-pilot,  Roma  describing  him  as  real 
captain.  By  sea-pilot,  a  term  not  very  familiar  to  landsmen,  I  pre- 
sume is  meant  the  person  who  has  the  care  of  the  navigation  at  sea, 
but  has  nothing  to  do  with  the  concerns  of  the  vessel  in  port  Ac- 
cordingly, it  is  represented  that  Elmore's  authority  ceased  entirely  on 
coming  into  port ;  Hals  appears  in  command.  He  is  presented  by 
the  owner  of  the  ship  in  that  character  to  every  person  who  has  deal- 
ings with  the  ship  or  cargo,  and  Elmore  sinks  into  the  mere  pas- 
senger, uninterested  and  unauthorized  respecting  either.  But  how 
stand  the  facts  ?  Certain  it  is  that  Mr.  Elmore  is  entered  upon  the 
muster-roll  and  the  log-book  as  a  passenger, —  a  false  fact  db  initio. 
In  order  to  account  for  this  an  explanation  is  suggested,  that  this 
was  done  to  prevent  his  being  known  as  an  English  officer  of  this 
ship  at  Batavia,  an  enemy's  settlement,  where  he  might  have  been 
personally  treated  as  an  Englishman,  and  with  some  danger  to  the 
ship  herself,  on  account  of  his  official  connection  with  her. 
If  that  had  *been  the  only  purpose  of  this  disguise,  it  would  [  •267  ] 
have  dropped  oflF  when  he  left  the  enemy's  country  and  the 
danger  ceased.  How  comes  it  about  that,  even  so  late  down  as  on 
the  present  examinations,  long  after  all  fear  of  the  Dntch  was  out  of 
the  question,  Hals  and  the  mate  still  hold  out  this  man  as  a  mere 
passenger?  The  explanation,  therefore,  is  but  a  half  covering  for 
the  fact  As  to  subsequent  transactions,  it  appears  that  Eknore  con- 
fined the  chief  mate,  by  an  act  of  his  authority,  during  the  passage ; 
that  he  gave  the  orders  for  stowing  the  cargo ;  and  that,  during  the 
voyage  firom  Calcutta  to  Batavia,  he  sold  boxes  of  opium,  a  commo- 
dity of  which  a  very  large  value  vrill  lie  within  a  very  small  com- 
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pass.  Roma  says  that  he  went  down  into  the  hatchway  to  sling 
them  up  ;  and,  on  asking  Elmore  if  it  made  any  odds  as  to  number 
or  marks,  he  said  no,  and  directed  him  to  take  the  first  that  came  to 
hand.  These  are  acts  of  power  rather  beyond  the  functions  of  a  sea- 
pilot.  At  Batavia  how  is  he  employed?  An  application  is  there 
made  by  a  person  for  a  passage  to  Europe;  this  application  is  not 
made  to  Hals,  but  it  is  made  to  Elmore,  under  the  denomination  of 
Captain  Elmore.  The  pretence  set  up  is,  that  he,  being  an  English- 
man, it  was  natural  the  application  should  be  made  in  this  way ; 
that  is  an  explanation  that  has  but  half  a  coloring  in  this  case,  for 
he  lets  the  cabin  to  this  person.  He  describes  the  cabin  as  my  cabin, 
and  the  price  as  my  price.  The  same  observation  applies  to  the  act 
of  confining  the  chief  mate.  That  authority  was  exercised  by  El- 
more ;  but  there  is  a  sort  of  formal  paper  exhibited,  in  order  to  show 

that  that  might  be  done  by  order  of  Hals.     There  is  also 
[  •  258  ]  impress-money,  which  he  pays  in  his  *  own  name.    Why,  it 

is  said,  in  answer  to  all  this,  that  this  was  an  act  of  neces- 
sity ;  that  he  was  obliged  to  transact  this  business,  because  he  him- 
self was  unable  to  go  on  shore,  and  dared  not  to  set  his  foot  in  a 
hostile  port.  Now  I ^ think  the  letter  which  is  exhibited  here,  written 
by  this  person,  does  give  the  most  effectual  contradiction  to  such 
representation.  It  is  a  letter  addressed  to  Messrs.  Lambert  &  Co.,  in 
which  he  says  :  <'  I  assure  you  I  have  not  had  a  foot  on  shore  since 
Mr.  Ogilvie  left  the  ship  at  Calcutta.  I  was  not  allowed  to  take  an 
English  assistant,  and  a  Dane  could  not  be  procured  for  any  money ; 
two  hundred  rix  dollars  were  offered.  I  left  Bengal  with  two  assist- 
ant Danes.  The  ^one  was  constantly  inebriated;  the  other,  the 
second,  so  ignorant,  he  did  not  know  the  right  end  of  a  hand- 
spike." 

This  is  not  the  style  of  a  man  having  nothing  to  do  but  with  the  sea- 
navigation  of  this  vessel.  It  is  said,  that  this  is  a  mere  effusion  of 
vanity ;  a  vain-glorious  air  of  representing  himself  as  a  commander, 
where  he  was  not.  Not  very  likely,  I  think.  Mr.  Elmore  is  a  man 
advanced  in  years,  much  beyond  the  vanity  of  youth.  He  had  been 
master  of  this  vessel,  and  therefore  was  not  very  likely  to  turn  giddy 
with  such  an  elevation.  He  goes  on  to  state,  "  and  I  am  certain,  had 
I  left  the  ship  for  one  day,  that  we  should  not  have  a  man  on  board 
the  next."  That  passage  conveys  to  my  mind  a  decisive  impression, 
that  this  man  remained  on  board  the  ship,  not  because  he  was  afraid 
of  going  on  shcMre,  or  had  any  personal  apprehension  horn  the  Dutch, 
but  because  he  had  the  authority  of  that  ship,  and  certainly  wrote  as 

the  master.     Then,  if  that  is  the  case,  what  becomes  of  the 
[  *  259  ]  'plea  set  up  ?    I  say,  a  more  direct  misrepresentation  could 
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not  be  furnished,  than  is  affected  to  be  given  of  this  transaction. 
To  be  sure,  there  were  twenty  reasons  why  this  man  should  be 
held  back  in  this  transaction  ;  for  certainly,  whatever  the  truth  of  the 
transaction  might  be,  it  was  to  appear  a  matter  perfectly  fair.  It 
must  be  a  part  of  the  scheme,  d  priorij  that  the  outward  appearance 
was  to  be  Danish,  totally  un-British,  if  I  may  be  allowed  so  io  ex- 
press myself.  A  British  master  would  have  been  an  inconvenient  per* 
sonage ;  still  more  the  former  British  master.  If  a  Dane  hdidbandfide 
purchased,  the  former  English  master  is  the  very  last  man  he  would 
have  chosen  to  have  left  on  board,  and  especially  with  any  share  of 
command  in  her.  A  Dane  must  have  felt,  that  it  was  for  his  interest 
in  the  river  Hughly,  as  well  as  at  Batavia,  to  have  not  a  shade  of  Bri* 
tish  complexion  remaining  upon  his  property. 

There  is  much  collateral  evidence  arising  from  other  circumstances, 
of  which  Hals's  rate  and  state  of  expenses  is  one.  Krefdng,  the  sup- 
posed owner,  writes  him  a  letter,  in  which  it  appears  that  he  was  to 
be  allowed  for  his  expenses  at  Copenhagen  sixteen  dollars  a  month, 
(about  twepty  pence  a  day,)  and  he  is  not  to  spend  more.  Now, 
without  supposing  that  the  master  of  a  Danish  East  Indiaman  is  ao- 
customed  to  the  same  style  of  establishment  which  is  known  to  exist 
in  British  vessels  of  the  same  description,  and  making  all  reasonable 
allowance  for  the  difference  of  money  at  London  and  at  Copenhagen, 
and  for  the  different  habits  of  luxury  which,  may  prevail  in  those 
places,  I  cannot  but  think  it  an  extraordinary  thing,  that  the 
master  and  manager  of  such  a  valuable  East  India  *  ship  and  [  *  260  ] 
cargo  as  this  (stated  to  be  150,000Z.)  should  be  restricted  by 
his  owner  to  so  severe  an  economy  as  twenty  pence  a  day,  on  his 
arrival  in  the  capital  of  his  own  country  in  Europe.  It  is  impossible 
Ihat  this  can  be  the  allowance  made  to  the  real  master  of  the  vessel 
As  to  transactions  of  business  at  Batavia,  the  balance,  in  point  of 
agency,  is  without  all  comparison  on  the  side  of  Elmore.  He  does 
every  thing  that  is  done,  and  appears  to  have  the  whole  of  the  con- 
fidence. Great  reliance  was  placed  upon  the  objection  that  Elmore 
could  not  be  the  captain,  because  he  was  not  to  complete  the  voyage ; 
he  was  to  leave  the  ship  in  England,  and  not  to  go  on  to  Copen- 
hagen. I  can't  think  that  much  attention  is  due  to  that  Precau- 
tions  were  taken  for  forwarding  this  ship  on  her  arrival  in  Europe, 
firom  England  to  Copenhagen,  and  for  managing  her  concerns  there. 
The  voyage  was  substantially  completed  on  her  arrival  in  Europe. 
And  to  say  nothing  of  the  plea  of  ill  health,  which  made  it  desirable 
to  Elmore  to  quit  the  ship  in  England,  there  are  other  reasons, 
obvious  enough,  why  it  should  be  deemed  prudent  for  an  English 
captain  of  a  foreign  East  Indiaman  to  retire  from  the  ship  as  soon  as 
15* 
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possible  after  she  reached  England,  coming  from  the  ports  of  the 
enemy. 

Upon  the  whole,  I  am  satisfied,  judging  as  carefully  as  I  can,  that 
Elmore  was  the  real  master  of  this  vessel.  That  being  determined, 
how  does  it  affect  the  truth  of  the  transaction  of  the  sale  ?  He  was 
master  to  the  time  of  the  sale.  Hals  proves  that  he  delivered  him 
possession  of  her.     Elmore  gives  a  different  representation,  for  he 

says  that  Krefting  delivered  possession;    and  though  the 
[  *  261  ]  counsel  have  accounted  for  ^this,  by  saying  that  Krefting 

delivered  possession  by  the  agency  of  Elmore,  I  cannot  but 
think  that  the  explanation  would  have  come  rather  in  a  more  satis- 
factory form,  if  it  had  been  furnished  by  Elmore  himself  in  his  depo- 
sition. It  is  clear,  then,  that  Elmore  was  the  master  up  to  the  time 
of  the  transfer.  It  is  likewise  clear  that  he  was  master  afterwards, 
and  upon  terms  of  particular  intimacy  with  the  owner,  Mr.  Lambert ; 
for  there  is  a  letter  produced,  in  which  he  gives  a  confidential  account 
of  his  private  coacerns,  addressed  to  Mr.  Lambert,  under  the  title  of 
**  My  dear  friend."  Now  it  appears  to  me,  that  a  master,  standing 
upon  this  footing,  could  not  but  have  been  apprized  of  the  material 
circumstanceB  of  the  transfer  of  this  East  India  vessel,  of  which  he 
was  master  before,  and  continued  so  afterwards.  Let  us,  then,  see 
what  he  says  upon  the  purchase.  Being  asked  on  the  9th  interroga- 
tory, he  says,  ''  That  Jacob  Krefting  was  the  owner  of  the  ship  at 
the  time  of  seizure.  His  cause  of  knowledge  is,  that  he  gave  direc- 
tions concerning  the  ship,  and  engaged  the  deponent  to  go  as  pilot 
on  the  voyage  under  Captain  Hals,  and  that  Krefting  was  always  re- 
ceived, when  on  board,  by  Hals,  as  the  owner,  and  saluted  as  such.*' 
That  is  all  he  knows  about  it  He  is  asked  about  the  bill  of  sale ; 
he  says,  "  It  was  made  by  the  former  owners  to  Jacob  Krefting,  but 
be  can  give  no  farther  account  of  it,  having  never  seen  it"  On  the 
concluding  interrogatory,  he  says,  "  That  the  ship  was  built  for  the 
house  of  Lambert  and  Ross  &  Co.  of  Calcutta,  and  they  sold  her  to 
Krefting,  in  December  last,  at  Calcutta,  as  he  believes."     He  knows 

nothing  then  of  the  bill  of  sale,  nor  of  the  conditions  of 
[•  262]  sale,  nor  anything  about  it,  except  what  •he  learns  in  this 

distant  way  from  observation  and  general  inquiry.  Now,  I 
cannot  but  think,  that  if  such  sale  had  taken  place,  it  was  impossible 
but  that  he  must  have  had  a  complete  knowledge  of  it  He,  there- 
fore, either  dissembles  his  knowledge  of  a  transaction  which  he  must 
have  known,  or  no  such,  transaction  passed.  To  make  it  more  incre- 
dible, it  appears  that  this  person,  in  one  of  his  letters  to  Lambert, 
says,  "  You  know  Krefting  has  appointed  me  sea-pilot ; "  referring  to 
the  course  of  events  that  had  taken  place,  as  matters  of  mutual  com- 
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munication  and  knowledge.  Looking  to  all  these  circamatances,  I 
am  bound  to  say,  that  Elmore  is  discredited,  and  that  the  discredit  of 
snch  a  person,  attention  being  had  to  all  his  relations  towards  this 
ship,  does  in  a  most  material  degree  involve  the  discredit  of  the  trans- 
fer itselt 

U{>on  the  papers,  then,  it  is  stating  this  case  charitably  to  say,  that 
it  is  a  case  of  further  proof,  the  papers  being  in  no  degree  supported. 
As  to  depositions,  Hals  and  the  mate  I  have  dismissed ;  Elmore  pro- 
fesses entire  ignorance ;  Roma  says  he  heard  it  reported  that  the  ship 
belonged  to  Lambert  and  Ross ;  it  may  be  said  that  this  leaves  it  at 
large.  It  becomes  then  necessary  to  notice  other  papers  of  a  less 
formal  nature,  but  which  are  of  no  small  importance  in  the  decision 
of  this  cause,  —  I  mean  three  letters  to  Mr.  Lambert.  It  is  admitted 
by  the  counsel  for  the  claimants  that  they  are  not  without  their  diffi- 
culties ;  at  the  same  time  it  is  to  be  remembered  that  difficulties  may 
appear  in  a  very  fair  transaction.  But  if  the  transaction  is  fair,  a 
dear  and  certain  explanation  is  to  be  expected  and  the 
rather  because  the  parties  *  are  on  the  spot  who  can  supply  [  •  263  ] 
it  It  is  the  fate  of  this  court,  frequently  to  have  cases  sub- 
mitted to  it  loaded  with  difficulties  which  it  is  very  laborious  to  re- 
move, because  the  parties,  from  whom  alone  explanation  could  be 
obtained,  are  living  in  another  quarter  of  the  globe.  It  sometimes 
happens,  (it  did  so,  very  much  to  the  satisfaction  of  the  court,  in  the 
American  case  of  The  Providence,)  that  the  party  is  in  court,  and 
does,  with  a  promptness  that  beats  down  all  suspicion,  give  solutions 
as  fast  as  objections  are  proposed.  In  the  present  case,  Mr.  Lambert, 
the  party,  is  in  London ;  for  though  this  is  not  expressly  admitted, 
yet  the  whole  turn  of  the  argument  supposes,  that  the  Mr.  Lambert 
now  in  London,  and  the  Mr.  Lambert  who  was  then  in  India,  and 
was  returning  to  Europe,  is  one  and  the  same  person.  He  is,  there- 
fore, at  hand  to  furnish  all  necessary  explanations  to  the  counsel,  and 
he  was  bound  in  justice  to  give  all  the  assistance  which  must  una- 
voidably have  been  required.  The  court,  therefore,  had  a  right  to^  ex- 
pect that  the  difficulties  in  these  letters,  ^hich  are  addressed  to  him- 
self, would  have  received  explanations ;  not  such  as  can  be  traced  no 
further  than  the  mere  ingenuity  of  counsel,  of  a  nature  merely  con- 
jectural at  best ;  but  explanations  arising  from  an  intimate  knowledge 
of  the  transactions,  and  consequently  having  all  those  characters  of 
certainty,  and  singleness,  and  clearness,  which  prove  at  once  the  truth 
of  the  facts  and  the  truth  of  the  explanations. 

The  letters  exhibited  are  three  in  number..    No.  7,  is  a  letter,  dated 
Batavia,  March  3, 1798.     There  can  be  no  doubt,  upon  the 
comparison  of  hands,  that  *  this  is  a  letter  from  Mr.  Elmore,  [  *  264  ] 
and  it  is  subscribed  with  his  .initials,  J.  E.  ' 
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Dear  Sir, —  The  Odin  arrived  here  the  Ist  ult  Capt  Halse  is  tak- 
ing in  a  cargo  on  account  of  Mr.  Krefting,  as  Mr.  De  CJoning's  freight 
would  not  answer  his  purpose.  He  does  not  expect  to  leave  this 
place  until  the  1st  of  May,  which  will  make  it  December  before  I  can 
have  the  pleasure  of  seeing  you  in  London.  J.  E." 

Now  the  explanation  given  of  this  letter  is,  that  it  might  be  for  no 
other  purpose  than  to  inform  Mr.  Lambert,  the  friend  of  the  writer, 
that  he  should  be  in  London  in  December,  and  not  before.  If  that 
be  true,  what  occasion  is  theire  for  the  writer  to  enter  into  the  his- 
tory of  The  Odin  and  her  cargo  ?  Why  inform  Mr.  Lambert,  who 
was  unconcerned  in  the  ship  and  her  cargo,  that  Capt.  Hals  is 
taking  in  a  cargo  on  account  of  Mr.  Krefting,  as  De  Koning's  freight 
would  not  answer  his  purposes.  This  was  perfectly  immaterial  as  to 
the  matter  of  delay ;  because  the  taking  in  a  cargo  for  one  person 
would  just  take  up  as  much  time  as  taking  it  for  another.  But  if 
Mr.  Lambert  was  really  represented  by  Mr.  Krefting,  the  nominal 
party,  it  was  most  important  intelligence.  It  informed  him,  in  a  very 
few  words,  that  there  was  a^cargo  coming  home  on  his  own  account ; 
that  of  the  two  modes  of  proceeding  proposed,  it  had  been  found  advis* 
able  to  adopt  this,  and  that  he  might  insure,  and  take  other  measures 
accordingly.  As  to  the  suggestion,  that  all  this  was  for  the  mere  pri- 
vate amusement  of  Mr.  Lambert's  curiosity,  about  what  was  passing 
at  Batavia,  (as  a  man  interested  in  the  transactions  of  the 
[  *  265  ]  East,)  1  *  must  observe,  that  the  mere  insignificant  informa- 
tion about  this  ship  and  her  cargo  is  a  very  poor  selection 
of  topics  for  such  a  purpose,  and  that  the  letter  is  addressed  in  the 
absence  of  Mr.  Lambert  to  Messrs.  Prinsep  &  Co.,  who  could  cer- 
tainly feel  no  curiosity  about  any  such  matters. 

The  next  letter  is  taken  from  The  Nancy.  The  particulars  con- 
tained are  numerous;  and  it  has  been  argued  as  if  every  one  of 
those  particulars  must  be  taken  for  true.  By  no  means.  If  persons 
are  driven  to  the  necessity  orsending  information  by  other  ships  con- 
cerning matters  which  are  not  to  be  fully  avowed,  it  is  not  to  be  sup- 
posed that  the  truth,  and  the  whole  truth,  will  be  disclosed.  Such 
letters,  the  parties  very  well  know,  are  themselves  liable  to  be  inter- 
cepted ;  they  will  therefore  be  framed  witli  a  view  to  that  accident 
They  will  contain  as  much  information  as  may  be  necessary,  and  no 
more ;  and  they  will  be  mixed  up  with  other  matter  giving  the  busi- 
ness an  inoffensive  complexion.  Such  letters  are  half  natural  and 
half  artificial ;  all  that  makes  for  the  writers  is  to  be  suspected,  and 
all  that  makes  against  them  may  be  literally  and  safely  applied. 

The  letter  states,  ^  The  Odin  will  certainly  sail  from  this  place  the 
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first  of  next  month,  loaded  entirely  on  account  of  Mr.  Krefting,  being 
the  return  of  four  hundred  and  ten  chests  of  opium,  and  two  hundred 
and  eighty  bales  of  piece  goods ;  the  former  sold  for  three  hundred  rix 
dollars  per  chest,  the  latter  thirty  per  cent,  on  the  invoice.  The  re- 
turns are  a  specified  quantity  of  sugar  and  coffee,  which  entirely 
fills  the  hold."  Now,  although  he  had  already  informed  him  of  the  arri- 
val of  The  Odin,  yet  he  enters  into  all  the  particulars  of  the 
cargo,  and  the  *  management  of  it,  in  a  most  minute  man-  [  *  266  ] 
ner ;  and  he  concludes,  '^  be  so  good  as  to  order  me  a  pilot 
to  relieve  me  at  Dover,  to  carry  the  ship  to  Copenhagen,  6cc.^ 

Now,  why  all  these  minute  particulars  respecting  this  ship  and 
cargo  to  Mr.  Lambert,  if  he  was  totally  unconcerned  with  the  ship  and 
cargo  ?  Why  is  he  to  provide  pilots  ?  K  Mr.  Krefting  had  really  pur- 
chased this  vessel,  is  it  not  to  be  presumed  that  he  had  taken  all  due 
care  to  make  arrangements  of  that  sort,  and  had  not  left  it  to  the  chance 
of  Mr.  Elmore,  the  sea-pilot,  writing  a  letter,  upon  the  further  chance  of 
Mr.  Lambert's  having  arrived  in  Europe  ?  It  has  been  observed,  by 
way  of  explanation,  of  Mr.  Lambert's  being  so  minutely  informed  of 
the  lading  of  this  vessel,  that  he  might  have  an  interest  in  the  insur- 
ance of  this  cargo  made  at  Calcutta.  That  could  not  possibly  be,  be- 
cause it  was  perfectly  uncertain  whose  the  cargo  was  to  be,  De  Kon- 
ing's  or  Krefting's ;  and  likewise,  because  it  is  perfectly  clear,  that 
Elmore,  the  writer  of  that  letter,  asserts,  in  his  deposition,  that  he 
knew  of  no  insurance  whatever.  The  third  letter  is  that  already  re- 
ferred to,  in  which  Mr.  Elmore  writes,  "  that  he  had  not  set  a  foot  on 
shore,  &c" 

Thus  then  stands  the  case  upon  these  letters ;  and  they  certainly 
speak  a  language  inconsistent  with  the  formal  documents.  It  is  im- 
possible to  account  for  these  letters  on  any  supposition  that  Mr.  Lam- 
bert was  totally  uninterested  in  this  ship  and  her  cargo.  The  test  pro- 
posed is  a  perfectly  fair  one ;  show  authentic  documents  that  are  incon- 
sistent with  the  transaction  as  a  fair  transaction,  and  it  is  overthrown. 
Twenty  fair  papers  may  appear,  be  the  transaction  what  it 
may;  but  it  is  impossible  that  a  contradictory  *  document  [*  267  ] 
can  appear,  coming  from  the  parties  themselves,  and  yet 
the  transaction  be  true.  One  document  of  that  kind  reduces  the 
matter  ad  absurdum  and  impossible.  The  balance  stands  thus :  AU 
those  other  papers  may  be  fair,  and  yet  the  transaction  be  false ;  but 
this  paper  cannot,  by  any  possibility,  be  here,  if  the  transaction  be 
other  than  false.  Let  us  briefly  consider  the  res  gesta.  Mr.  Lam- 
bert and  Ross  are  the  asserted  sellers  of  this  valuable  ship ;  the  ship 
is  going  to  Batavia  to  take  in  a  valuable  cargo  from  the  enemy's  set- 
tlement and  carry  it  to  Europe.    Elmore,  their  former  master,  is  the 
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person  employed  to  carry  this  project  into  effect  It  was  rather  to 
be  expected  that  Messrs.  Lambert  and  Ross  would  discountenance 
such  an  undertaking,  as  well  on  account  of  its  interference  with  Bri- 
tish interest  in  India,  as  on  account  of  its  being  a  direct  unauthorized 
communication  with  the  public  enemy,  for  the  purpose  of  relieving 
them  out  of  their  commercial  distresses.  The  court  is  sorry  to  observe, 
that  a  number  of  British  subjects,  in  the  character  of  officers  of  this 
ship,  are  associated  in  this  undertaking,  not  only  against  the  rights 
of  the  British  East  India  Company,  but  against  their  aUegiance.  Are 
they  not  aware,  that  it  is  something  very  like  misconduct  to  go  to  the 
enemy,  without  any  permission,  for  a  purpose  of  this  nature  ?  It  is 
hardly  to  be  conceived  that  Mr.  Lambert  and  Mr.  Ross,  without  some 
very  considerable  interest  in  such  a  transaction,  would  give  it  the  aid 
which  it  appears  they  did.  Here  is  a  foreign  East  India  undertaking, 
discountenanced  in  a  very  high  degree  by  the  laws  of  this  country,  so 
far  as  British  subjects  can  be  concerned ;  here  is  a  public 
[  *  268  ]  direct  trading  with  the  *  enemy,  for  the  purpose  of  relieving 
the  valuable  products  of  his  eastern  settlement  from  the  em- 
bargo under  which  the  naval  successes  of  this  country  had  placed 
them.  How  far  such  an  adventure  has  aright  to  use  the  convenience 
of  British  ports  in  Europe,  and  of  British  agency  in  such  ports,  may 
be  matter  for  some  consideration.  But  at  any  rate,  the  degree  of 
communication,  and  correspondence  and  agency  in  which  Mr.  Lam- 
bert is  connected  with  the  transaction,  does  very  much  favor  the  sup- 
position that  all  his  interests  in  this  vessel,  of  which  he  was  recently 
the  undoubted  proprietor,  were  not  completely  divested.  So  much 
for  the  letters.  Who  is  the  purchaser  ?  A  Mr.  Krcfting ;  Mr.  Kreft- 
ing  is  described  to  be  second  in  council  at  Fredericksnagore.  I  pre- 
sume I  do  no  injustice  to  that  settlement,  when  I  say,  that  our  idea  of 
a  second  in  council  there,  is  not  to  be  formed  upon  exactly  the  same 
scale  with  that  of  a  second  in  council  at  Calcutta.  In  other  papers 
he  is  described,  I  observe,  director  of  the  auctions  and  a  notary  pub- 
lic. He  appears  to  have  gone  to  the  east,  in  1787,  and  to  have  re- 
sided about  two  years  of  the  intermediate  time  in  Europe,  part  of 
which  was  spent  in  England.  I  am  well  aware  of  the  rapid  manner 
in  which  fortunes  are  accumulated  in  that  quarter  of  the  globe,  and 
therefore,  am  not  prepared  to  deny  that  Mr.  Krefting  might  have  ac- 
cumulated a  fortune  of  150,000/.  which  is  required  to  cover  the  pre- 
sent adventure.  But  there  is  a  letter  exhibited,  which  makes  a  strong 
impression  upon  me ;  it  is  written  by  Mr.  Krefting,  the  second  in 
council,  to  Hals  the  master,  the  person  who  is  restricted,  in  his  ex- 
penses in  Europe,  to  1*.  8(L  a  day,  and  therefore,  one  would 
[  *  269  J  expect  *  to  be  written  with  all  the  distance  which  such  a  dis- 
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parity  of  situation  begets  and  requires ;  accordingly  the  formal  pa* 
pers  are  all  composed  in  a  style  corresponding  to  their  difference  of 
fortune  and  condition.  But  this  is  a  letter  written  in  a  style  of  the 
utmost  familiarity  —  in  a  tone  which  the  counsel  for  the  claimants 
have  represented  as  savoring  of  idle  jocularity.  "  My  dear  Hab,— 
Whether  if  will  please  or  displease  you,  I  cannot  tell ;  upon  my  soul 
I  cannot  send  you  the  beef  you  desire,  for  there  is  not  time  for  it ;  and 
I  am  ahready  seventy-two  rupees  in  debt  to  Dawes,  which  I  cannot 
immediately  pay ;  and  now  to  go  and  raise  a  new  account,  it  will  not 
do  ;  upon  my  soul  it  is  not  for  want  of  inclination."  This  is  said  to 
be  jocular.  I  have  but  a  dull  fancy  in  matters  of  that  sort,  and,  there- 
fore, cannot  pretend  to  limit  the  effusions  of  a  sportive  fancy ;  but  to 
me  it  appears  to  be  a  very  serious  plea  in  forma  pauperis^  in  which  it 
is  represented,  that  the  writer,  who  is  the  owner  of  an  adventure  of 
150,000/.  value,  is  disabled  from  sending  a  small  supply  of  beef  on 
account  of  his  having  already  run  up  a  score  with  his  butcher  to  the 
amount  of  seven  or  eight  pounds.  Make  what  allowance  you  please 
for  the  difference  which  may  happen  to  exist  between  two  East  India 
companies,  it  is  impossible  to  avoid  two  conclusions  on  reading  this 
letter ;  that  the  person  to  whom  it  is  addressed  could  not  be  the  real 
master  of  a  great  East  India  vessel,  and  that  the  writer  could  not  be 
the  real  owner  of  that  vessel,  together  with  her  cargo,  amounting  to 
150,000/.  I  say  nothing  further  of  the  gross  improbability,  that  if  Kreft- 
ing  had  rqally  purchased  this  adventure,  he  would  have  been 
80  imprudent  as  to  endanger  interests  of  *  such  magnitude,  [  *  270  ] 
by  connecting  with  the  conduct  and  management  so  many 
British  persons,  and  particularly  the  British  merchants  from  whom 
they  are  affected  to  be  purchased. 

There  is  only  one  person  more  to  whom  I  shall  advert ;  that  is  Mjr. 
Elmore,  the  former  British  master,  continued  in  his  employment,  and 
continued  under  a  mask  —  the  fact  attempted  to  be  dissembled,  but 
clearly  proved — this  same  captain  corresponding  on  the  concerns  of  the 
adventure,  and  with  the  former  British  proprietors.  Can  any  thing 
look  more  like  a  mere  shifting  of  name,  and  nothing  else  ?  A  mere 
nominal  transfer,  all  substantial  interests  remaining  the  same  ? 

This,  then,  is  the  general  view  (omitting  many  particular  remarks 
made  by  the  counsel,)  which  I  am  disposed  to  take  of  this  case,  as 
well  respecting  the  cargo  as  the  ship ;  most  of  the  observations  affect- 
ing the  cargo  as  well  as  the  ship,  and  indeed  with  superior  force,  on 
account  of  its  superior  value.  What  is  the  court  to  do  upon  this 
view  ?  Further  proof  has  been  rather  rejected  on  the  part  of  the 
claimants,  on  account  of  the  distance  of  the  parties  from  whom  it 
could  be  obtained ;  although  I  can't  help  thinking  that  there  are  per- 
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sons  nearer  at  hand  who  could  give  a  pretty  full  account  of  the  mat- 
ter. [Laurence.  We  did  not  mean  to  be  so  understood.]  Then  I  will 
take  it  the  other  way.  Farther  proof  is  now  asked,  but  it  is  not 
much  pressed,  i  have  stated  the  general  impression  which  the  case 
has  made  upon  my  mind ;  and  it  is  thcperpetual  comfort  and  conso- 
lation of  the  chair  which  I  fill,  that  any  erroneous  impression  of  mine 

will  be  corrected  by  a  more  enlightened  tribunal.  It  is  my 
[  *  271  ]  *  duty,  however,  to  determine  them  according  to  my  own 

impression ;  and  following  that  guide,  I  pronounce  my  judg- 
ment to  be,  that  Mr.  Krefting  is  not  the  real  proprietor  of  this  ship 
and  cargo,  and  I,  therefore,  reject  the  claim,  and  condemn  the  proper- 
ty as  lawful  prize. 


The  Two  Friends,  M'Dougal,  master. 

March,  19,  1799. 

The  Court  of  Admiralty  will  exercise  a  jarisdiction  over  a  foreign  ship  rescued  firom  the 
enemy,  if  there  is  any  British  subject  concerned  in  the  rescue,  who  prays  to  be  rewarded 
here.i 

This  was  a  case  of  salvage  on  recapture  of  an  American  ship  by 
the  crew,  part  of  whom  being  British  seamen,  and  praying  to  be  re- 
warded, the  cause  now  came  on  to  be  heard  on  protest  against  the 
jurisdiction  of  the  court  over  an  American  ship- 
In  support  of  the  protest,  the  King^s  Advocate  and  SewelL  How- 
ever much  persons  may  differ  in  opinion  respecting  the  policy  of  en- 
couraging rescues  of  this  sort  to  be  made  from  the  enemy  by  the 
crew  of  a  captured  vessel,  it  certainly  is  not  from  the  owners  that  any 
objections  are  to  be  expected ;  it  is  not  for  them  to  deny  that  the  par- 
ties who  recover  property  for  them  ought  to  be  liberally  rewarded. 
There  is  accordingly  no  disposition  in  the  owners  in  this  case  to  with- 
hold a  very  liberal  recompense  from  any  whose  services  are  acknow- 
ledged. But  it  is  by  no  means  admitted  that  the  services  of  Miller 
and  the  other  British  seamen,  were  such  as  they  represent  them ;  and 
it  is  conceived  that  this  is  not  the  proper  jurisdiction  before  which 
American  owners  are  to  be  called,  to  contest  the  demands 
[  *  272  ]  of  one  or  two  of  *  their  crew.     It  is  hoped,  therefore,  that 

1  [The  Johann  Fiedieiich,  1  W.  Bob.  85 ;  The  Jerosalein,  2  Gall.  192.] 
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the  liberality  of  their  intention  will  not  be  questioned  on  accoant 
of  the  resistance  which  they  think  themselves  bound  to  make  to 
those  claims. 

As  a  recaptnre  firom  the  enemy,  this  case  is  a  case  of  prize,  and  it 
is  not  to  be  argued,  that  this  country  can  exercise  a  prize  jurisdiction, 
any  more  than  any  other  jurisdiction,  over  foreigners.  In  respect  to 
other  matters,  there  have  been  many  cases  in  which  the  court  has 
always  cautiously  declined  such  an  interference.  There  have  been 
instances  of  suits  for  sailors'  wages  between  foreigners,  which  the 
court  has  always  rejected ;  and  it  would  be  a  ground  of  great  jealousy 
if  it  were  now  to  depart  from  that  practice  in  respect  to  America, 
and  to  assert  a  jurisdiction  over  American  subjects,  especially  in  mat- 
ters of  prize.  That  there  was  an  Englishman  concerned  in  this 
affair  can  confer  no  jurisdiction,  for  such  a  distinction  would  be  at* 
tended  with  endless  confusion.  Suppose  an  instance  in  which,  Spain 
being  a  neutral,  a  Spanish  sailor,  being  one  of  the  crew  of  an  English 
ship  recovered  from  the  enemy,  should  apply  to  Spanish  courts  of 
justice  for  his  recompense ;  by  the  Spanish  law,  after  twenty-four 
hours'  possession,  the  whole  would  be  prize  to  the  recaptors,  while  we 
should  allot  only  a  certain  proportion.  How  could  such  a  difference 
be  reconciled  ?  Or  how  can  it  be  supposed  that  the  English  owners 
would  submit  to  such  a  determination  ? 

These  are  the  objections  on  the  supposition  that  Miller  was  a  pas- 
senger, as  he  represents  himself.  But  the  fact  is,  that  he  was  enrolled 
as  one  of  the  crew,  and  signed  the  ship's  articles  in  the  rank  and 
situation  of  carpenter.  Iii  that  case  his  national  character 
*  must  be  taken  from  the  service  in  which  he  is  employed.  [  *  273  J 
But  there  is  an  affidavit  produced,  stating  his  signing  to 
have  been  by  mistake,  and  explaining  the  reasons  why  he  assumed 
the  character  of  carpenter  as  a  disguise ;  and  there  is  a  note  produced 
also  to  show  that  he  actually  paid  for  his  passage ;  and  it  is  argued 
that  he  is  to  be  considered  as  a  passenger.  At  most  this  is  but  parol 
averment  against  his  own  act,  and,  therefore,  not  much  to  be  regard- 
ed. It  is,  besides,  not  clear  that  the  note  was  not  given  for  collusite 
purposes.  It  is  submitted,  under  these  circumstances,  that  as  carpen- 
ter be  must  share  in  a  subordinate  capacity,  and  not  to  the  extent  of 
bis  present  claims;  and  that  even  that  share  cannot  be  allotted  to 
him  by  this  court 

Li  respect  to  the  cargo  of  this  vessel,  the  warrant  is  directed  against 
the  whole ;  but  part  had  been  before  landed  and  delivered  to  the  con- 
signees, and,  therefore,  the  process  of  the  Court  of  Admiralty  cannot 
reach  it,  as  being  in  rem  only,  and  not  extending  to  goods  on  shore,  as  ' 
VOL.  I.  16 
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it  was  determined  in  the  case  of  The  Ooster  Eems,^  in  the  last  war. 
The  parties  have,  therefore,  lost  their  remedy  against  that  part,  and 
must  be  referred  to  the  courts  of  America,  where  they  may  have  full 
redress  against  the  owners  in  another  way.  The  court  asking  whether 
any  offer  had  been  made  to  the  other  part  of  the  crew,  it  was  said, 
that  the  underwriters  had  offered  the  master  a  reward  of  five  per  cent, 
with  which  he  was  satisfied ;  that  the  American  sailors  had  been 
referred  to  the  courts  of  America,  by  the  American  ministers ;  and 
that  Miller  being  considered  as  an  American,  no  separate  offer  had 
been  made  to  him,  except  to  settle  the  matter  by  arbitration. 

[  •  274  ]  •Against  the  protest,  Laurence  and  Swabey.  This  case 
divides  itself  into  two  questions ;  a  question  of  jurisdiction, 
and  a  question  of  merit  on  the  facts.  It  is  said,  that  there  have  been 
cases  in  which  this  court  has  refused  to  interfere  between  foreigners. 
Undoubtedly  there  have ;  but  those  were  not  cases  in  which  the  mat- 
ter was  concluded,  as  it  is  in  this  present  case,  for  it  is  a  material  cir- 
cumstance that  this  voyage  was  to  have  ended  at  London.  Besides, 
salvage  is  a  favored  principle  of  the  law  of  all  nations  ;  it  is  not  a 
matter  of  domestic  jurisdiction,  but  one  that  is  to  be  settled  and  ad- 
justed wherever  the  voyage  ends.  It  is  said,  that  the  court  will  not 
entertain  suits  for  wages  between  foreigners,  but  for  this  reason,  that 
the  contract  for  wages  cannot  be  the  subject  of  a  suit  till  the  return 
or  end  of  the  voyage.  There  are,  however,  other  questions  which  the 
court  does  frequently  entertain  between  foreigners,  such  as  bottomry, 
on  which  suits  have  often  been  entertained  in  this  court  between  an 
Englishman  and  a  foreigner,  or  between  two  foreigners,  as  a  suit 
which  is  to  be  determined  where  the  voyage  ends. 

As  to  the  hypothesis  of  the  Spanish  case,  it  does  not  apply,  because, 
if  the  court  of  Spain  had  interposed  on  such  an  occasion,  they  would 
have  acted  on  the  principles  of  English  law,  and  on  the  general  law 
of  nations,  to  assign  a  quantum  meruit.  In  the  same  manner^  these 
parties,  when  they  have  given  an  appearance,  may  plead  any  thing 
particular  or  special  in  the  law  of  America  that  they  think  fit ;  but 
otherwise  the  court  will  be  at  liberty  to  use  its  own  discretion. 

As  to  the  part  of  the  cargo  which  has  been  landed,  it  is 

[•275  ]  to  be  observed,  that  this  is  a  matter  of  prize,  and  •in  such 

cases  the  court  has  a  jurisdiction  over  the  cargo  or  proceeds, 

in  whatever  hands  they  are  found,  even  on  land.     In  the  process  of 

the  oivil  Court  of  Admiralty  it  is  otherwise ;  but  the  Prize  Court  is 


1  July  14, 1784.    [1  C.  Bob.  284  n,  Pref.  to  Hay  and  Mariott,  p.  xxyiL] 
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known  to  have  such  a  power.  This  is  a  case  of  recapture,  differing 
in  nothing  from  a  case  of  capture  or  prize,  and,  therefore,  it  is  com- 
petent to  this  court  to  follow  the  proceeds  into  the  hands  of  the  con- 
signees. It  is,  besides,  observable  in  this  case,  that  the  conversion 
has  been  made  since  this  monition  issued;  the  parties,  thereforci 
acted  after  notice,  and  in  contempt  of  the  process  of  the  court  The 
monition  having  issued  on  the  18th  of  October,  and  the  sale  being 
stated,  even  in  their  own  affidavit,  to  have  been  subsequent  to  thi^ 
time. 

In  respect  to  the  merits  of  the  parties 

Court.  It  seems  to  me  that  the  question  at  present  is  confined 
simply  ix)  the  jurisdiction.  In  this  stage  I  could  not  proceed  to  ad- 
judge the  reward,  was  I  so  disposed.  The  most  that  I  can  do  will  be 
to  overrule  the  protest  as  to  the  jurisdiction  of  the  court 

JuDOIfENT. 

Sir  W.  Scott.  This  is  a  case  of  an  American  ship  taken  by  the 
French,  on  a  voyage  from  Philadelphia  to  London,  and  afterwards 
rescued  by  her  crew. 

It  is  allowed  to  have  been  a  rescue  very  much  to  the  advantage  of 
the  owners,  as  a  considerable  reward  has  been  already  paid  to  the 
master  by  the  underwriters.  I  shall  not  now,  however,  enter  into  a 
discussion  of  the  facts,  for  the  purpose  of  settling  the  total  of  the  re- 
ward, or  the  proportions  to  be  assigned  to  the  particular 
actors  in  the  service,  because  a  *  previous  question  has  been  [  *  276  ] 
started  respecting  the  jurisdiction  of  the  court.  It  appears 
that  there  has  been  an  arrest,  by  process,  of  the  ship  and  of  such 
goods  as  had  not  been  delivered  on  shore ;  but  that  some  goods  had 
been  landed  and  delivered  whilst  a  negotiation  was  going  on  between 
the  parties  to  settle  the  reward.  An  appearance  has  been  given  under 
protest,  as  to  the  goods  landed.  But  that  cannot,  by  any  possibility, 
legalljr  avail,  except  as  to  those  goods  so  landed  on  shore,  so  far  as  it 
is  founded  on  the  mere  circumstance  of  locality.  For  the  rest  an 
appearance  has  been  given  generally.  But  still  I  am  willing  to  say, 
that  if  there  was  a  well  founded  objection  to  the  jurisdiction  of  the 
court  in  general,  I  should  not  think  it  right  to  hold  the  parties  either 
to  their  general  appearance  or  to  the  mere  grounds  of  their  partial 
protest 

It  has  been  slightly  questioned  in  the  act  of  court,  (which  contains 
the  exposition  of  facts  given  in  by  both  parties,)  whether  there  was 
such  a  state  of  hostilities  between  America  and  France  as  to  raise  a 
title  to  salvage  for  American  goods  retaken  from  the  French.*    But 

1  [Talbot  V.  Seeman,  1  Cranch,  1.] 
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this  point  has  not  been  pursued  in  argument ;  and  indeed  I  should 
wonder  if  it  had  after  the  determinations  of  this  court,  which  hare, 
in  various  instances,  decreed  salvage  in  similar  cases.  It  is  not  for 
me  to  say  whether  America  is  at  war  with  France  or  not ;  but  the 
conduct  of  France  towards  America  has  been  such,  de  factor  as  to 
induce  American  owners  to  acknowledge  the  services  by  which  they 
have  recovered  their  ships  and  cargoes  out  of  the  hands  of  French 
cruisers,  by  force  of  arms.     In  this  very  instance  it  seems  to  have  been 

so  understood ;  for  the  underwriters,  representing  the  owners, 
[  ^277  ]  have  rewarded  •the  master  of  this  vessel  for  an  act  which 

would,  on  any  other  supposition  than  that  of  subsisting  hos- 
tilities, have  been  reprehensible.  For  although,  it  is  meritorious  to 
rescue  by  force  of  arms  from  an  enemy,  it  is  quite  the  reverse  to  res- 
cue from  a  neutral,  from  whom  the  owner  would  have  a  right  to 
claim  costs  and  damages  for  an  unjust  seizure  and  detention.^  If, 
instead  of  this,  a  rescue  by  force  is  attempted,  and  the  party  takes 
the  law  into  his  own  hands,  it  becomes  a  breach  of  the  law  of 
nations,  which  would  endanger  the  ship  and  cargo  if  that  attempt 
should  be  disappointed.  If,  therefore,  the  French  seizors  were  to  be 
considered  as  neutrals,  the  owners  would  have  reason  to  complain 
that  this  rescue  had  exposed  their  property  to  unnecessary  hazard, 
instead  of  preserving  it  These  owners  are,  therefore,  barred  by  their 
own  act  from  objecting  against  the  necessity  and  the  legality  of  sal- 
vage, whatever  may  be  the  present  situation  of  afiairs  between  Ame- 
rica and  France. 

This  being  disposed  of,  I  come  now  to  a  second  position,  tliat 
every  person  assisting  in  rescue  has  a  lien  on  the  thing  saved.  He 
has,  as  it  has  been  argued,  an  action  in  personam  also,  but  his  first 
and  his  proper  remedy  is  in  rem  ;  and  his  having  the  one  is  no  ail- 
ment against  his  title  to  the  other.  Then  where  is  this  lien  to  be 
demanded?  It  should  seem  that  that  was  an  unnecessary  question 
to  be  proposed  when  the  goods  were  admitted  to  be  in  England ; 
but,  strange  as  it  may  appear,  it  is  argued  that  this  claim  is  to  be 
enforced  in  America,  because  the  ship  is  an  American  ship  and  the 
parties  are  American  sailors.     In  the  first  place,  I  am  satisfied  that 

these  persons  are  not  to  be  considered  as  American  sailors. 
[  •  278  ]  They  are  *  British-born   subjects  returning  to  their  own 

country,  without  any  engagement  or  intention  to  go  back 
to  America,  and  without  having  any  domicil  there,  and  merely 
working  their  passage  homeward  on  board  this  ship.  They  are, 
then,  not  at  all  in  the  condition  of  American  subjects ;  neither  are 

1  [The  War  Onskan,  2  C.  Bob.  299  and  note.] 
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they  so  to  be  considered  in  this  act,  even  if  hired  as  mariners  on 
board  this  American  vesseL  For  this  act  was  no  part  of  their 
general  duty  as  seamen ;  they  were  not  bound  by  their  general  duty, 
as  mariners,  to  attempt  a  rescue ;  nor  would  they  have  been  guilty 
of  a  desertion  of  their  duty,  in  that  capacity,  if  they  had  declined  it 
It  is  a  meritorious  act  to  join  in  such  attempts ;  and  if  there  are  per- 
sons who  entertain  any  doubts  whether  it  ought  to  be  so  regarded,  I 
desire  not  to  be  considered  as  one  of  the  persons  who  entertain  any 
such  doubts.  But  it  is  an  act  perfectly  voluntary,  in  which  each 
individual  is  a  volunteer,  and  is  not  acting  as  a  part  of  the  crew  of 
the  ship  in  discharge  of  any  oflScial  duty,  either  ordinary  or  extraor- 
dinary. The  opposition,  therefore,  to  the  jurisdiction  of  the  court 
fails  in  its  foundation  of  fact,  that  these  are  American  seamen.  But 
it  is  asked,  if  they  were  American  seamen  would  this  court  hold  plea 
of  their  demands  ?  It  may  be  time  enough  to  answer  this  question 
whenever  the  fact  ^curs.  In  the  meantime,  I  will  say  without 
scruple  that  I  can  see  no  inconvenience  that  would  arise  if  a  British 
court  of  justice  was  to  hold  plea  in  such  a  case ;  or,  conversely,  if 
American  courts  Were  to  hold  pleas  of  this  nature  respecting  the 
merits  of  British  seamen  on  such  occasions.  For  salvage  is  a  ques- 
tion of  the  jus  gentium^  and  materially  different  from  the 
question  of  a  mariner'Q  contract,  which  is  a  creature  *  of  the  [  *  279  ] 
particular  institutions  of  each  country,  to  be  applied  and 
construed  and  explained  by  its  own  particular  rules.  There  might 
be  good  reason,  therefore,  for  this  court  to  decline  to  interfere  in  such 
cases,  and  to  remit  them  to  their  own  domestic  forum ;  but  this  is  a 
general  claim,  upon  the  general  ground  of  quantum  meruit^  to  be 
governed  by  a  sound  discretion,  acting  on  general  principles ;  and  I 
can  see  no  reason  why  one  country  should  be  afiraid  to  trust  to  the 
equity  of  the  courts  of  another  on  such  a  question,  of  such  a  nature, 
so  to  be  determined. 

It  is  said  different  countries  may  have  different  proportions  of  sal- 
vage ;  and,  therefore,  an  inconvenience  may  arise  'from  such  interfe- 
rence. But  I  do  not  know  that  there  exists  any  irule  on  this  matter 
beyond  that  which  subjects  such  matters  to  a  sound  discretion,  dis- 
tributing the  reward  according  to  the  value  of  the  services  that  have 
been  performed.  There  is  no  rule  prescribed  in  the  English  law,  nor 
do  I  know  of  any  in  the  codes  of  France  or  Spain,  applying  to  the 
cases  of  foreign  property  rescued.  In  cases  of  rescue  between  Eng- 
lish subjects,  this  court  usually  adopts  the  proportion  of  recapture, 
but  it  is  not  bound  to  do  so ;  and,  in  respect  to  foreigners,  there  is  no 
rule  but  that  of  the  quantum  meruit.  Indeed  I  believe  this  is,  per- 
haps, the  £rst  case  in  which  a  foreign  rescue  has  been  made  by 

16  • 
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British  assistance.     A9  to  the  case  which  has  been  put  of  a  rescue 
by  a  crew,  Of  which  nineteen'should  be  English  and  one  a  Spaniardi 
I  cannot  see  that  any  great  difficulty  would. ensue.     The  case  of 
recapture  is  provided  for  by  the  regulations  of  Spain,  but  I 
[  •  280 .]  do  not  recollect  that  the  case  of  rescue  is  so ;  but  *  suppos- 
ing that  it  is,  and  that  it  gives  the  entire  benefit  of  the  res- 
cued  property  to  the  rescuers,  and  that  it  was  necessary  or  at  all 
proper  to  decide  such  a  mixed  case  with  any  attention  to  that  rule, 
the  whole  effect,  and,  therefore,  the  whole  inconvenience  would  be, 
that  one  twentieth  part  of  the  property  would  be  condemned  to  that 
Spaniard, — for  there  is  no  pretence  to  say  that  the  nineteen  Eng- 
lishmen would  be  entitled  to  any  benefit  from  such  a  rule. 

These  considerations,  therefore,  found  no  solid  objections  against 
the  exercise  of  the  jurisdiction ;  but  I  go  farther  and  say  that  I  think 
there  is  great  reason  for  it,  because  it  is  the  only  way  of  enforcing  . 
the  best  security,  —  that  of  the  lien  on  the  property  itself.  Between 
parties  who  were  all  Americans,  if  there  was  the  slightest  disinclina- 
tito  to  submit  to  the  jurisdiction  of  this  court,  I  should  certainly  not 
incline  to  interfere ;  for  this  court  is  not  hungry  after  jurisdiction 
where  the  exercise  of  it  is  not  felt  to  be  beneficied  to  the  parties 
between  whom  it  is  to  operate.  At  the  same  time,  I  desire  to  be 
understood  to  deliver  no  decided  opinion  whether  American  seamen 
rescuing  an  American  ship  and  cargo,  brought  into  this  country, 
might  not  maintain  an  action  in  rem  in  this  court  of  the  law  of 
nations.  But  if  there  was  British  prepay  on  board,  and  American 
seamen  were  to  proceed  here  against  that,  I  should  think  it  a  criminal 
desertion  of  my  duty  if  I  did  not  support  their  claim. 

In  the  present  case  no  American  seaman  has  appeared,  ncnr  is  it 

proved  that  there  was  any  British  property  on  board.    But  as  to 

these  British  seamen,  holding  no  connection  with  America  and  hav- 

ing  redcued  foreign  property,  I  have  no  doubt  that  they 

[*281]  *are  entitled  to  have  their  services  rewarded  here;  for  it 

would  be  but  a  mere  mockery  and  a  derision  of  their  daims 

to  send  them  beu^k  to  America,  to  hunt  out  their  redress  against  each 

individual  owner  of  separate  bales  of  goods.    It  were  better  to  infarm 

them  that  they  were  entitied  to  nothing,  than  to  remit  them  on  such 

a  wild  pursuit    I  should,  therefore,  think  it  a  reproach  to  the  courts 

of  this  country  if  they  were  not  open  to  lend  their  assistance  in  such 

a  case. 

I  must  do  the  owners  themselves  the  justice  to  observe,  that  they 
0eem  to  have  been  so  sensible  of  the  impropriety  of  such  a  proceed- 
ing, that  they  have  referred  the  matter  to  the  insurers  here  in  this 
country ;  and  it  has  been  said  that  the  insurers  are  the  proper  per* 
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SODS  to  distribute  the  reward.  It  might  happen  that  property  was 
not  insured ;  what  is  to  be  done  in  such  a  case  ?  I  know  of  no 
necessity  that  exists  for  an  arbitration  on  such  a  matter.  If  the  par* 
ties  agree,  and  the  arbitrators  offer  such  terms,  from  equity  and  libe« 
Tality,  as  induce  them  to  abide  by  their  arbitration,  there  o^n  be  no 
objection  to  that  But  to  say  that  the  claimants  are  of  right  to  abide 
by  any  arbitration,  and  that  they  are  compelled  to  an  arbitration  when 
they  have  a  legal  right  to  a  legal  decision,  is  not  a  very  reasonable 
expectation. 

I  think  I  might  say,  without  just  offence,  that  insurers,  if  arbitra* 
tions  were  necessary,  are  not  the  fittest  persons  to  be  resorted  to  as 
arbiters ;  for  this  simple  reason,  that  they,  being  generally  the  persons 
who  are  to  pay,  are  not  exactly  the  persons  whom  a  considerate  man 
would  select  to  determine  the  quantum  of  payment.  On  a 
question  between  those  who  are  *  to  pay  and  those  who  are  [  *  282  ] 
to  receive,  either  of  those  classes  of  men  are  but  ill  prepared 
to  decide.  It  will  not  be  understood  to  be  any  reflection  on  the 
known  liberality  of  British  insurers  when  I  observe,  that  one  gfeat 
end  of  the  institution  of  dvil  society  is  to  prevent  men  from  being 
judges  in  cases  wherein  they  are  concerned,  and  to  remit  the  decision 
of  adverse  interests  to  those  who  can  have  no  interest  whatever  in 
the  determination  of  any  such  cases.  I  am  of  opinion,  therefore, 
that  the  jurisdiction  of  the  court  is  well  founded,  and  that  the  par- 
ties had  a  right  to  resort  to  it ;'  that  the  circumstances  of  the  ship  and 
cai^o  being  American  property  will  not  exclude  the  jurisdiction  where 
there  are  any  British  subjects  concerned,  and  where  the  goods  are 
within  its  jurisdiction. 

But  another  question  arises,  —  whether  the  jurisdiction  is  ousted 
by  the  landing  of  the  goods,  so  far  as  relates  to  that  quantity  landed., 
I  confess  I  see  no  great  advantage  likely  to  accrue  to  the  American 
owners  from  this  objection  ;  because  if  they  take  the  case  from  this 
court  on  such  a  ground,  they  must  go  to  another.     And  if  their 
objection  is  to  a  British  judicature,  as  I  collect  from  the  argumenty 
much  is  not  gained  from  going  to  a  British  court  of  common  law ; 
it  would  be  but  to  change  postures  on  an  uneasy  bed.     But  let  us 
see  how  far  this  objection  can  avail.     It  is  said,  that  the  goods  being 
on  shore  are  out  of  the  jurisdiction  of  the  Court  of  Admiralty. 
With  regard  to  the  Instance  Court,  that  may  be  true.     In  cases  of 
wreck  and  derelict  1  have  known  many  instances  of  great 
harckhip,  and,  I  will  add,  of  crying  injustice,  where  •salvors  [  *  283  ] 
have  been  amused  with  negotiations  till  the  goods  were  • 
landed,  and  then  the  authority  of  this  court  has  been  defied,  and  the 
just  demands  of  the  claimants  laughed  to  scorn.    How  far  such  a 
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proceeding  would  be  sastcdned  by  a  court  of  common  law,  is  more 
than  it  would  be  proper  for  me  to  conjecture;  farther  than  that  it 
seems  matter  of  reasonable  doubt  how  far  a  change  of  locality,  so 
effected,  would  be  permitted  to  defeat  the  claims  of  substantial  jus- 
tice. There  is  no  reason  to  surmise  such  an  intention  in  these  par- 
ties, although  it  does  appear  that  the  goods  were  landed  after  notice 
that  proceedings  had  been  instituted  here. 

But  whatever  may  be  the  law  as  to  wreck  and  derelict,  I  conceive 
it  does  not  apply  to  these  goods,  which  I  consider  to  be  goods  of 
prize ;  for  I  know  no  other  definition  of  prize  goods  than  that  they 
are  goods  taken  on  the  high  ae^s^  jure  belli^  out  of  the  hands  of  the 
enemy ;  and  there  is  no  axiom  more  clear  than  that  such  goods,  when 
they  come  on  shore,  may  be  followed  by  the  process  of  this  court 
In  such  cases  the  common-law  courts  hold  they  have  no  jurisdiction, 
and  are  even  anxious  to  disclaim  it  The  case  of  The  Ooster  Eems, 
which  has  been  alluded  to,  was  very  different  from  this.  In  that 
case  there  was  a  material  distinction  as  to  the  origin  of  the  subject- 
matter  ;  for  it  was  there  expressly  said,  by  the  great  person  who  then 
presided,  ^'  that  those  goods  had  never  been  taken  on  the  high  seas ; 
they  had  only  passed  in  the  way  of  civil  bailment,  on  delivery  into 
civil  hands,  and  were  afterwards  arrested  on  shore  as  prize ; 
[  •  284  ]  it  was  held  that  there  was  no  act  of  capture  •on  the  high 
seas,  and,  therefore,  that  they  were  not  to  be  considered  as 
prize."  ^ 

But  the  present  case  is  radically  bottomed  in  prize ;  and  if  so,  all 
the  consequences  of  prize  will  follow.  If  the  goods  are  removed  be- 
fore proceedings  are  commenced,  they  are  still  liable  to  be  called  in 
by  a  monition.     A  different  way  has  been  taken  in  this  case  by  a 


^  The  Ooster  Eems  was  the  case  of  a  ship  stranded  on  the  Godwin  Sands,  on  a 
Toyage  from  the  Texel  to  the  East  Indies.  The  cai^  was  sent  on  shore,  and,  amongst 
the  rest,  some  boxes  of  silrer  were  deposited  with  the  Prussian  consul.  The  Warden 
of  the  Cinque  Ports  claimed  the  cai^,  as  the  property  of  enemies,  being  become 
a  perquisite  of  admiralty  within  that  jurisdiction.  The  master  obtained  a  monition 
from  the  High  Court  of  Admiralty  to  arrest  the  goods,  and  remove  the  cause  from  the 
Cinque  Ports  to  the  Prize  Court,  where  he  gave  a  claim  for  the  cai^,  as  Frosnan 
property.  The  cargo  was  condemned,  but,  on  appeal,  that  sentence  was  reverwd; 
and  the  Lords  pronounced,  "  That  the  High  Court  of  Admiralty  had  not  a  jnriadjctioii 
over  the  goods  seized  and  proceeded  agaiifist ;  and  they  reversed  the  decree  appealed 
from,  for  want  of  jurisdiction."    Lords,  July  14,  1 784. 

Present,  Lord  Thuriow,  Lord  High  Chancellor  of  Great  Britain ;  £ari  Gower, 
Lord  President  of  the  Council ;  Marquis  of  Caermarthen ;  Sir  Lloyd  Kenyan,  Master 
oftheBolls.1 

1  [For  farther  report  of  this  case  see  1  Hay  &  Marriott,  Preface,  p.  zzrii] 
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personal  monition, as  more  conyenient  to  the  parties  proceeded  against 
On  the  whole,  I  am  of  opinion  that  the  English  seamen  are  entitled 
to  redress  here ;  that  these  goods  being  matter  of  prize,  even  that  part 
which  had  been  landed,  are  subject  to  the  jurisdiction  of  this  court, 
and  I  shall  therefore  overrule  the  protest  That  is  all  that  I  can  do 
at  present 

On  the  16th  of  May,  this  cause  came  on  to  be  heard  as  to 
the  merits  of  the  parties,  when  the  court,  *  after  a  discus-  [  *  285  ] 
sion  of  much  contradictory  evidence,  was  of  opinion  that  Mil- 
ler's statement  of  his  own  services  was  corroborated  by  the  general 
result  of  the  evidence ;  and  that  he  was  to  be  considered  as  a  passen- 
ger, and  not  as  a  person  engaged  in  the  service  of  the  ship. 

The  court  expressed  it  to  be  a  matter  of  importance  to  the  claim- 
ant to  have  this  point  established,  as  the  character  and  condition  of 
the  person  was  a  fit  circumstance  to  form  a  material  consideration  in 
distributing  the  reward ;  both  because  the  nature  of  a  reward  carried 
with  it  a  necessary  reference  to  the  rank  and  circumstances  of  the 
person  rewarded,  and  because  an  elevated  condition  gave  the  per- 
son greater  influence  over  the  enterprize,  and  would  besides  expose 
him  to  greater  severity  of  treatment,  in  case  of  failure.  Being  of  opi- 
nion that  Miller  was  in  reality  a  passenger,  and  not  the  ship's  car- 
penter, and  that  his  services  had  been  very  instrumental  in  effecting 
the  rescue,  the  court  pronounced  that  he  should  be  rewarded  equally 
with  the  master ;  that  as  the  master  bad  been  allowed  1,250^  by  con- 
sent, Miller  was  entitled  to  the  same  sum,  with  an  addition  of  270/. 
paid  by  him  to  buy  over  sonie  Danish  sailors  on  board  the  French 
ship,  and  50/.  for  personal  expenses ;  the  expenses  of  the  suit  being 
ordered  to  be  paid  out  of  the  proceeds. 

With  respect  to  O'Connor,  an  Irish  sailor,  joining  with  Miller  in 
this  petition,  the  court  said,  that  as  there  appeared  nothing  to  distin- 
guish him  fi-om  the  rest  of  the  crew,  in  point  of  merit,  and  as  the  un- 
derwriters had  agreed  to  give  him  300/.  it  would  be  suflScient  to  con- 
firm that  ofier. 

•  May  31.     Four  American  seamen,  concerned  in  this  res-  [  *  286  ] 
one,  petitioned  to  be  rewarded,  and  were  allowed,  by  consent, 
300/.  each,  with  their  expenses. 

May  10, 1799.  In  The  Good  Intent,  Humphries,  an  English  vessel, 
recaptured  from  the  French  by  an  American  armed  ship,  the  Ameri- 
can salvors  appecured  praying  salvage. 

Court.     This  is  an  amicable  case ;  there  is  no  opposition  to  the 
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jurisdiction  of  this  court  There  seems  to  have  been  no  extraordinary 
merit,  as  the  American  ship  was  a  ship  of  force,  and  no  resistance 
was  made.     I  shall  therefore  direct  the  usual  salvage  of  a  sixth. 


The  Haase,  Dreyn,  master. 

April  4,  1799. 
A  non-commissioned  captor  rewarded;  the  whole  given. 

This  was  a  case  of  a  ship  taken  by  a  non-commissioned  captor 
and  condemned  as  a  droit  of  admiralty ;  ^  it  was  now  referred  to  the 
court  to  reward  the  captors. 

The  facts  were,  the  ship  was  a  Dutch  vessel,  carrying  a  quantity 
of  gunpowder  from  Batavia,  to  be  distributed  among  the  back  settle- 
ments at  the  Cape  of  Good  Hope,  for  the  purpose  of  annoying  the 
Cape.  The  captors  took  possession  of  the  ship  without  resistance ; 
but  on  following  a  part  of  the  gunpowder  which  had  been  landed, 
they  were  exposed  to  the  fire  of  musketry  from  the  blacks,  and  were 
compelled  to  sustain  something  of  an  engagement.  It  appeared  be- 
sides that  the  capturing  ship  was  a  South  Sea  whaler,  and  that  she 
had  lost  the  chief  part  of  the  object  of  her  voyage  by  this  service. 
The  court  gave  the  whole  of  the  proceeds ;  one  third  to  the  owners 
of  the  vessel,  and  two  thirds  to  the  crew,  to  be  divided  according  to 
the  usual  proportions  in  private  ships  of  war. 

The  amount  of  the  proceeds  was  2,900/. 


[  *  287  ]      The  Corier  Maratimo,  Mastahinich,  master. 

April  9, 1799. 

Demurrage  giren  against  a  captor  for  nnjostifiable  detention  and  delay,  in  proceeding  to  ad- 

jadication.^ 

This  was  a  case  of  a  ship  captured  on  the  13th  of  November,  1796, 
and  carried  into  Shields. 

^  [For  note  respecting  droits  of  admiralty,  see  The  Rebeckab,  1  C.  Rob.  227,] 

3  [The  Schooner  Lively,  1  Gall.  S15 ;  The  Zee  Star,  4  C.  Rob.  71 ;  The  Madonna 

del  Burso,  4  C.  Rob.  169;  St  Juan  Baptista,  5  C.  Rob.  SS ;  The  Wilhehnsburg,  5  C. 

Bob.  148 ;  The  Zachemann,  5  C.  Rob.  152 ;  The  John,  2  Hagg.  Ad.  B.  817 ;  The  Ura 

Darner,  6  C.  Rob.  857 ;  The  Dei  Mohr,  8  C.  Rob.  129.] 
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The  claim  was  given  on  the  23d  December,  and  no  proceedings 
having  been  instituted  by  the  captors,  the  claimants  took  oat  a  moni- 
tion against  the  captors,  to  proceed  to  adjudication,  on  suggestion 
that  there  was  an  intention  of  removing  the  vessel  from  Shields  to 
Scotland. 

No  appearance  was  given  for  the  captors  till  the  26th  of  February, 
when  they  consented  to  restitution.  An  application  was  now  made 
that  the  claimants  might  be  allowed  demurrage. 

Ck)URT.  Demurrage  is  clearly  due.  The  captor  has  not  only  ne- 
glected his  duty,  but  there  appears  to  have  been  an  intention  of  vio- 
lating it  still  farther  by  carrying  the  vessel  into  another  port,  out  of 
the  jurisdiction  of  this  court  On  the  part  of  the  claimants  there  has 
been  no  precipitation,  nor  any  attempt  to  throw  odium  on  the  captor. 
They  waited  nearly  two  months ;  and  I  must  not  suffer  them  to  be 
prejudiced  by  that  forbearance. 

No  appearance  is  now  given  for  the  captors.  There  has  been  some 
misconduct  for  which  they  are  responsible,  and  perhaps  it  ought  to 
call  for  more  than  a  mere  reparation  in  damage.  I  shall  grant  de- 
murrage, referring  it  to  the  registrar  and  merchants  to  fix  the  propor- 
tion. 

Demurrage  assessed,  on  one  hundred  and  eighty  tons,  for  three 
months  and  twenty  days  —  330Z. 


The  Mehcuhius,  Meincke,  master.  [  *  288  ] 

April  9, 1799. 
Freight  of  contraband  goods  refused. 

This  was  a  vessel  belonging  to  merchants  of  Hamburgh,  and  taken 
13th  November,  1796,  on  voyage  from  Archangel  to  Rotterdam,  with 
a  cargo  of  tar,  of  which  two  hundred  barrels  remained  unclaimed. 

Application  being  now  made  for  an  allowance  of  freight,  the  court 
rejected  the  petition.^ 


*  Formerly  by  the  law  of  nations,  the  carrying  of  contraband  articles  of  war  worked 
afbdeitiiie  of  the  ship.    Declarati<Hi  of  England  and  Holland  against  Spam,  irth 
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[  *  289  ]  The  Copenhagen,  Mening,  master. 

April  9,  12, 1799. 

Qoestion  of  freight  oa  transfhipment  of  prise  goods,  between  the  ship  and  oaigo  and  tnuis- 

shippers.^ 

On  a  petitioa  to  the  court  for  the  settlement  of  freight  for  transship- 
ment of  prize  goods,  between  the  ship,  cargo,  and  transshippers. 

Judgment. 
Sir  W.  Scott.  This  is  a  ship  not  captored  at  sea,  but  seized  in 
a  British  port,  into  which  she  had  been  driven  by  stress  of  weather, 
as  it  had  been  asserted,  <'  merely  on  account  of  the  cargo,  the  ship  being 
duly  documented."  Duly  documented  is  altogether  a  relative  term ; 
for  a  vessel  may  be  duly  documented  in  one  case  by  papers  which 
would  not  be  sufficient  documents  in  another.  Thus,  in  ordinary 
cases,  a  Danish  ship  would  be  duly  documented  by  a  Danish  pass, 
and  other  papers ;  but  if  she  appeared  to  have  been  bought  in  the 
enemy's  country  during  the  war,  a  bill  of  sale  would  be  necessary, 
and  that  duly  verified  and  supported.  In  the  present  case  the  court 
ordered  farther  proof  as  well  of  the  ship  as  of  the  cargo ;  the  latter 
was  restored  on  the  1st  of  August,  1797.  But  the  original  hearing  of 
the  ship  not  coming  on  till  the  20th  of  August,  1797,  the  ship  was 
not  restored  on  farther  proof,  till  the  28th  of  May,  1798.  The  ship 
having  come  in  originally  in  distress,  and  wanting  repairs,  it  became 
necessary  to  take  out  the  cargo ;  and  there  being  no  warehouses  at 
hand,  it  was  put  on  board  three  other  vessels,  which  very  reluctantly 
engaged  in  the  service,  and  were  finally  induced  to  do  so,  by  a 


Sept.  1625,  art  20,  and  treaty  between  England  and  France,  Nov.  3,  1653,  art.  15. 
In  modem  practice,  except  where  the  contraband  articles  belong  to  the  owner  of  the 
Tessel,  or  where  the  case  is  attended  with  particular  circumstances  of  aggravation,  tlie 
penalty  has  been  mitigated  to  a  forfeiture  of  freight  and  expenses.  Vide  sup.  p.  91. 
Bynkershoek  strongly  yindicates  the  strictness  of  the  ancient  law :  «  Publicabam  qooqoe 
nares  arnicas  si  scientibus  dominis  contrabanda  ad  hostes  deferrent ;  &  nisi  pacta  impe- 
diantomnino  puUicandie  sunt  quia  earum  domini  operantur  rei  iUicitiiB."  Bynk.  C^  I. 
F.  lib.  1,  ch.  14.  On  the  same  principle,  Heineccius,  "  Quemadmodum  ejusmodi  pacta 
ad  exceptionem  pertinent;  ita  facile  patet  regulam  istis non  tolli,  adeoq.  certi  juris  ease, 
ob  merces  illicitas  navep  etiam  in  commissum  cadere."  De  Nav.  ob  Yeet  Merc.  Yeti^ 
Commiss.  ch.  ii,  sect.  6.  [See  note  to  The  Bingende  Jacob,  1  C.  Bob.  89,  91 ;  Note 
to  The  Emanuel,  1  C.  Bob.  296.] 

^  [  As  to  allowing  freight  when  voyage  is  not  fully  performed,  see  notes  to  Tlie 
Emanuel,  1  C.  Bob.  296,  and  note  to  The  Friends,  1  Edw.  246.] 
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written  contract  with  the  master;  and  as  the  *  cargo  con-  [*290] 
rfsted  of  commodities  brought  from  Smyrna,  these  ships  were 
obliged  to  submit  to  perform  quarantine;  and  the  commodities 
being  damaged,  these  vessels  sustained  some  actual  injury  by  having 
them  on  board.  As  The  Copenhagen  was  still  farther  detained  after 
the  cargo  was  restored,  and  was  therefore  unable  to  prosecute  her 
original  voyage,  part  of  the  cargo  was  sent  to  London,  and  part  was 
put  on  board  other  ships  to  go  on  the  original  destination. 

On  these  facts  four  questions  have  arisen :  1st,  Whether  demur* 
rage  is  due  for  the  detention  of  the  ship  ?  And  this  question  lies  be* 
tween  the  owners  of  the  ship  and  the  owners  of  the  cargo,  for  there 
is  no  application  for  demurrage  against  the  seizors,  nor  any  ground 
for  it  2dly,  Whether  freight  is  due  for  the  whole  voyage,  or  only 
pro  rata  ?  For  that  some  freight  is  due  is  not  denied.  And  this  also 
is  a  question  between  the  owners  of  the  ship  and  the  owners  of 
the  cargo.  3rdly,  What  sum  of  money  is  due  to  the  owners  of  the 
three  ships  ?  4thly,  The  last  question  arises  in  some  measure  out  of 
the  preceding  one :  Whether  the  owners  of  The  Copenhagen,  or  the 
owners  of  the  cargo,  are  responsible  for  this  sum  of  money,  and  also 
for  the  expenses  of  the  repairs  of  the  ship,  and  other  charges  ? 

The  proprietors  of  the  ship  assert  that  the  whole  is  a  matter  of 
simple  or  particular  average  on  the  cargo  only.  And  the  owners 
of  the  cargo  contend  that  the  expenses  of  transshipment  are  a  matter 
of  general  average,  falling  on  all  parties,  and  affecting  the  ship  in 
common  with  the  cargo,  but  that  the  ship  alone  must  bear  the  ex- 
penses oi  her  own  repairs. 

In  the  first  place,  the  ship  was  Hot  brought  in  by  seizure ; 
there  was  no  bringing  into  port  by  capture.    *  I  think  it  is  [  *  291  ] 
perfectly  clear  that  she  wanted  repair ;  and  that  she  staid  in 
Blilford  Haven  for  that  purpose,  as  well  as  for  the  purpose  of  proving 
her   neutral  character.     It  appears  also,  that  the  proof  of  the  cha- 
racter of  the  ship  took  up  more  time  than  that  of  the  cargo.     Under 
these  circumstances  there  cannot  be  the  slightest  pretence  for  a  claim 
of  demurrage,  against  the  cargo,  on  any  ground  whatever. 

2dly.  With  respect  to  the  freight,  some  is  admitted  to  be  due,  as 
the  ship  has  brought  her  cargo  firom  Smyrna  through  much  the  most 
considerable  part  of  the  voyage.  But  it  is  said,  that  in  matters  of 
prize,  the  whole  freight  is  always  given ;  and  for  this  reason,  because 
capture  is  eonsidered  as  delivery,  and  a  captured  vessel  earns  her 
whole  freight  I  have  already  said,  that  this  is  nol^  merely  or  origin- 
ally a  matter  of  prize.  The  ship  was  not  brought  in  as  such ;  she 
came  in  first  from  distress,  and  was  afterwards  put  upon  the  proof  of 
her  character.    It  is  a  case  of  a  mixed  nature,  and  the  maxim  that 
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capture  is  delirery,  is  not  to  be  taken  in  the  general  way  in  which  it 
has  been  laid  down.  It  is  by  no  means  true,  except  where  the  captor 
succeeds  fully  to  the  rights  of  the  enemy,  and  represents  him  as 
to  those  rights.  If  a  neutral  vessel,  having  enemy's  goods,  is 
taken,  the  captor  pays  the  whole  freight,  because  he  represents  the 
enemy  by  possessing  himself  of  the  enemy's  goods  jure  belli;  and 
although  the  whole  freight  has  hot  been  earned  by  the  completion  of 
the  voyage,  yet  as  the  captor  by  his  act  of  seizure  has  prevented  its 
completion,  his  seizure  shall  operate  to  the  same  effect  as  ap  actual 

delivery  of  the  goods  to  the  consignee,  and  shall  subjeot 
[  *  293  ]  him  to  the  payment  of  the  *  full  freight    But  if  ship  and 

cargo,  being  both  neutral,  are  restored,  the  consequence  is 
only  tiiat  the  ship  must  proceed  on  and  complete  her  voyage  before 
she  can  demand  her  freight  If  the  cargo  is  restored  whilst  the  ship 
continues  under,  detention,  still  less  reason  is  there  to  contend  that  she 
has  earned  her  whole  freight.  Such  is  the  present  case,  in  which  the 
ship  has  failed  in  her  contract,  and  this  is  not  owing  to  the  cargo  in 
any  manner,  but  to  her  own  state  of  distress  originally,  and  after- 
wards to  her  dubious  character.  Under  these  circumstances  it  is  im- 
possible to  say  that  she  has  earned  more  than  a  freight  pro  rata  UineriSf 
which  therefore  the  registrar  and  merchants  must  ascertain  in  the 
usual  manner. 

Srdly.  As  to  the  quantum  of  the  demand  of  the  owners  of  the  three 
vessels,  it  is  not  denied  that  they  were  hired  and  occupied  for  a  long 
time  as  warehouses ;  and  it  is  no  slight  circumstance  that  the  cargo 
was  put  on  board  in  some  degree  against  the  inclination  of  the  own- 
ers ;  they  were  almost  impressed  as  it  were  into  the  service.  The 
cargo  consisted  partly  of  damaged  cotton,  and  the  very  stowage  occa* 
sioned  some  degree  of  damage  to  the  ships.  Still  farther  damage 
was  sustained  from  the  delay  of  quarantine,  to  which  the  cargo  was 
necessarily  subjected  as  coming  from  the  Levant  The  master  of  The 
Ck>penbagen  entered  into  a  written  contract  with  the  owners  of  the 
three  vessels;  and  I  think  the  master  bad  a  right,  under  such  circnm^ 
stances  of  necessity,  to  bind  both  the  owners  of  the  ship  and  cargo 
in  acting  for  their  service.    For  a  master,  under  circumstances  of 

necessity,  has  a  general  right  to  hypothecate  either  of  them, 
[  •  393  ]  or  to  sell  the  cargo,  or  to  throw  any  •  part  of  it  overboard. 

There  has  been  a  proposal  made  by  the  parties  to  refer  the 
quantum  to  the  registrar  and  merchants.  This  is  what  I  shall  do,  in- 
timating only  my  opinion,  that  if  the  written  contract  is  not  impeach- 
ed by  fair  imputation  of  negligence,  or  treacherous  abandonment  on 
the  part  of  the  master,  or  by  that  of  gross  extortion  on  the  other  side 
in  an  hour  of  distress,  it  is  binding  on  the  owners,  and  ought  to  be 
maintained  to  its  full  extent 
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4tfa]y.  When  a  ship  having  sastained  cbiraage  at  sea,  oomes  in  for 
repair?,  and  becomes  uafit  to  .perfiMrm  the  funetioa  for  which  she  is 
engaged,  to  contain  and  to  convey  the  cargo.  That  in  sach  a  case 
the  owners  of  the  ship  should  claim  the  ejcpenses  of  repairs  from  the 
owners  of  the  cargo,  and  at  the  same  time  refuse  to  pay  any  part  of 
the  charges  of  transshipping  and  conveying  the  cargo,  would  be  very 
nnreasonable.  The  expenses,  severally,  may  be  matter  of  simple 
average,  or  the  whole  may  be  matter  of  general  average.  Greneral 
average  is  for  a  loss  incurred,  towards  which  the  whole  concern  is 
bound  to  contribute  pro  rata^  because  it  was  undergone  for  the  gene- 
ral benefit  and  preservation  of  the  whole.  Simple  or  particular  ave- 
rage is  not  a  v^y  accurate  expression,  for  it  means  damage  incurred 
by,  or  for,  one  part  of  the  concern,  which  that  part  must  bear  alone ; 
so  that  in  fact  it  is  no  average  at  all,  but  still  the  expression  is  sufil* 
eiently  understood,  and  received  into  familiar  use.  The  loss  of  an 
anchor  or  cable,  the  starting  of  a  plank,  are  matters  of  simple  or  par- 
ticular average,  for  which  the  ship  alone  is  liable.  Should  a  cargo  of 
wine  turn  sour  on  the  voycige,  it  would  be  a  matter  of  sim-  * 

pie  average,  which  the  goods  alone  must  bear ;  *  and  there  [  *  294  ] 
might  be  a  simple  average  for  which  each  would  be  severally 
liable  under  a  misfortune  happening  to  both  ship  and  cargo  at  the 
same  time,  and  from  a  common  cause ;  as  if  a  water  spout  should 
fiedl  on  a  cargo  of  sugars,  and  a  plank  from  the  same  violence  should 
start  at  the  same  time.  General  average  is  that  loss  to  which  contri- 
bution must  be  made  by  both  ship  and  cargo ;  the  loss,  or  expense 
which  the  loss  creates,  being  incurred  for  the  common  benefit  of  both. 
In  this  case  the  transshipping,  or  rather  the  unloading  of  the  goods, 
seems  to  have  been  for  the  common  benefit  of  both ;  for  it  was  neces- 
sary to  unload  the  ship,  as  well  for  its  own  repair,  which  was  become 
indispensable,  as  for  the  preservation  of  the  cargo ;  and,  therefore,  the 
expense  of  that  transshipment,  or  rather  of  the  unloading,  seems  to 
have  upon  it  the  character  of  a  general  average,  though,  possibly,  it 
may  be  hardly  worth  while  to  consider  the  unloading  as  a  charge  dis- 
tinct from  the  transshipment,  and  if  so,  it  should  seem  to  belong  to 
the  cargo  only.  The  expense  of  conveying  the  cargo  to  its  ultimate 
destination  belongs  to  the  cargo  only,  the  contract  having  been  in 
^ect  determined  by  the  payment  of  freight  ji^ro  rata  itineris.  As  to 
the  expense  of  the  repairs,  I  think  that  there  is  no  ground  to  charge 
the  cargo  with  that ;  for  the  reason,  that  the  ship  and  the  cargo  being 
completely  separated  by  the  determination  of  the  contract,  and  new 
vehicles  provided  at  the  expense  of  the  cargo,  the  cargo  is  not  an- 
swerable for  those  repairs  which  it  in  no  degree  occasioned.  This  is 
what  occurs  to  me  upon  the  view  of  the  matter.    It  has  been  inti- 
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mated  that  there  is  a  general  role  prevailing  in  such  mat- 
[  *  296  ]  ters  among  those  most  conversant  *  in  them.  If  there  is  any 
thing  like  a  law  merchant  on  this  subject,  I  should  be  very 
unwilling  to  shake  an  established  rule  on  mere  speculation ;  and  I 
shall,  therefore,  refer  it  to  the  registrar  and  merchants  to  inquire  re- 
specting the  existence  of  such  a  rule  of  practice;  and  if  they  are 
satisfied  that  such  a  rule  exists  with  a  generally  received  authority, 
to  apply  it  in  ascertaining  the  burdens  that  lie  respectively  upon  the 
ship  and  upon  the  cargo,  subject  to  the  farther  opinion  of  the  court 


The  registrar  and  merchants  reported,  that  the  amount  of  the  sum 
to  be  allowed  for  the  hire  of  the  vessels,  ought  to  be  paid  by  the  own- 
ers and  claimants  of  the  cargo,  at  the  following  rate : 

£.    s.    dL 
For  the  sloop  William,  86  tons,  for  39  weeks,    . 

at  6/.  per  week 196    0    0    ' 

For  the  brig  Adventure,  160  tons,  for  41  weeks, 

at  lot  per  week 410    0    0 

For  the  sloop  Susannah,  66  tons,  for  41  weeks, 

at  4t  4^.  per  week 172    4    0 

£777    4    0 
They  were  further  of  opinion  not  to  allow  interest  on  the  above 
sum ;  conceiving  it  to  be  a  sufficient  compensation  to  the  parties. 


[•296]  •The  Emanuel,  Soderstrom,  master. 

April  9, 1799. 
Freigfat  refnsed  to  a  nentral  ship  canyiog  salt  from  one  Spanish  port  to  another.^  , 

This  was  a  case  respecting  the  allowance  of  freight  and  expenses 
to  a  neutral  ship,  taken  carrying  on  the  coasting  trade  of  the  enemy. 

JUDOKENT. 

Sir  W.  Scott.     This  is  the  case  of  a  ship  sailing  under  Danish 

1  [See  The  Atlas,  3  C.  Bob.  804n;  The  Rebecca,  2  C.  Rob.  101  and  note;  The 
Allegoria,  4  C.  Rob.  S02  n;  The  £benezer,  6  C.  Rob.  256 ;  The  CoOimeicen,  8  GmSL 
264,  and  a  C.  1  Wheat  382;  The  Ann  Green,  I  GalL  289.] 
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eolorsy  aod  taken  with  a  cargo  of  salt,  on  a  voyage  firomf  Cadiz  to 
Castropel  in^Gallicia.  The  ship  has  been  restored,  reserving  the 
question  of  freight  and  expenses.  The  cargo  has  been  condemned  as 
the  property  of  the  king  of  Spain,  and  the  question  now  is,  under 
these  circumstances.  Whether  freight  and  expenses  shall  be  allowed 
in  this  ease? 

I  shall,  first,  consider  this  case  upon  principle ;  and  secondly,  upon 
the  fonndation  of  authorities. 

First  Where  a  captogre  is  made  of  a  cargo,  the  property  of  an 
enemy,  carried  in  a  neatral  ship,  the  neutral  ship-owner  obtains  against 
the  captor  those  rights  which  he  had  against  the  enemy.  At  the  same 
time  this  principle  is  not  so  universal  as  not  to  be  liable  to  some  ex- 
eeptions  ;  as,  for  instance,  in  the  known  c€ise  of  contraband  goods.^ 
If  an  enemy  pats  on  board  a  neutral  vessel  a  cargo  belonging  to  him- 
self, which  is  a  contraband  cargo,  and  that  cargo  is  taken,  it  is  con- 
demnable  to  the  captor ;  but  the  court  will  not  consider  itself  as 
bound  to  enforce  the  payment  of  freight,  against  the  captors,  although, 
at  the  same  time,  the  neutral  ship-owner  might  have  just 
^reason  to  demand  it  from  the  enemy,  with  respect  to  whom*  [  *  297  ] 
his  contract  has  been  performed,  as  far  as  he  had  not  been 
disaUed  from  folfilling  it  by  the  very  circamstance  of  the  oth^  con- 
tracting party  having  put  a  cargo  of  that  species  on  board,  and  con- 
sequently exposed  the  vessel  to  hostile  seizure ;  and  the  court  may,  in 
like  manner,  not  conceive  itself  under  any  obligation  to  say,  in  other 
instances,  that  the  captors  are  liable  to  the  charge  of  freight,  although 
it  may  be  a  good  and  valid  demand  against  the  owner,  which  the 
parties  must  settle  elsewhere. 

Now,  the  ground  upon  which  it  is  contended  that  the  freight  is 
not  due  to  the  proprietors  of  this  vessel,  is,  that  she  is  a  Danish  ship 
CTQployed  in  the  transmission  of  Spanish  goods,  from  one  Spanish 
port  to  another,  and  so  carrying  on  the  coasting  trade  of  that  coun- 
try. In  our  own  country  it  has  long  been  the  system,  that  the  coast- 
ing trade  should  only  be  carried  on  by  our  own  navigation.  I  ob- 
serve, that  in  all  the  rage  of  novel  experiment  that  has  dictated  the 
commercial  regulations  of  France  in  its  new  condition,  this  policy  is 
held  sacred ;  it  stands  enacted,  by  a  decree,  21st  September,  1793,  that 
no  goods,  the  growth  or  manufacture  of  France,  shall  be  carried  firom 
one  French  port  to  another,  in  foreign  ships,  under  pain  of 
confiscation.^    The  same  policy  has  directed  the  *  commer-  [  •  298  J 


1  [The  Ifercariiit,  1  C.  Bob.  S88;  The  Jonge  Jaoobot  Banman,  1  C.  Boh.  U9; 
ns  Ringwde  Jacob,  1  C.Bob.  89;  The  Neptamis,  S C.  Bob.  108.] 
*  LesBitinieiif  ^tmiigennepoaroBttraiupQfierd'imporl]^^ 
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dal  system  of  other  European  countries ;  in  the  ordinary  state  of 
afifairs,  no  indulgence  is  generally  permitted  to  the  ships  of  most 
other  countries  to  carry  on  the  coasting  trade.  I  think,  therefore, 
the  onus  probandi  does  at  least  lie  on  that  side,  and  always  makes 
it  necesisary  to  be  shown  by  the  claimants,  that  such  a  trade  was  not 
a  mere  indulgence,  and  a  temporary  relaxation  of  the  coasting  system 
of  the  state  in  question,  but  that  it  was  a  conunon  and  ordinary 
trade,  open  to  the  ships  of  any  country  whatever. 

Applying  that  principle  to  the  present  case,  (if  I  am  right  in  the 
presumption,)  I  am  to  infer,  that  this  vessel  is  carrying  on  a  com- 
merce which,  according  to  the  general  trading  system  of  Spain,  she 
could  not  pursue,  in  consequence  of  the  pressure  to  which  the  com- 
merce  of  Spain  has  been  reduced  by  the  arms  of  this  country ;  if  so, 
upon  what  ground  is  it  that  she  claims  freight  against  the  captor  on 
a  voyage  undertaken  for  the  peculiar  accommodation  and  jelief  of 
the  enemy,  under  the  distress  to  which  the  successful  hostilities  of  the 
captor's  country  had  reduced  him  ?  Is  there  nothing  like  a  departure 
from  the  strict  duties  imposed  by  a  neutral  character  and  situation, 
in  stepping  in  to  the  aid  of  the  depressed  party,  and  taking  up  a  com- 
merce which  so  peculiarly  belonged  to  himself,  and  to  extinguish 
which  was  one  of  the  principal  objects  and  proposed  fruits  of  victory  ? 
Is  not  this,  by  a  new  act,  and  by  an  interposition  neither  known  nor 
permitted  by  that  enemy  in  the  ordinary  state  of  his  affisdrs,  to  give  a 
direct  opposition  to  the  efforts  of  the  conqueror,  and  to  take  off  that 
pressure  which  it  is  the  very  purpose  of  war  to  inflict,  in 
[  •  299  ]  order  to  compel  the  conquered  to  a  due  sense  and  *  observ- 
ance of  justice  ?  Is  this  so  clearly  within  the  limits  of  im- 
partial and  indifferent  conduct,  that  if  a  neutral  ship  is  taken  in  an 
office  of  this  kind,  she  is  entitled  to  claim  against  the  captor,  whom 
she  is  thus  counteracting  and  almost  defrauding,  the  very  same  rights 
which  she  possessed  against  the  claimant,  to  whom  she  is  giving  this 
extraordinary  and  irregular  assistance  ? 

It  is  said  in  argument  that  this  principle,  which  applied  likewise  to 
ihe  colonial  trade  between  the  mother  countries  and  their  plantations 
in  the  West  Indies,  (that  being  equally  a  trade  guarded  by  a  mono- 
poly in  time  of  peace,  and  having  been  likewise  occasionally  relaxed 
under  the  pressure  of  a  war,)  has  been  in  a  good  measure  abandoned 
in  the  decisions  of  the  Lords  Conunissioners  of  AppeaL    I  am  not 


Francais,  auccmes  denizes,  productions  ou  marchandisea  des  cm,  produit,  on  mannfae- 
tares  de  France,  colonies  ou  possessions  de  France,  sous  les  peines  port^  par  rartkle 
8  Loi  oontenant  I'acte  de  nayigation,  21st  Septemlve,  1793,  (L  e.  confisoatioa  des  btli- 
iBens  fk  caigaisoii  Bt  de  8000  liv.  d'amende,  8ec.) 


HIGH    COURT  OF  ADMIRALTY.  300 

The  EtnanneL    1  C.  Rob. 

acqaainted  with  any  decision  to  that  effect ;  and  I  doubt  very  much 
whether  any  decision  yet  made  has  given  even  an  indirect  counte- 
nance to  this  supposed  dereliction  of  a  principle  apparently  rational 
in  itself,  and  conformable  to  all  general  reasoning  on  the  subject  It 
is  certainly  true,  that  in  the  last  war  many  decisions  took  place  which 
then  pronounced  that  such  a  trade  between  France  and  her  colonies 
was  not  considered  as  an  unneutral  commerce.  But  under  what  cir- 
cnmstances  ?  It  was  understood  that  France,  in  opening  her  colonies 
during  the  war,  declared,  that  this  was  not  done  with  a  temporary 
view,  relative  to  the  war,  but  on  a  general  and  permanent  purpose  of 
altering  her  colonial  system,  and  of  admitting  foreign  vessels  univer- 
sally and  at  all  times  to  a  participation  of  that  commerce.  Taking 
that  to  be  the  fact,  (however  suspicious  its  commencement 
might  be  during  the  actual  existence  *  of  a  war,)  there  was  [  *  300  J 
no  ground  to  say  that  neutrals  were  not  carrying  on  a  com- 
merce as  ordinary  as  any  other  in  which  they  could  be  engaged.  And 
therefore,  in  the  case  of  The  Verwagtig,i  and  in  many  other  succeed- 
ing cases,  the  Lords  decreed  payment  of  freight  to*  the  neutral  ship 
owner.  It  is  fit  to  be  remembered  on  this  occasion,  that  the  conduct 
of  France  evinced  how  little  dependence  can  be  placed  upon  expla- 
nations of  measures  adopted  during  the  pressure  of  a  war ;  for  hard- 
ly was  the  ratification  of  the  peace  signed,  when  she  returned  to  her 
ancient  system  of  colonial  monopoly.  In  the  present  war,  I  am  not 
aware  that  any  judgments  of  the  Supreme  Court  yet  pronounced| 
have  receded  firom  the  principle,  except  in  cases,  and  under  circum- 
stances in  which  a  respect  to  public  stipulations  and  treaties  required 
that  the  application  should  be  limited ;  the  general  principle  I  take  to 
be  entire  and  untouched,  as  far  as  it  relates  to  that  trade  of  the  c(^o- 
nies.  , 

As  to  the  coasting  trade,  (supposing  it  to  be  a  trade  not  usually 
opened  to  foreign  vessels,)  can  there  be  described  a  mcnre  effective  ac- 
commodation that  can  be  given  to  an  enemy  during  a  war,  than  to 
undertake  it  for  him  during  his  own  disability  ?     Is  it  nothing  that 
the  commodities  of  an  extensive  empire  are  conveyed  firom  the  parts 
where  they  grow  and  are  manufactured,  to  other  parts  where  they 
are  wanted  for  use  ?     It  is  said  that  this  is  not  importing 
any  •  thing  new  into  the  country,  and  it  certainly  is  not;  [  *  301 J 
but  has  it  not  all  the  effects  of  such  an  importation  ?     Sup- 
pose that  the  French  navy  had  a  decided  ascendant,  and  had  cut  off 

1  Lords,  Febmarj  28, 1786.  This  was  a  Danish  vessel,  boand  from  Marseilles  to 
llartiniqae,  and  hack  to  Europe,  and  taken  on  the  outward  voyage ;  the  Vice  Admi- 
nitj  Court  of  Antigvia  had  given  half  fiei£^;  on  appeal  the  Lords  gave  the  whole. 
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all  British  communication  between  the  northern  and  sonthem  parts 
of  this  island,  and  that  neutrals  interposed  to  bring  the  coals  of  the 
north  for  the  supply  of  the  manufactures,  and  for  the  necessities  of 
domestic  life,  in  this  metropolis ;  is  it  possible  to  describe  a  more  di- 
rect and  a  more  effectual  opposition  to  the  success  of  French  hostili- 
ty, short  of  an  actual  military  assistance  in  the  war?  What  is  the 
present  case  ?  It  is  still  more  —  it  is  the  direct  conveyance  of  a  com- 
modity belonging  immediately  to  the  king  of  Spain,  for  the  purpose 
of  public  revenue.  The  vessel  is  employed  not  merely  in  the  private 
traffic  of  individuals,  but  in  the  revenue  service  of  the  State.  The 
king  of  Spain,  disabled  from  employing  Spanish  vessels  in  the  colleo- 
tion  of  his  revenues,  enlists  foreign  vessels  under  this  necessity.  Salt 
is  a  royal  monopoly  in  Spain,  as  it  formerly  was  in  France ;  and  it 
is  distributed  on  the  government  account  to  the  various  provinces. 
This  foreign  ship  is  employed  in  the  distribution,  and  by  the  employ- 
ment becomes  an  actual  revenue  cutter  of  the  king  of  Spain.  U 
should  seem  to  be  no  very  harsh  treatment  of  such  a  vessel,  if,  on  the 
capture,  she  is  restored^  and  is  only  left  to  pursue  her  demand  of  freight 
against  her  original  employers. 

With  respect  to  authorities,  it  has  been  much  urged,  that  in  three 
oases  this  war,  the  Court  of  Admiralty  has  decreed  payment  of 
freight  to  vessels  so  employed.     And  I  believe  that  such  cases  did 

pass  under  an  intimation  of  the  opinion  of  the  very  learned 
[  *  202  ]  *  person  who  preceded  me,  in  which  the  parties  acquiesced 

without  resorting  to  the  authority  of  a  higher  tribunal  Bat 
a  case  before  the  Lords  seems  to  convey  a  different  opinion  upon  this 
subject  of  the  coasting  trade  of  the  enemy,  —  the  case  of  The  Mer- 
curius,^  in  which  freight  was  refused.  The  cargo  was  lawful  under 
the  Danish  treaty,  to  the  benefit  of  which  the  party  was  entitled 
as  band  fide*^  domiciled  in  Denmark,  although  a  native  subject  of 
Great  Britain.  I  am  not  able  to  say  precisely  how  far  the  circum- 
stance of  hb  birth  was  an  ingredient  in  tiie  determination  of  the 
case.  But  the  general  rule  is,  that  a  person  living  bond  fide  in  a  neo* 
tral  country,  is  fully  entitied  to  carry  on  a  trade  to  the  same  extent  as 
the  native  m^chants  of  the  country  in  which  he  resides,  provided  it 
is  not  inconsistent  with  his  native  allegiance.  It  is  conformable  to 
more  ancient  judgments  upon  the  subject,  which  have  pronounced 
that  <<  neatrab  are  not  to  trade  on  freight  between  the  ports  of  the 
enemy."    To  this  principle  I  shall  adhere  in  the  present  case,  leaving 


I  Lordi,  March  7ih,  1795.  This  waa  a  Daniah  veasel  carrying  a  cargo  of  wheat  fhn 
Dunkiik  to  Bordeaux,  and  restored  by  consent,  reserfing  tiie  question  of  fireigfat  Tbe 
sentence  of  the  Coort  of  Admiralty  refusing  freight,  was  affirmed. 
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the  party  to  such  remedy  for  his  demand  of  freight  as  he  may  think 
fit  to  pursue ;  either  against  the  captor  by  appeal  in  this  country,  or 
against  his  freighter  in  the  country  where  he  was  employed 


•  The  Amor  Parentum,  Henn,  master.  [  •  303  ] 

April  18,  1799.  * 

A  case  respecting  priority  of  seizure  bj  non-commissioiied  persons. 

This  was  a  question  respecting  a  priority  of  seizure,  by  non-com- 
missioned captors. 

Judgment. 

Sir  W.  Scott.  The  principal  question  in  this  case  is,  Who  are 
the  actual  seizors  ?  It  appears  ^  that  the  vessel  being  off  Harwich  in 
distress,  made  a  signal  for  assistance,  and  on  the  approach  of  a  fish* 
ing  smack,  the  crew  declared  that  the  ship  was  a  Hamburgher,but 
that  the  cargo  was  French  property."  This  is  the  master's  deposi* 
tion.  And  he  says,  <<  that  he  acted  so  for  the  purpose  of  saving  his 
ship,  and  getting  into  an  English  port"  The  fishing  smack  brought 
the  vessel  into  |^rwich,  and  having  moored  h«r  in  such  a  way  as  to 
make  it  impossible  that  she  should  get  out  again,  the  master  of  the 
boat,  leaving  one  man  on  board  the  ship,  went  to  his  owner  and  in- 
formed  him  of  what  he  had  done.  The  owner  went  immediately  to 
the  custom-house,  and  desired  to  deliver  her  up  as  a  droit  of  admi- 
ralty. Then  what  is  there  wanting  to  make  a  complete  seizure  ?  Pos- 
session is  taken  by  British  subjects  on  information  that  it  was  French 
property  ;  and  it  must,  therefore,  be  presumed  to  have  been  done  with 
a  complete  animus  capiendi.  This  was  evidently  the  motive  of  action, 
for  if  they  had  acted  only  as  mere  pilots,  they  would  not  have 
left  a  man  on  board  to  keep  possession,  when  every  *  thing  [  *  304  ] 
was  safe,  nor  would  they  have  stationed  their  own  vessel 
near  to  keep  guard,  as  it  appears  they  did ;  nor  would  they  have  gone 
to  give  information  that  they  had  seized  a  droit  of  admiralty,  as  it  is 
proved  they  did,  by  the  collector. 

After  all  this  had  passed,  an  excise-cutter  getting  intelligence  of 
the  state  of  the  vessel,  went  on  board,  and  made  a  formal  seizure. 
This  must  have  been  a  mere  idle  ceremony ;  and,  indeed,  it  seems  to 
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have  made  that  impressioo  oa  the  crew  of  the  captored  ship.  For  it 
is  stated  in  their  depositions  on  the  third  interrogatory,  ^  that  they 
were  taken  by  those  who  had  left  them  to  give  information."  For 
the  persons  in  the  excise-cutter  to  go  and  take  possession  afterwards, 
is  arresting  a  man  already  in  the  sheriff's  house,  And  I  am  surprised 
tiiat  such  a  claim  should  be  set  up. 

The  value  of  the  goods  appears  to  have  been  1,321^,  and  the  lium* 
ber  of  captors  ten,  besides  the  owner,  whose  boat  was  staved  in  the 
service.  I  shall  give  the  owner  by  way  of  f  ncouragement  100/. ;  lOOi 
to  the  master ;  80/.  to  the  mate,  who  was  left  on  board ;  and  40/.  to 
each  man. 


[  *  305  ]  •  The  Carolina,  Skynner,  master. 

April  16,  1799. 

SflTer  going  from  a  Ereadi  port  to  Hambargh ;  proc^  required  that  it  waf  for  cai^goef 

alreadj  received.^ 

This  was  a  case  of  a  quantity  of  silver  going  from  a  French  p<»rt 
to  HamburgL 

Court.  This  is  a  claim  for  a  quantity  of  silver  sent  from  Dunkiik 
to  Hamburgh,  on  board  an  American  ship,  and  asserted  to  have 
been  going  for  the  account  and  risk  of  merchants  of  Hamburgh. 
What  the  court  must  require  is,  to  be  satisfied  that  it  was  going  in 
payment  for  cargoes  already  received  in  France.  For  it  is  pretty 
notorious  that  the  French  have  been  in  such  bad  credit  during 
this  war,  as  to  be  obliged  to  remit  bullion  for  their  purchases  before- 
hand. If  that  was  to  appear  to  have  been  the  case  in  this  instancey 
the  silver  must  be  condemned  as  French  property.  Till  it  arrived,  the 
shipper,  I  apprehend,  would  be  the  loser,  and  not  the  consignee; 
for  the  contract  till  the  arrival,  would  be  what  I  should  call  an  execu- 
tory contract  I  do  not  think  it  is  sufficiently  proved  that  it  was  sent 
for  cargoes  received.  It  will,  therefore,  be  necessary  to  see  more  of 
the  transaction  from  the  correspondence  of  the  parties. 

Farther  proof  ordered  on  that  point 

Jime  2(5/A,  1800.    The  previous  correspondence  between  the  par- 
I  [The  Josephine,  4  C.  Bob.  25.] 
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ties,  respecting  cargoes  consigned  to  Dunkirk,  was  produced  in  farther 
proof,  and  the  inroices  ^f  those  cargoes.  It  appeared  from  the  cor« 
lespondence,  that  the  claimant  had  stipulated  for  payment,  either  ia 
good  bills  on  Hamburgh,  or  in  bars  of  silver.  The  attestation  of  the 
gnrviving  partner  of  the  house  of  trade  was  also  exhibited,  swearing 
to  the  truth  of  these  facts,  and  that  the  cargoes  had  not  been  sent  or 
purchased  on  account  of  the  government  of  France. 

No  farther  opposition  was  made  on  the  part  of  the  captors.     The 
nlver  was  restored.  i^ 


•IN  THE  INSTANCE  COURT.  CSOej 
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April  18, 1799. 

A  petition  for  salrage  on  behalf  of  a  pilot,  appearing  to  baye  advanced  faUe  pretensions,  and 
to  haTe  misconducted  himself,  dismissed  with  costs.^ 

This  was  a  case  on  a  petition  for  salvage. 

Judgment. 
Sir  W.  Scott.  This  is  a  petition  praying  salvage ;  and  it  is  said 
by  his  Majesty's  advocate,  that  it  is  impossible  for  these  persons  to 
claim  salvage,  as  there  is  little  more  than  pilotage  due ;  although  it 
is  allowed  the  court  may,  in  cases  of  pilotage,  as  well  as  of  salvage, 
direct  a  proper  remuneration  to  be  made.^  It  may  be,  in  an  extraor- 
dinary case,  difficult  to  distinguish  a  case  of  pilotage  from  a  case  of 
salvage,  properly  so  called,  for  it  is  possible  that  the  safe  conduct  of 
a  ship  into  a  port,  under  circumstances  of  extreme  danger  and  personal 


1  [Cases  as  to  forfeiture  of  salvage  by  misconduct,  The  Neptune,  1  W.  Rob.  297; 
The  Black  B07,  3  Hagg.  Ad.  R  S86,  n.;  The  Buke  of  Manchester,  10  Jur.  863 ;  S.  C. 

4  Notes  of  Cases,  575 ;  The  Djgden,  1  Notes  of  Cases,  1 15 ;  The  Dove,  1  Gall.  585 ; 
Ifascm  V.  The  Blaireau,  2  Cranch,  ^0 ;  The  Boston,  I  Sumn.  898 ;  The  Bello  Cor- 
nmnoH,  6  Wheat.  15S;  The  Barefoot,  1  Law  &  £q.  Rep.  661 ;  The  Rising  San,  Ware's 
B.  378.    As  to  diminution  of  salvage  hj  misconduct,  see  The  Prins  Frederick^ 

5  Bod.  482,  note.] 

*  [For  cases  in  which  salvage  has  been  allowed  to  pilots,  see  note  to  The  Fredericki 
I  W.Rob  17.] 
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exertion,  may  exalt  a  pilotage  service  into  something  of  a  salvage 
service.  But  in  general  they  are  distinguishable  enough,  and  the  pi- 
lot, though  he  contributes  to  the  safety  of  the  ship,  is  not  to  claim  as 
a  legal  salvor.  However,  let  us  look  into  the  circumstances  of  the 
case,  and  see  whether  there  is  even  that  pilotage  due ;  for  if  the  fact  be, 
ihat  this  pilot  has  carried  the  ship  to  a  port  where  she  was  not  intend- 
ed to  go,  without  any  necessity  Jfor  so  doing,  it  is  carrying  the  ship 
out  of  her  course,  and  putting  the  owners  to  a  very  great  inconveni- 
ence, and  for  which  no  pilotage  shall  be  due. 

The  case  comes  before  the  court  as  a  case  of  salvage ;  and  I  will 
take  it  first  upon  the  affidavits  of  the  asserted  salvors,  of 
[  •  307  ]  which  I  must  observe,  that  they  are  *  not  deficient  in  exag- 
geration, but  ssemed  to  be  touched  up  with  a  pretty  high 
degree  of  coloring.  They  state,  '<  that  about  one  o'clock  upon  the 
27th  of  November  last,  they  espied  a  brig  at  a  distance  under  a  signal 
of  distress ;  the  wind  then  blowing  very  hard,  and  the  sea  running 
high ;  that  they  nevertheless  proceeded  to  the  vessel,  though  they 
were,  by  reason  of  a  very  high  sea,  some  considerable  time  before  they 
could  get  out  to  sea,"  &c.  Everybody  knows  that  in  acts  of  pilot- 
age, when  the  sea  runs  high,  there  is  some  degree  of  peril  attending 
them ;  but  it  is  not  upon  that  account  that  such  persons  are  to  be 
entitled  as  salvors;  it  is  a  hazardous  occupation  from  the  nature  of  it; 
but  having  taken  up  that  occupation,  and  the  hazard  attached  to 
it,  they  are  not  to  come  before  the  court  to  claim  extraordinary 
rewards  as  belonging  to  them  in  consequence  of  the  common  perils 
of  that  employment  which  they  themselves  have  chosen. 

On  approaching  the  ship,  what  question  did  they  ask  ?  They  did 
not  ask  whether  she  was  in  a  state  of  particular  distress ;  neither  do 
they  say  whether  there  was  any  symptom  of  distress  about  her;  but 
they  ask  a  common  general  question,  "  Whether  she  wanted  to  go 
into  harbor  ?  "  If  the  ship  was  in  a  case  of  great  distress,  that  would 
have  been  a  very  unnecessary  question.  They  go  on  to  state,  "  that 
the  deponents  were  then  asked  by  the  master  of  the  ship,  if  there  was 
any  harbor  under  his  lee;  and  being  told  of  Ramsgate,  he  waved  his 
speaking-trumpet  as  a  signal  for  the  deponents  to  come  on  board; 
they  then  lowered  tbeir  boat's  foresail  to  let  the  brig  come  up  with 
them,  and  on  her  so  doing  they  attempted  to  board  her  on  the  larboard 
quarter,  but  without  effect,  and  were  obliged  to  sheer  off" 
[*308]  I  fancy  that  is  no  *  uncommon  occurrence  in  getting  on 
board  a  ship  that  is  lying  out  at  sea.  They  then  state  the 
great  difficulty  and  hazard  which  they  they  encountered  in  getting  on 
board;  but '<  having  got  on  board,  (Mr.  Toldridge  says,)  he  agreed 
with  the  master  to  take  her  into  Ramsgate  harbor,  and  the  terma 


•  HIGH   COURT   OF  ADMIRALTY.  .    9tii 

The  Joteph  Ibtrrej.    1  C.  Bob. 

were  to  be  referred  to  persons  there,  conversant  in  adjusting  matters 
of  this  nature.'^     Matters  of  what  nature  ?    It  does  not  appear  to  me ' 
that  this  was  any  thing  more  than  a  common  act  of  pilotage ;  if 
there  was  any  thing  more  done,  they  do  not  suggest  it  in  their  depo* 
sitions. 

Then  upon  what  ground  is  it  that  they  claim  any  thing  more  than 
for  common  pilotage  ?  I  think  there  is  no  reason  whatever  that  this 
business  should  be  put  upon  any  other  footing,  according  to  thesr 
own  account  of  it,  than  the  common  scale  upon  which  pilotage  is  set- 
tled. They  go  on  to  state  <'  that  the  helm  of  the  vessel  was  given  up 
to  the  pilot,  and  that  she  arrived  in  Bamsgate  harbor,  about  half  past 
three  o'clock  on  the  twenty-seventh  day  of  November ; "  so  that  ac- 
cording to  their  own  account,  it  is  a  very  short  business.  There  seems 
also  to  be  great  reason  to  believe  that  the  weather  was  not  so  ex- 
tremely  bad,  nor  the  task  so  hazardous  as  they  represent  it;  for  the 
rest  of  the  men  appear  to  have  returned  in  their  boat,  without  dan- 
ger. They^  afterwards  state,  "that  the  officers  of  the  customs  in- 
formed the  master  that  the  vessel  must  perform  quarantine ;  and  that 
he  said  that  his  vessel  was  in  want  of  provisions,  and  could  not  leave 
the  harbor."  It  appears,  however,  that  they  went  out  to  Sandgate 
Creek  to  perform  quarantine,  and  remained  there  till  the  5th  of  De- 
cember following,  when  the  deponent  and  the  other  persons 
•  left  the  vessel.  They  say,  "  when  the  ship  was  navi-  [  •  309  ] 
gated  into  Ramsgate  harbor  the  wind  blew  a  very  hard  gale, 
and  the  sea  ran  very  high ;  and  they  verily  believe,  that  had  it  not 
been  for  the  timely  assistance  rendered  to  the  brig  by  the  deponentSi 
the  master  and  crew  being  totally  unacquainted  with  the  channeli 
she  would  have  been  in  great  danger  of  being  lost"  But  I  think 
there  is  reason  to  believe  that  the  sea  was  not  so  alarmingly  high  as 
they  represent ;  more  especially  as  it  is  sworn  in  the  affidavit  of  the 
other  party,  "  that  the  wind  blew  a  topsail  gale  only,  being  no  more 
than  they  had  been  before  carrying,  and  being  a  very  good  wind 
to  have  brought  the  brig  to  anchor  in  the  Downs."  And  as  to  the 
ignorance  of  the  master  and  crew  respecting  the  channel,  that  is  no 
more  than  what  is  usually  to  be  expected  in  foreign  ships.  A  pilot  is 
to  find  local  knowledge ;  in  so  doing  he  finds  no  more  than  what  his 
doty  binds  him  to  furnish ;  so  that  taking  the  matter  on  their  own 
affidavits,  it  is  a  mere  ordinary  case  of  pilotage. 

Let  us  see,  however,  what  is  the  representation  on  the  other  side, 
given  by  persons  present  at  the  transaction,  being  I  think,  seven  in 
nnmber.  Paddock,  the  master,  says,  "  that  the  brig  being  upon  a  voy- 
age to  the  port  of  London,  and  being  arrived  off  Dover  Castle,  he 
made  the  usual  signal  for  a  pilot,  meaning  to  go  to  the  Downs,  and 
VOL.  I.  18 
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afterwards  to  the  River  Thames ;  that  in  consequence  of  that  signal 
a  boat  from  Dover  came  alongside  the  brig  with  five  men  on  board,  of 
whom  Toldridge,  being  one,  anked  him  if  he  wanted  a  pilot  ?  "  (that  is 
exactly  the  question,  and  put  in  the  language  which  the  mariners 
themselves  state,)  "  and  where  he  wished  to  go  in  ? "  to 
[  *  310  ]  *  which  the  deponent  replied,  <'  he  did  want  a  pilot  to  carry 
him  safe  into  the  Downs."  Toldridge  observed,  that  the 
wind  blew  fresh,  and  it  would  be  better  to  go  into  Ramsgate  harbor; 
but  the  master  replied,  he  wished  to  have  his  vessel  carried  into  the 
Downs,  and  tbat  he  would  by  no  means  have  her  taken  to  Ramsgate ; 
that  Toldridge  then  came  on  board  leaving  his  people  in  the  boat ; 
and  addressing  himself  to  him  in  a  low  tone  of  voice,  desired  to  speak 
to  him  in  private ;  that  they  went  into  the  cabin,  and  then  Toldridge 
inquired  of  him  what  situation  the  brig  was  in ;  that  he  answered 
the  cables  and  anchors  were  new ;  on  which  Toldridge  advised  him 
to  take  an  axe,  or  let  him  take  axe  and  cut  the  strands  of  the  cables, 
and  cut  away  the  sails,  or  let  them  blow  to  pieces,  and  let  go  the  an- 
dior,  that  she  might  be  carried  into  Ramsgate  in  distress ;  that  he 
might  then  make  his  protest,  draw  on  his  owners  for  150  guineas,  and 
put  50/.  of  it  into  his  own  pocket  without  injuring  his  owners,  as  the 
loss  would  fall  on  the  unden^Titers ;  or  words  to  that  effect"  He 
goes  on  to  say,  ^  that  Toldridge  then  advised  him  to  consult  with  hb 
mate,  as  he  seemed  to  be  but  a  young  man  ;  and  assuring  him  that 
it  was  no  uncommon  thing  for  American  captains  to  do  as  he  had 
proposed ;  to  which  the  master  replied,  that  he  wanted  no  man's  ad- 
vice on  such  a  subject" 

To  be  sure  if  this  conversation  did  pass,  it  is  extremely  disgrace- 
ful; it  is  language  which  no  court  of  justice  can  receive  without 
strong  expressions  of  indignation  against  the  persons  using  it     It  is 
little  less  than  a  proposal  to  commit  an  act  of  piracy  and  robbery; 
and  for  which,  if  it  had  been  executed,  all  the  parties,  had 
[  •  311  ]  they  been  brought  before  *  a  court  of  criminal  justice,  would 
have  been  subjected  to  penalties  which,  if  they  did  not  affect 
their  lives,  might  have  affected  their  persons  and  property  in  no  small 
degree. 

It  is  said,  by  the  counsel  for  the  salvors,  that  it  was  very  unlikely 
that  such  a  conversation  should  have  been  held ;  if  it  is  the  practice, 
as  this  man  is  made  to  say  it  is,  it  takes  away  a  great  deal  of  the  in- 
credibility of  such  a  conversation.  If  these  things  are  of  so  familiar 
occurrence,  it  is  not  very  likely  that  there  should  be  much  delicacy 
observed  in  making  the  proposal.  But  I  have  not  only  the  assertion 
of  the  American  master ;  there  are  two  other  witnesses  speaking  to 
the  same  fact    I  can  have  no  doubt  after  this,  that  such  a  conversa- 
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tion  did  pasa.  I  cannot  involve  all  these  persons  in  the  crime  of  gross 
perjury,  upon  the  mere  improbability  of  the  thing ;  when  it  stands 
upon  the  otherwise  unimpeached  credit  of  three  persons  swearing  that 
they  heard  such  a  conversation.  I  am  of  opinion  that  this  disgrace- 
ful conversation  is  very  sufficiently  proved  ;  and  I  fear  the  practice  on 
which  it  is  founded,  and  to  which  it  alludes,  is  much  too  frequent. 

It  is  stated  that  the  pilot  took  possession  of  this  vessel.     On  this 
fact  I  roust  say  it  does  appear  extraordinary,  that  he  should  have 
been  suffered  to  take  the  sole  possession  of  the  vessel,  and  carry  her  into 
a  port  against  the  inclination  of  the  master;  for  I  see  no  reason  why 
the  master  might  not  have  turned  this  man  out  of  the  ship,  and  called 
another  pilot     I  think  that  he  would  have  protected  the  owners  from 
some  inconvenience  in  so  doing ;  and  I  hope  an  honester  pilot  might 
easily  have  been  procured ;  but  I  suppose  he  acted  for  the 
best,  under  the  particular  circumstances  *  of  his  situation  ;  [  •  312  ] 
and  possibly  I  may  not  see  all  the  difficulty  of  procuring 
another  pilot  at  that  moment. 

With  regard  to  the  course  in  which  the  vessel  was  taken,  I  presume 
a  ship  cannot  get  round  to  Ramsgate  harbor  without  passing  through 
the  Downs,  or  being  almost  next  door  to  them ;  so  that  the  pilot  car- 
ries this  ship  through  the  exact  tract  where  the  master  wished  her  to 
be  moored ;  and  where,  as  some  of  the  witnesses  say,  there  were  ships 
then  lying  at  single  anchor.  I  think  a  pilot  carrying  a  ship  contrary 
to  the  inclination  of  the  master,  unless  he  can  show  a  necessity  for  so 
doing,  in  order  to  justify  such  a  proceeding,  is  guilty  of  a  monstrous 
breach  of  his  duty. 

The  ship  is  brought  into  port ;  and  there  another  conversation  takes 
place,  respecting  what  is  due  for  the  acts  of  this  pilot ;  and  it  is  agreed 
to  leave  it  to  be  settled  by  merchants  resident  there  ;  but  the  collec- 
tor of  the  customs  and  another  gentleman,  who  were  the  persons 
applied  to,  say,  that  the  ship  appeared,  from  what  they  heard  of  the 
matter,  not  to  have  been  in  any  distress;  and  they  very  severely  repri- 
manded the  pilot  for  having  brought  her  into  Ramsgate ;  and  were 
of  opinion,  that  he  was  not  entitled  to  any  salvage.  In  every  part  of 
this  judgment  I  do  most  heartily  concur  with  them.  I  think  it  is  a 
claim  setup  with  the  most  unpardonable  effirontery;  and  I  am  very 
sorry  that  I  cannot  do  more  than  dismiss  this  petition  with  costs,  and 
report  the  conduct  of  the  petitioner  to  the  Trinity  House.^ 


1  Cases  of  sslTage,  when  they  are  fairly  made  oat,  and  are  not  foonded  on  ftlse  and 
fiandulent  pretensions,  as  appeared  in  this  case,  are  received  in  the  Court  of  Admiral^ 
with  the  most  liberal  encoaragement 

In  The  Sarah,  February  15th,  1800,  wluch  was  a  case  of  salTage  on  the  coast  by  a 
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April  23, 1799. 

A  case  on  farther  proot    [Claim  rejected.] 

[Farther  proof  does  not  open  the  case  to  both  parties.^] 

This  was  a  case  of  a  cargo  on  farther  proof. 

Farther  proof  being  brought  in,  it  was  attempted  to  introduce  affi- 
davits on  the  part  of  the  captors  to  contradict  it,  on  a  suggestion  that 
farther  proof  opened  the  case  to  both  parties. 

Court.  With  respect  to  plea  and  proof,  this  is  true,  but  I  do  not 
know  that  in  proof  by  affidavits,  this  court,  or  the  lords  of  appeal 

have  ever  laid  down  such  a  rule.  I  understand  the  rule  to 
[  •314  ]  be,  that  farther  proof  'by  affidavits  to  be  exhibited  on  the 

part  of  the  captor  is  only  admissible  under  the  special  direc- 
tion of  the  court.  It  is  a  proper  control  over  the  rash  or  light  man- 
ner with  which  the  claimants  may  attempt  to  pick  up  something  like 
proof  by  affidavit  But  it  is  not  to  be  exercised  except  on  special 
grounds ;  and  only  with  the  leave  of  the  court  I  shall  therefore  hear 
the  cause  first  on  the  proof  brought  in  by  the  claimant 

Judgment. 
Sir  W.  Scott.    This  is  a  case  of  a  cargo  of  wine  and  brandy 
captured  on  the  30th  of  May,  1795,  on  a  voyage  from  Bordeaux  to 
Hamburg. 

boftt  going  out  to  the  assistance  of  a  vessel  in  distress,  the  court  expressed  its  opinion  as 
to  the  rate  of  rewarding  such  services,  in  these  terms : — **  I  do  not  think  that  the  exact 
service  performed  is  the  only  proper  test  for  the  quantum  of  reward  in  these  cases. 
The  general  interest  and  security  of  navigation  is  a  point  to  which  the  court  will  like- 
wise look  in  fixing  the  reward.  It  is  for  the  general  interest  of  conmierce  that -a  con- 
siderable reward  should  be  held  up ;  and  as  ships  are  made  to  pay  lai^ly  for  light- 
houses, even  where  no  immediate  use  is  derived  from  them,  from  the  general  conven- 
ience, that  there  should  be  permanent  buildings  of  that  sort,  provided  for  all  occasions, 
although  this  or  that  ship  may  derive  no  benefit  from  them  on  this  or  that  particular  oc- 
casion ;  so  on  the  same  principle  it  is  expedient,  for  the  security  of  navigation,  that  per- 
sons of  this  description,  ready  on  the  water,  and  fearless  of  danger,  should  be  encour- 
aged to  go  out  for  the  assistance  of  vessels  in  distress ;  and  therefore  that  when  they  are  to 
be  paid^at  all,  they  should  be  paid  liberally.  It  is  on  these  general  considerations,  and 
not  merely  to  mete  out  the  payment  for  the  exact  service  peiformed  in  the  particular 
instance,  that  the  rewards  should  be  apportioned  in  these  cases ;  and  it  is  in  this  view 
that  I  shall  always  consider  them." 
1  [But  see  The  Schooner  Sally,  1  Gall.  401.] 
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The  claim  is  given  by  Mr.  Boland,  stating  himself  to  be  an  Ameri- 
can ;  bat  he  is  clearly  not  an  American  by  birth,  as  the  master  describes 
him  to  have  been  born  in  Ireland.  Mr.  Roland's  own  account  of 
himself  does  not  carry  back  his  connection  with  America  beyond 
1784 ;  therefore  we  may  be  warranted  to  consider  him  as  a  Rritish 
born  subject,  emigrating  to  America  after  the  separation  of  the  two 
countries. 

He  says,  <<  that  he  resided  in  Philadelphia  from  1784  to  1794,  when, 
having  made  several  shipments  of  American  produce  to  France,  and 
meaning  to  make  others,  he  thought  it  material  to  his  interests  to  be 
present  there,  to  carry  on  his  mercantile  concerns."  This  is  a  large 
and  very  general  description  of  his  business  in  France.  There  is  no 
mention  of  particular  business,  such  as  the  collecting  of  debts,  or  any 
thing  specific ;  nor  is  there  any  thing  to  remove  a  suspicion  that  his 
business  in  France  might  be  in  a  most  intimate  manner  connected 
with  French  commerce.  He  farther  says,  "  that  in  Novem- 
bCT,  •  1795,  he  went  from  France  to  the  West  Indies,  and  after-  [  •  316  ] 
wards  to  Philadelphia."  Rut  he  does  not  specify  the  extent 
of  his  visit  to  the  West  Indies,  nor  whether  it  was  to  a  French  island 
or  not;  if  so,  there  would  be  nothing  in  this  visit  to  disconnect  him 
from  France,  and  he  must  be  considered  in  the  same  light  as  if  he 
was  still  resident  there.  Thei'e  is  no  proof  or  mention  of  his  house 
of  trade  in  America,  nor  any  circumstance  pointing  to  a  continuance 
of  bb  connection  with  that  country,  except  one,  collected  by  his  coun- 
sel from  the  accidental  mention  of  another  ship,  coming  for  his  account 
with  a  cargo  of  rice  and  tobacco  from  America  to  Europe.  Rut  this 
might  be  an  adventure  having  its  ori^n  in  France ;  and  at  any  rate  it 
is  not  sufficient  to  support  the  inference  that  he  still  continued  to  trade 
as  an  American  merchant.  He  says,  '^  in  August,  1796,  he  returned  to 
France  to  collect  large  sums  owing  to  him;"  but  he  does  not  say, 
that  he  had  no  other  business  than  to  collect  his  debts ;  but,  ^  that  he 
had  no  other  business  than  what  related  to  his  mercantile  concerns." 
Nor  has  any  one  else  who  settles  in  the  enemy's  country  as  a  mer- 
chant. What  sort  of  an  account  is  this  ?  or  in  what  way  is  it  incom- 
patible with  the  suspicion,  that  he  was  become  a  general  trader  of 
that  country  ? 

He  does  not  even  stkte  an  intention  of  returning  to  America.  It 
is  impossible,  therefore,  to  consider  him  as  a  pure  American  on  this 
proof;  and  if  this  was  the  whole  of  the  case,  I  should  think  it  great 
lenity  to  allow  him  to  give  a  farther  account  of  his  national  character. 
The  original  act  is  not  a  shipment  made  of  American  produce,  nor 
with  a  destination  to  America ;  but  it  is  a  shipment  from 
France  to  another  ''country  of  Europe;  it  is  an  original  [''SIG] 
18* 
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adventure,  not  springing  out  of  any  antecedent  transaction,  in 
which  the  party  could  be  considered  as  an  American  ;  and  in  shorty 
it  is  as  much  a  French  concern  as  if  it  was  conducted  by  a  French 
merchant  Under  these  circumstances  Mr.  Boland  would  find  it  very 
difficult  to  sustain  his  American  character ;  and  I  should  be  strongly 
inclined  to  hold  that  in  this  individual  transaction,  he  is  to  be  con- 
sidered as  a  Frenchman.  But  the  use  which  I  shall  make  of  his  re- 
sidence in  France,  will  be  to  see  how  it  bears  upon  the  band  fides  of 
this  transaction. 

It  is  hardly  necessary  to  observe,  that  the  transactions  of  neutrals, 
lesident  in  France,  are,  from  the  very  nature  of  their  situations,  liable 
to  great  suspicions.  They  are  exposed  to  great  temptations  from 
French  merchants,  who,  lying  under  an  inability  to  export  their  own 
produce,  will  assail  them  with  great  inducements  to  cover  and  pro- 
tect their  trade.  The  opportunities  and  facilities  of  doing  it,  when 
parties  are  on  the  spot,  are  innumerable ;  and  that  they  should  not 
use  them,  is  rather  more  than  we  can  expect  from  the  virtue  of  man- 
kind, which  is,  on  this  subject,  we  know,  peculiarly  frail  and  vulnera- 
ble. It  will  be  necessary,  therefore,  for  the  court  to  scrutinize  all  such 
claims  with  the  minutest  attention;  and  to  expect,  not  indeed  a 
mathematical  demonstration,  but  a  strong  and  fair  moral  probability, 
that  the  transaction  is  such  as  it  is  represented  to  be ;  otherwise,  if 
tills  cannot  be  shown,  the  presumption  will  lie  very  strong,  on  the 

other  side,  that  it  is  a  fraudulent  case. 
[  •  317  ]      •  The  witnesses  who  have  been  examined  are  three,  the 

master,  the  mate,  and  one  mariner ;  and  it  is  said,  the  master 
•peaks  fully  to  the  property ;  but  I  think,  that  is  not  the  fair  result 
of  his  evidence,  for  it  seems  to  me  that  it  is  impossible,  from  Ms 
own  account,  that  he  could  believe  this  cargo  to  be  the  property  of 
the  claimant  If  it  were  really  so,  there  is  reason  to  presume  the 
master  must  have  been  fully  apprised  of  it,  for  he  is  doubly  connect- 
ed with  the  owner  in  this  case,  as  being  his  countryman,  an  Irishman 
migrating  to  America,  like  himself,  as  well  as  being  the  person  under 
whose  care  this  valuable  cargo  was  placed. 

Mr.  Boland  must  have  known  that  it  would  be  prudent  to  have  a 
cargo  of  this  nature,  being  a  cargo  sent  from  a  belligerent  country  to 
another  European  port  fully  documented.  And  by  fully  documented, 
I  mean  that  there  should  be  the  regular  papers,  supported  by  the 
knowledge  and  testimony  of  the  master.  Now,  what  is  the  master's 
evidence  ?  To  the  12th  interrogatory  he  says,  "  he  believes  Boland 
is  the  lader  and  owner."  But  it  appears  that  Boland  was  not  the 
lader,  by  the  agreement,  "  that  Corbeaux  was  to  lade  the  cargo  for 
account  of  Boland."    And  as  to  the  ownership,  the  master  says 
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afterwards,  <^  that  the  goods  were  to  be  delivered  at  Hamburg,  but 
lor  whose  account  be  does  not  know,  and  cannot  farther  answer." 
And  on  the  20th,  when  he  is  asked  whose  property  it  would  be  if 
landed,  he  refers  only  to  his  former  deposition,  and  £surther  cannot 
answer.  So  lightly  then  does  he  speak,  and  by  reference  only  to  his 
former  account,  of  which  the  effect  is,  in  my  opinion,  nothing.  So 
much  for  his  belief. 

*  Then  how  has  he  conducted  himself,  and  how  do  his  [  *  318  ] 
acts  show  that  he  was  impressed  with  a  serious  belief  that 

the  property  belonged  to  the  claimant  ? 

The  first  step  would  naturally  have  been  to  have  given  a  claim ; 
and  so  he  does,  for  the  ship,  in  June.  That  he  should  neglect  the 
cargo,  if  he  knew  it  belonged  to  Boland,  is  highly  improbable ;  but 
from  the  30th  of  May  to  the  2d  of  September  no  claim  is  given  for 
the  cargo,  and  then  it  is  given  by  a  merchant  of  this  town.  There 
are  also  letters  of  the  master  utterly  inconsistent  with  his  belief  that 
Boland  was  the  owner  of  the  cargo,  for  he  writes,  not  to  Boland,  but 
to  Mr.  Corbeaux  at  Hamburg,  the  consignee,  stating, ''  I  have  taken 
all  necessary  steps  for  the  safety  of  the  ship  and  cargo,  as  far  as  I 
could  with  propriety."  Yet  he  had  given  no  claim  for  the  cargo.  He 
then  says,  '*  I  have  little  doubt  if  the  claimant  comes  forward  he  may 
have  restitution."  This  is  an  extraordinary  expression,  and  applica- 
ble to  a  person  who  was  to  be  brought  forward  to  claim,  but  in  no 
sense  natural  to  be  used  for  the  proprietor.  He  goes  on,  "  I  would 
wish  to  know  your  friend  here,  that  I  may  proceed ;  I  have  done  all  I 
could,  and  have  had  my  counsel's  opinion,"  &c.  Am  I  to  understand 
then,  that  his  counsel  advised  him  not  to  claim  ?  or  what  is  the  result  ? 
Looking  at  the  infirm  way  in  which  he  deposed  in  his  examina- 
tions, and  the  style  of  these  letters,  and  seeing  that  he  abandoned 
the  cargo,  in  some  measure,  by  not  claiming,  I  am  persuaded  he 
could  not  seriously  consider  Boland  as  the  owner  of  this  cargo, 
but  as  a  person  to  be  brought,  forward  to  claim  as  an  ostensible  own- 
er, whilst  the  property  actually  belonged  to  the  person  to  whom '  he 
was  writing,  or  to  their  connections. 

*  The  second  witness  knows  nothing.  But  the  third  wit-  [  *  319  ]. 
ness,  the  mate,  says, ''  the  stower  of  the  cargo  told  him  that 

the  owners  of  the  cargo  were  merchants  at  Bordeaux."  And  his  lan- 
guage, I  must  observe,  is  not  the  language  of  a  forward  witness.  It 
is  attempted  now  to  contradict  this  account  in  a  very  singular  man- 
ner, on  the  declaration  of  this  stower,  not  on  oath.  The  very  form  in 
which  this  is  intsroduced,  satisfies  me  that  the  mate  gave  a  true  repre- 
sentation of  the  discourse  between  them. 
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Among  the  papers,  there  was  a  bill  of  lading,  and  an  invoice,  which 
may  occur  in  any  case,  false  or  fair.  But  there  is,  besides,  a  letter, 
which  I  think  very  material  to  show  the  true  character  of  the  transac- 
tion. It  is  a  letter  from  Mr.  Boland  to  the  consignee,  dated  May  15tfa, 
1795,  in  these  terms,  **  I  send  you  the  invoice,  and  refer  you  to  my 
former  letters  of  the  2d  and  8th.  Should  the  vessel  arrive  before  me, 
you  will  make  the  speediest  sale  of  the  wine,  but  stow  the  brandy 
till  my  arrival"  Then,  if  this  is  a  true  letter,  lie  was  to  go  after  his 
cargo  (meaning,  as  appears,  to  set  off  by  land  on  the  20th  of  May,) 
and  to  be  the  consignee  of  his  own  cargo ;  only  on  the  contingency 
of  his  not  arriving,  his  correspondents  at  Hamburg  were  to  manage 
the  plan  of  the  voyage,  as  to  the  wines.  But  at  all  events  he  was 
undoubtedly  to  dispose  of  the  brandy  himself,  for  no  durections  are 
given,  except  as  to  the  wine. 

This  was  the  state  of  the  case  on  the  first  hearing.  I  will  now 
consider  the  papers  since  brought  in.  There  is  first  an  attestation  of 
the  owner  as  to  his  national  character,  which  leaves  that  character 
very  uncertain  in  point  of  law,  and  open  to  great  suspicion 
[  *  320  ]  *  on  the  fact.  The  attestation  also  states,  <<  that  he  purchased 
these  goods  of  Mr.  Corbeaux,  and  paid  for  them  11,000/. 
sterling,  by  bills  of  exchange  on  Hamburg.  On  this  it  has  been  ob* 
served,  and  I  think  there  is  a  good  deal  in  the  observation,  that  it  was 
extraordinary  that  he  should  pay  merchants  in  France  with  bills  on 
Hamburg,  having  at  the  same  time  large  sums  pwing  to  him  in 
France  and  none  in  Hamburg,  as  it  seems  that  his  bills  on  Hamburg 
were  purchased  in  the  market  There  is  a  certificate  firom  a  notary, 
stating, ''  that  he  had  called  at  the  house  of  the  merchants  on  whom 
the  bills  were  drawn  and  found  them  accepted  and  paid."  But  still 
there  is  no  proof  that  they  apply  to  this  transaction,  nor  do  I  see  that 
they  were  in  any  way  connected  with  this  bargain.  There  is  besides 
a  letter  of  the  23d  of  June  from  Mr.  Corbeaux  at  Hamburg,  to  Mr. 
Boland  in  France,  inclosing  the  master's  letter,  and  informing  him  of 
the  capture,  to  this  effect :  '<  This  business  concerning  you,  we  cannot 
take  any  steps  without  your  directions."  And  in  consequence  of  this 
.  letter,  a  claim  was  afterwards  given  in,  but  so  late  as  September. 
Among  the  farther  proof  there  is  a  letter  from  Boland  to  Corbeaox 
previous  to  the  shipment,  directing  an  insurance  <*  as  interest  may 
appear ; "  but  there  is  no  word  of  communication  or  instructions  oa 
any  other  point  The  whole  is  a  most  puerile  correspondence  to  be 
sure,  more  particularly  if  we  consider  that  it  is  the  first  introductioa 
of  Mr.  Boland  to  these  parties.  There  are  no  accounts,  and  no  chain 
of  correspondence  exhibited.  The  first  letters  are  of  the  2d  and  8th 
of  May,  and  the  last  of  the  15th. 
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•  l^ow,  the  first  fact  that  I  looked  for  in  Mr.  Boland's  [  •  321 J 
attestation,  was  to  find  what  prevented  his  intended  journey 
to  Hamburg.  This  intention  was  strong  and  immediate,  as  men- 
tioned by  himself,  five  days  only  before  the  day  on  which  he  was  to 
have  set  off,  and  yet  no  notice  is  taken  of  this  alteration.  The  cap- 
tare  could  not  have  prevented  it,  for  he  mentions  this  intention  so 
late  as  the  15th  of  May,  meaning  to  set  out  on  the  20tb,  but  the  cap- 
ture was  made  not  till  the  30th.  Here  then  is  an  abandonment  of 
the  ostensible  scheme,  for  which  no  reason  is  given.  On  the  con- 
trary, Mr.  Boland,  in  his  attestation,  speaks  of  Corbeaux  as  his  con- 
signee, in  the  usual  way,  without  mentioning  any  thing  of  his  own 
intention  to  follow  his  cargo. 

Under  all  these  circumstances,  when  I  see  that  it  was  a  transaction 
begun  in  an  enemy's  country,  and  that  Corbeaux  was  the  lader ;  when 
I  consider  the  nature  of  the  cargo,  and  the  use  made  of  such  articleS| 
as  articles  put  under  particular  requisition  by  the  French  govern- 
ment; when  I  look  at  the  conduct  of  the  master  in  abandoning  the 
cargo ;  and  when  I  see  the  suspicions  suggested  by  the  terms  of  the 
letter,  <<  that  Boland  was  rather  to  be  considered  as  the  claimant  than 
owner ; "  I  think  myself  justified  in  coming  to  a  conclusion,  that  this 
is  not  the  property  of  Boland,  but  of  Ck>rbeaux,  or  other  FrenchmeUi 
and  as  such  I  shall  think  myself  warranted  to  pronounce  it  subject 
to  condemnation. 


•  The  Thomas,  M'Quay,  master.  [  •  322  J 

April  25, 1799. 

A  monition  prayed  to  detain  a  ship  coming  into  the  port  of  Liverpool,  for  adjudication,  on  the 
claim  of  the  former  British  owner,  suggesting  that  she  had  been  a  slave  ship,  seized  bj  th« 
slaves,  retaken  bj  a  British  frigate,  and  illegally  condefhned,  nnder  a  decree  of  an  uur 
authorized  Court  of  Admiralty  at  St.  Domingo;  and  under  such  condenmation  sold  to  the 
present  holder.^ 

This  was  a  British  slave  ship  seized  by  the  slaves  on  board,  and 
afterwards  retaken  by  an  English  frigate,  The  Thames,  Captain 
Lukyn.     She  was  carried  to  St.  Domingo,  and  there  condemned 


1  [Sales  under  a  condemnation  while  the  ship  was  in  a  neutral  port,  have  been  up- 
held.   The  Henric  k  Maria,  4  C.  Rob.  48 ;  The  Comtt,  5  C.  Bob.  S85.] 
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under  a  decree  of  a  pretended  Admiralty  Court,  erected  there  without 
proper  authority,  and  sold.  The  ship  having  since  come  into  the 
port  of  Liverpool,  an  application  was  now  made  on  the  part  of  Mr. 
Clerke,  of  Liverpool,  the  former  owner,  for  a  warrant  to  detain  her. 

Against  the  petition,  the  King's  Advocate^  contended,  that  although 
the  Admiralty  Court  of  St  Domingo  was  not  legally  constituted, 
and  though  the  sentence  was  consequently  irregular,  yet  since  the 
proceedings  of  sale  had  been  so  public,  the  court  would  not  take 
the  vessel  out  of  the  hands  of  a  bond  fide  purchaser,  especially  as 
Captain  Lukyn  had  received  only  one  eighth  as  salvage,  leaving  the 
rest  in  the  hands  of  the  marshal  of  the  court  of  St  Dominga 

Court*  This  is  a  public  purchase  without  doubt,  but  und»  a 
court  which  had  no  jurisdiction.  The  proceedings,  therefore,  are  not 
only  irregular,  but  null  and  void.  It  concerned  the  purchaser  to  lode 
to  that  as  well  as  the  seller.  The  question  is,  whether  I  shall  send  the 
purchaser  or  the  original  owner  to  the  captor?  for  I  will  not  send  either 
of  them  to  hunt  after  the  pretended  marshal  of  this  pretended  court. 
What  is  proposed  by  the  monition  ? 

[It  was  answered,  to  keep  the  ship  in  the  custody  of  the  court  dur- 
ing the  suit] 
[  •  323  ]      •  She  will  then  be  unemployed.     I  think  it  will  be  better 
for  the  present  holder  of  the  vessel  to  give  bail.     I  shall  grant 
a  monition  to  that  effect ;  and  with  respect  to  Captain  Lukyn,  I  shall 
allow  him  a  reasonable  time  to  extend  his  protest,  and  then  to  de- 
fend himself.     The  chief  diflSculty  will  be  with  the  ulterior  part  of  the 
case ;  what  is  to  be  done  for  the  present  holders,  if  it  shall  appear 
that  they  have  purchased  for  a  fair  consideration  ? 

April  15, 1801.  This  ship  was  decreed  to  be  restored  to  the  former 
British  owner,  paying  salvage,  as  in  a  case  of  recapture.  The  cir- 
cumstances attending  the  recapture  were  of  a  particular  nature, 
and  will  require  to  be  fuUy  stated  as  a  distinct  case  in  a  future  num- 
ber. 
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The  Einigheden,  Molsen,  master. 

April  30, 1799. 
A  case  on  fiurther  proof — restored. 

This  was  a  case  of  farther  proof  respecting  a  cargo  of  deal  planks, 
and  unwrooght  iron,  taken  on  board  a  Danish  yessel,  on  a  voyage 
firom  Riga  to  Leghorn. 

Judgment. 
Sir  W.  Scott.     This  was  a  Danish  ship  laden  with  unwronght 
iron  and  planks ;  commodities,  which,  by  compact  between  Denmark 
and  this  country,  are  not  contraband.     This  is  a  very  material  circum- 
stance in  the  case.     It  is  besides  of  great  consequence,  as  to  the  proof 
of  ownership,  that  both  the  master  and  the  mate,  in  that  part  of  their 
depositions  which  respected  the  property,  denied  a  French  interest 
But  doubts  have  arisen  on  the  question  of  destination,  whether  it 
was  to  Leghorn  or  to  a  French  port     Had  the  cargo  been 
contraband,  this  would  have  been  a  most  material  *  inquiry.  [  *  324  ] 
It  is  on  the  12th  iifterrogatory  that  the  doubt  first  arises, 
in  answer  to  that  the  master  says,  <^  the  cargo  was  consigned  to 
merchants  at  Leghorn,  whose  names  he  does  not  recollect,  but  they 
appear  by  the  ship's  papers,''  as  undoubtedly  they  do ;  but  he  adds,- 
"  the  destination  was  either  to  Leghorn,  or  to  some  port  of  France ; 
as  he  should  think  proper."     Afterwards,  to  another  interrogatory  he 
speaks  more  particularly,  and  says,  <'  the  ship  was  chartered  for  Leg- 
horn ;  but  directions  were  given  to  him  to  go  to  Brest,  or  to  any  port 
in  the  Bay  of  Biscay."     This  is  not  very  consistent  with  his  other 
account     He  says  besides,  '^  that  if  he  went  to  France,  he  was  to 
receive  five  per  cent"     But  by  accepting  such  an  offer,  he  discredited 
himself;  for  by  deviating  from  his  charter-party,  he  would  expose  the 
property  of  his  owner  to  jeopardy  from  British  cruisers.     The  mate, 
\i^bo,  we  might  suppose,  would  know  something  of  such  an  alterna- 
tive destination,  contradicts  it,  and  says,  <<  they  were  bound  positively 
for  Leghorn."     It  became  however  necessary  to  clear  up  the  doubt 
arising  on  the  destination.     On  that  point,  there  is  now  brought  in 
the  claimant's  attestation  in  which  he  speaks  fully  as  to  the  property ; 
and  asserts,  <^  that  no  authority  was  given  by  him,  or  by  any  other 
person,  with  his  knowledge,  to  go  to  France."     It  is  said  there  are 
thirteen  other  ships  spoken  of  as  belonging  to  the  same  proprietors,  and 
going  with  a  similar  destination ;  and  that  it  was  therefore  reasonable 
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to  expect  a  correspondence  of  a  very  extensive  kind  with  Leghorn. 
It  might  be  reasonable  to  expect  it,  if  the  destination  of  the  other 
ships  had  been  previous  to  this  capture.  But  if  not,  he  need 
[•325]  not,  I  think,  have  entered  into  all  the  particulars  •relating 
to  them ;  and  in  respect  of  some  of  these  vessels,  the  desti- 
nation appears  afterwards  to  have  been  changed. 

Directions  are  said  to  have  been  given  to  the  master,  "  in  passing 
the  Sound  to  apply  to  the  Swedish  consul  for  papers ;"  but  not  for 
any  thing  more,  as  I  understand  it,  than  mere  formal  papers.  The 
consul  has  been  examined  on  this  point,  and  contradicts  the  roaster 
most  absolutely,  as  to  any  directions  said  to  have  been  given  by 
him ;  and  states  the  destination  to  have  been  unequivocally  to  Leg- 
horn. 

As  the  property  is  fully  proved,  the  destination  is  become  of  less 
consequence.  I  do  think  the  master  has  so  discredited  himself,  that 
little  reliance  can  be  placed  upon  him ;  and  as  the  declaration  of 
the  S\^'edish  consul  is  so  express,  I  shall  not  think  any  farther  proof 
necessary. 

It  was  prayed  that  the  claimant  might  be  allowed  his  expenses. 

Court.  No  ;  there  was  no  reason  for  that ;  there  was  sufficient 
need  of  farther  proof.  • 


The  Jefferson,  Dennis,  master. 

May  9, 1799. 

After  a  restitation  in  aoliclum  to  a  house  of  trade  in  America,  a  prajcr  by  the  assignees  of  one 
partner  become  a  bankrupt  in  this  country,  for  severance  of  his  share  and  payment  to  them, 
refused. 

This  was  a  petition  on  behalf  of  the  assignees  of  a  bankrupt,  who 
had  received  restitution  jointly  with  other  partners  on  a  former  day ; 
praying  that  a  severance  might  be  made  as  to  his  share,  and  that  it 
might  be  directed  to  be  paid  out  of  the  registry  to  the  assignees. 

[  *  326  ]      *  For  the  petition,  Arnold.     Contended,  that  the  assignees 

were  the  legal  representatives  of  the  bankrupt;  and  as  such 

entitled  to  demand  his  share  of  the  property  already  restored  by  a 

decree  of  the  court    That,  as  the  decree  had  passed  in  form  to  the 
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party,  if  the  coart  should  think  it  more  regular  to  rescind  that  form 
nn  the  first  instance,  a  motion  would  be  made  to  that  eficct ;  but  it 
was  apprehended  the  assignees  were  as  much  the  legal  representatives 
of  the  party,  as  his  executors  would  be  if  he  were  dead  ;  and  there- 
fore entitled  to  demand  payment  of  his  share  under  the  decree 
which  had  already  passed  without  any  violation  of  the  forms  of  the 
court 

On  the  other  side,  the  King^s  Advocate  contended,  that  this  was  an 
attempt  to  get  possession  of  the  property  of  the  house  of  trade  in 
America,  which  the  assignees  could  not  be  entitled  to,  till  all  the  cre- 
ditors of  that  house  were  satisfied,  and  more  especially  those  who  had 
a  particular  lien  on  this  cargo;  that  although  the  Court  of  Admiralty 
will  distinguish  between  neutral  and  hostile  characters,  as  far  as  it  is 
necessary  for  the  purposes  of  restitution,  it  will  not  go  farther ;  and 
no  instance  has  been  produced  in  which  this  court  has  ever  interfered 
to  make  a  severance  between  parties  all  neutrals. 

Judgment. 

Sir  W.  Scott.     I  thought  at  first  that  this  question  had  arisen  on 
the  reserved  share  of  that  partner,  whose  national  character  has  not 
yet  been  satisfactorily  made  out  to  the  court;  but  now,  understand- 
ing that  the  share  of  this  bankrupt  was  amongst  the  property 
restored  *  to  the  house  of  trade  in  America,  I  can  have  no  [  •  327  ] 
doubts. 

The  proceedings  have  been  these :  the  whole  claim  was  made  on 
behalf  of  the  house  in  America,  and  three  fourths  were  restored  as 
claimed;  had  the  fourth  share  been  the  bankrupt's,  I  should  have 
thought  the  claim  of  the  commissioners  very  strong;  and  I  should 
have  seen  no  objection  to  restore  to  them  instead  of  the  bankrupt,  for 
I  accede  to  what  has  been  said  of  the  representative  character  of  the 
assignees.  But  these  assignees  are  not  before  the  court  as  claimants ; 
they  might  have  appeared,  and  have  given  their  claim;  they  have  not 
done  this,  and  restitution  has  already  passed  in  solidum  of  three  fourth 
parts  of  the  property  claimed  to  the  members  of  this  house. 

The  question  then  is,  whether  the  court  shall  proceed  again  to 
make  a  severance  between  these  parties  ?  I  cannot  think  that  I  have 
the  power  to  do  that;  all  the  severance  that  was  necessary  in  this 
case  to  determine  the  national  character  of  the  parties,  has  been  al- 
ready made ;  restitution  stands  decreed  to  this  house.  I  am  functus 
officio^  and  I  shall  not  begin  again  at  the  prayer  of  the  assignees,  who 
now  suggest,  that  one  of  the  partners  is  likewise  an  English  merchant, 
and  a  bankrupt    They  must  resort  to  some  other  authority,  to  make 

VOL.  I.  19 
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the  discrimination  between  this  American  partnership  stock,  for  the 
purpose  of  subjecting  a  particular  share  to  a  British  bankruptcy.  It- 
is  no  part  of  the  duty  of  the  Court  of  Admiralty  to  do  this ;  and  I 
dismiss  the  petition. 


[  •  328  ]  *  The  General  Walterstorf,  Thaarup,  master. 

May  9, 1799. 

A  monition  to  arrest  certain  goods  as  prize  goods  (not  in  the  hands  of  the  captor,  and  not 

follj  identified)  lefnsed. 

In  this  case  Laurence  moved  for  a  monition  on  the  part  of  original 
owners  to  arrest  certain  goods  lying  in  a  warehouse,  on  suggestion 
that  they  were  part  of  the  cargo  of  The  General  Walterstorf,  cap- 
tured by  The  Stork  in  the  West  Indies,  and  illegally  condemned  in 
a  self-constituted  court  at  St  Domingo.  It  was  insisted  that  the 
identity  of  the  goods  was  sufficiently  proved  by  the  description  given 
of  them  by  the  party  advertising  them  for  sale,  <'  as  a  quantity  of 
tobacco,  being  part  of  the  cargo  of  The  General  Walterstorf^  and 
taken  by  The  Stork  in  the  West  Indies." 

Court.  It  does  not  absolutely  appear  that  the  ship  is  the  same. 
When  goods  are  held  for  the  captor,  it  is  usual  to  proceed  in  this 
way;  but  I  do  not  choose  to  seize  goods  in  this  manner  at  once  when 
they  are  in  the  warehouse  of  another  person,  and  may  have  under- 
gone a  conversion  by  a  fair  sale.  I  am  not  disposed  to  grant  this 
monition  now.  The  claimant  must  first  proceed  against  the  captois. 
They  are  responsible  to  him  in  the  first  instance. 

Monition  not  granted.^ 


1  The  registrar  observed,  that  there  had  been  no  monition  against  the  captors  to 
proceed  to  adjudication ;  that  it  appeared  to  him  that  in  r^;ular  practice  that  should 
first  pass,  and  then  the  claimant  might  proceed  on  the  intimation. 
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•  The  Jonoe   Tobias,  Hilken,  master.  [  *  329  ] 

Maj  10,  1799. 

Contraband  articles,  nnclaimed,  bat  appearing  bj  all  the  ship's  papers  to  belong  to  a  part- 
owner  of  the  ship,  held  to  affect  his  share  of  the  yessel. 

This  was  a  case  of  a  ship  taken  on  a  voyage  from  Bremen  to  Ro- 
chelle.  laden  with  tar.  The  ship  was  claimed  for  Mr.  Schrseder  and 
others ;  the  tar  remained  unclaimed 

The  Kingfs  Advocate  and  Oroke  contended  that  the  cargo  was  un- 
doubtedly subject  to  condemnation,  as  contraband.  That  the  ship's 
papers  all  described  the  cargo  to  be  the  property  of  Mr.  Schraeder,  the 
principal  claimant  of  the  ship.  That  the  master  stated  "  Mr.  Schrae- 
der  to  be  the  lader  and  the  owner ; "  and  that  there  was  a  bill  of 
lading  and  certificate  of  property  on  oath  to  the  same  effect  That  on 
these  grounds  there  was  sufficient  proof  of  the  property  of  Mr.  Schrse- 
der, although  he  had  withheld  his  claim,  knowing  it  would  affect  the 
ship.  That  notwithstanding  this  artifice  the  same  consequence 
would  follow,  as  there  was  sufficient  proof  of  property,  and  that  the 
whole  was  liable  to  condemnation  ;  his  own  share,  as  being  connected 
with  his  other  property  employed  in  contraband  trade ;  and  the  shares 
of  his  copartners,  as  affected  by  the  act* of  their  partner  and  agent; 
the  passport » particularly  purporting  to  have  been  obtained  by  Mr. 
Schiveder,  on  oath  that  the  cargo  contained  no  cbntraband  goods. 

Judgment. 
Sir  W.    Scott.     There  can  be  no  doubt  in  this  case  but  that  the 
tar  is  liable  to  condemnation  as  unclaimed,  and  also  as  contraband, 
being  taken  going  from  a  port  of  the  country  of  which  it  could  not 
be  the  produce.    Formerly,  according  to  the  old  practice,  this 
cargo  would  have  carried  with  it  the  condemnation  of  *  the  [  •  330  J 
ship,  but  in  later  times  this  practice  has  been  relaxed,  and 
an  alteration  has  been  introduced  which  allows  the  ship  to  go  free, 
but  subject  to  the  forfeiture  of  freight  on  the  part  of  the  neutral 
owner.     This  applies  only  to  cases  where  the  owners  of  the  ship  and 
cargo  are  different  persons.     Where  the  owner  of  the  cargo  has  any 
interest  in  the  ship,  the  whole  of  his  property  will  be  involved  in  the 
same  sentence  of  condemnation ;  for  where  a  man  is  concerned  in 
an  illegal  transaction,  the  whole  of  his  property  embarked  in  that 
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transaction  is  liable  to  confiscation.^  Tbe  proofs  are  very  strong  that 
Mr.  Schraeder  is  tbe  owner  of  tbe  cargo,  altbougb  it  is  not  claimed. 
Tbere  is  tbe  sworn  certificate  of  tbe  man  bimself ;  and  all  tbat  is  said 
on  the  other  side  is,  tbat  tbere  is  no  claim.  Tbere  may  be  cases  in 
which  the  conduct  of  a  man  may  prevail  against  tbe  evidence  of  tbe 
ship's  papers,  but  there  is  here'  only  a  continuance  of  tbe  same  fraud- 
ulent discretion  which  has  guided  his  conduct  throughout,  as  be 
must  be  aware  that  an  acknowledgment  of  the  fact  by  claiming 
would  involve  the  ship.  His  share  must  be  subject  to  condemnation. 
The  only  question  is,  whether  there  is  proof  that  there  are  more 
owners  of  tbe  ship  than  one.  I  think  it  does  appear  that  tbere  are 
other  persons  concerned  in  the  ship,  althoagb  they  do  not  appear  to 
be  affected  with  a  knowledge  of  the  cargo.  The  presumption  is 
against  them  certainly,  but  that  is  not  sufficient  to  induce  me  to  go 
the  length  of  condemning  their  shares.  What  I  shall  do  will  be  to 
condemn  Mr.  Schrasder's  share,  and  require  an  attestation  of  tbe 
other  part-owners  tbat  they  had  no  knowledge  of  the  contraband 
goods,  for  being  only  partH>wners  of  the  ship,  and  not  general  part- 
ners with  Mr.  Schreeder,  I  shall  not  hold  them  to  be  necessarily 
affected  by  bis  criminal  acts. 


[  •  331  ]  •  The  Anna,  Beer,  master. 

Maj  21,  1799. 

(A  Motion  for  the  Examination  of  a  Witness.) 

In  this  case  an  application  was  made  on  the  part  of  tbe  claimants 
for  the  examination  of  a  witness  produced  by  them.  The  circumi- 
stances  were :  two  days  after  the  vessel  came  into  port,  a  man  pro- 
duced himself  as  supercargo,  and  offered  papers  in  his  possession. 
The  commissioners  refused  to  examine  him,  and  it  was  for  the  bene- 
fit of  his  evidence  tbat  the  motion  was  now  made. 

Court.  If  the  affidavit  had  stated  the  papers  to  have  been  offered 
immediately,  and  refused,  I  might  receive  these  papers,  but  as  it  now 
stands,  I  shall  not  direct  them  to  be  received. 


^  [See  note  to  The  Ringende  Jacob,  1  C.  Rob.  89,  91.] 
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IN  THE  INSTANCE  COURT. 

(A  Motion  on  a  Ship  Unknown.) 

On  contempt.    Monition  to  show  caose.^ 

In  this  case,  the  King's  Advocate  stated,  that  after  the  ship  had 
been  taken  possession  of,  under  warrant  of  the  admiralty,  as  derelict, 
and  the  cargo  had  been  put  into  a  warehouse  by  the  agent  of  the  ad- 
miralty, the  warehouse  had  been  broken  open,  and  the  cargo  taken 
out  and  sold.     On  these  facts  he  prayed,  that  an  attachment  might 
issue  against  the  parties,  and  that  they  should  be  directed  to  produce 
an  account  of  sales.     The  registrar,  being  consulted,  said  he  had  not 
met  with  any  case  exactly  similar;  that  the  usual  practice,  was  not 
to  arrest  in  the  first  instance,  although  there  was  no»  doubt  of  the 
power ;  as  in  cases  of  wearing  illegal  colors,  the  first  step  was  usually 
to  grant  a  warrant  to  attach  the  person,  grounded  on  an 
affidavit  of  *  the  fact     Precedents  were  directed  to  be  con-  [  *  332  ] 
suited.    On  the  24th  May,  the  court  said,  <<  I  have  consider- 
ed this  matter,  and  decree  a  monition  to  show  cause  why  an  attach- 
ment should  not  issue  for  contempt 


The  Betsey,  Goodhue,  master. 

May  24,  1799. 

Blodcade.    Inquiry  at  the  month  of  the  harbor  as  to  the  continoance  of  the  blockade ;  vnder 
what  circnmstances  allowed.^ 

This  was  a  case  of  an  American  ship  taken  by  the  French,  on  a 
voyage  from  America  to  Amsterdam,  retaken  by  the  English,  and 
proceeded  against  for  an  intentional  breach  of  the  blockade  of  Am- 
sterdam. 

1  [See  The  Bore,  1  Law  and  £q.  R.  676.] 

S  [The  Little  William,  1  Acton,  141 ;  The  Spes,  5  C.  Rob.  76.    As  to  contingent 
destinations,  see  The  Spes,  5  C.  Rob.  76,  note.    For  treaties  respecting  blockades,  see 
The  Spes,  5  C.  Bob.  80,  note.] 
19  • 
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For  the  captors,  the  King^s  Advocate.  There  seems  to  be  no  rea- 
son to  question  the  property  in  this  case,  but  every  paper  on  board 
points  to  a  destination  to  Amsterdam.  It  is  proved  also,  by  the  in- 
structions given  to  the  master,  that  the  owner  was  perfectly  aware  of 
the  blockade  of  Amsterdam.  They  direct  him,  "  If  you  should  not 
be  so  fortunate  as  to  get  into  Amsterdam,  owing  to  the  English  shipe 
still  keeping  up  the  blockade,  which  you  will  know  by  speaking  those 
which  lie  off,  you  may  go  to  Hamburg."  It  appears  by  these  instruc- 
tions, that  the  information  was  to  be  sought  for  only  at  the  entrance 
of  the  harbor,  which  is  not  to  be  held  up  as  a  measure  of  candid  in- 
quiry, as  it  gives  the  party  the  utmost  latitude  of  eluding  the  British 
cruisers  on  that  station  ;  and  was  rather  a  guarded  expedient  of  fraud, 
than  a  fair  alternative  destination.  If  they  really  wished  for  informa- 
tion, the  master  should  have  been  directed  to  call  at  some  British  port. 

To  allow  neutrals  to  go  to  the  very  mouth  of  the  Texel  is 
[  •  333  ]  opening  the  door  to  great  *  frauds.     There  are,  besides,  no 

instructions  to  consignees  s^t  Hamburg ;  therefore,  there  is 
reason  to  believe  that  this  part  of  the  instructions  to  the  master  was 
merely  colorable.  On  these  grounds  it  is  submitted,  that  this  ship 
was  subject  to  condemnation  from  the  moment  of  sailing  on  this 
destination. 

For  the  claimants,  Laurence.  The  material  circumstance  that  dis- 
tinguishes this  from  some  other  cases,  is  the  distant  residence  of  the 
owners,  which  made  it  necessary  for  them  to  give  discretionary  orders 
of  this  kind,  as  they  could  have  no  immediate  knowledge  of  ceasing 
of  the  blockade,  whenever  that  might  happen,  and  must,  therefore, 
without  such  provisional  orders,  be  thrown  considerably  behind  the 
rest  of  the  world  in  their  commerce  to  that  port,  when  it  should  be 
again  opened.  The  alternative  instructions  were  therefore  necessary, 
and  nothing  has  appeared  in  any  part  of  the  case  that,  in  any  way, 
exposes  them  to  the  imputation  of  fraud.  There  was  no  actual  at- 
tempt to  evade  the  blockade,  as  the  ship  was  taken  by  the  French 
before  she  had  made  half  her  voyage,  and  recaptured  by  a  British 
cruiser  off  Bordeaux.  The  alternative  destination  is  still  less  liable 
to  exception  as  a  colorable  destination.  The  cargo  consisted  of  rice 
and  tobacco,  which  are  articles  of  a  general  merchantable  nature, 
adapted  to  all  markets.  There  is  nothing  pointing  exclusively  to 
Amsterdam,  more  especially  if  the  ulterior  purpose  of  this  voyage  is 
considered,  which  was  to  have  proceeded  to  Russia,  after  having 
obtained  letters  of  credit  for  thai:  market 
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JuDeMENT. 

Sir  W.  Scott.    I  hardly  think  that  there  is  sufficient  en- 
dence  in  this  case  to  affect  the  parties  with  an  *  intention  of  [  *  334  ] 
fraud.     The  ship  sailed  in  January  last,  when  the  owners 
were  certainly  informed  of  the  blockade ;  but  the  distance  of  their  coun- 
try is  a  material  circumstance  in  their  favor.     I  certainly  cJlmnot  ad- 
mit that  Americans  are  to  be  exempted  from  the  common  effect  of  a 
notification  of  a  blockade  existing  in  Europe.     But  I  think  it  is  not 
unfair  to  say,  that  lying  at  such  a  distance  where  they  cannot  have 
constant  information  of  the  state  of  the  blockade  whether  it  continues 
or  is  relaxed,  it  is  not  unnatural  that  they  should  send  their  ships 
conjecturally,  upon  the  expectation  of  finding  the  blockade  broken  up, 
after  it  bad  existed  for  a  considerable  time.     A  very  great  disadvan- 
tage indeed  would  be  imposed  upon  them,  if  they  were  bound  rigidly 
by  the  rule  which  justly  obtains  in  Europe,  that  the  blockade  must 
be  conceived  to  exist,  till  the  revocation  of  it  is  actually  notified.^  For 
if  this  rule  is  rigidly  applied,  the  effect  of  the  blockade  would  last  two 
months  longer  upon  them  than  on  the  trading  nations  of  Europe,  by 
whom  intelligence  is  received  almost  as  soon  as  it  is  issued.     That 
the  Americans  should  therefore  send  their  ships  upon  a  fair  conjec- 
ture that  the  blockade  had,  after  a  long  continuance,  determined,  and 
for  the  purpose  of  making  fair  inquiry  whether  it  had  so  determined 
or  not,  is  I  think  not  exceptionable  ;  ^  though  I  certainly  agree  that  this 
inquiry  should  be  made  not  in  the  very  mouth  of  the  river  or  estuary 
from  the  blockading  vessels,  but  in  the  ports  that  lie  in  the  way,  and 
which  can  furnish  information  without  furnishing  opportunities  of 
fraud.     In  the  present  case,  the  blockade  had  been  under-  * 
stood  in  America  to  have  existed  the  whole  winter,  *  and  [  *  335  ] 
therefore  it  was  not  unreasonable  to  suppose  that  by.  that 
time  it  had  ceased. 

The  papers  all  bear  an  avowed  destination  to  Amsterdam  — which 
I  think  a  favorable  circumstance,  and,  in  some  degree,  destroys  the 
suspicion  of  fraud ;  if  there  had  been  a  fraudulent  intention,  Amster- 
dam would  not  have  stood  so  prominent  to  observation.  The  direc- 
tions certainly  contain  some  expressions  which  are  rather  awkward  — 
^  If  you  should  not  be  so  fortunate  as  to  get  into  Amsterdam ; "  this 
is  rather  an  alarming  expression,  but  perhaps  it  may  be  a  criterion 
of  a  fair  case ;  a  designing  man  would  have  been  more  cautious  in 
the  choice  of  his  expression.  The  master  was  directed  to  inquire  of 
the  blockading  frigates ;  I  have  already  said  that  he  ought  to  have 


1  [The  Vrow  Johanna,  2  C.  Rob.  109.] 

s  [The  Spes,  6  C.  Rob.  SO, ace;  The  Adelaide,  8  C. Rob.  88S.] 
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been  directed  to  inquire  elsewhere  —  in  the  ports  of  the  channel.  Bat, 
on  the  whole,  as  the  property  is  not  disputed,  and  as  the  papers  all 
speak  openly,  I  do  not  think  there  is  any  thing  to  affect  the  owners 
with  a  fraudulent  intention,  and  therefore  I  shall  restore.^ 


[  *  336  ]      •  The  Vrow  Margaretha,  Crigsman,  master. 

June  6, 1799. 

^  Brandies  transferred  in  transitu  from  a  Spanish  tnerchant  to  a  neutral,  before  the  breaking  oat 

of  hostilities,  restored. 

This  was  a  case  of  a  cargo  of  brandies,  shipped  by  Spanish  mer- 
chants in  Spain,  in  May,  1794,  before  Spanish  hostilities,  and  transfer- 
red to  Mr.  Berkeymyer  at  Hamburg,  during  their  voyage  to  Holland. 

For  the  captors,  the  Kind's  Advocate  and  Sewel,  contended,  that 
the  property  of  these  goods  was  to  be  considered  under  the  original 
shipment,  as  belonging  either  to  the  shippers  in  Spain  or  to  the  con- 
signees in  Holland  ;  that  in  either  case,  the  consequence  of  what  had 
taken  place  between  the  two  countries,  subsequent  to  hostilities,  they 
would  be  subject  to  condemnation ;  that  it  had  been  the  invariable 
practice  of  the  Prize  Court  to  look  only  to  the  time  of  shipment,  and 
that  thei;p  is  no  instance  of  a  claim  being  sustained  for  goods  pur- 
chased of  the  enemy  in  transitu. 

For  the  claimants,  the  Advocate  of  the  Admiralty  and  Laurence^ 


^  In  a  later  case,  The  Posten,  Hyll,  8th  August,  1799,  a  Danish  ship  from  Dronthein 
to  Amsterdam,  taken  off  the  Texel,  and  proceeded  against  for  a  breach  of  the  blockade 
of  Amsterdam,  the  same  excuse  was  made,  that  thej  expected  to  receive  information 
on  the  spot;  and  The  Betsej,  Goodhue  was  cited.  The  court  said,  "  Ships  must  call 
somewhere  to  obtain  information,  for  the  court  will  not  allow  the  information  to 
be  obtained  at  the  mouth  of  the  blockaded  port"  The  case  of  America  is  difierent ; 
though  even  in  their  case  it  must  be  understood  that  the  blockaded  port  is  not  the  proper 
place  for  inquiry.  But  here  in  Europe,  where  the  different  states  have  constant  intel- 
ligence, and  maj  be  said  to  live  as  it  were  under  one  roof,  it  shall  never  be  permitted 
that  a  ship  shall  sail  with  a  knowledge  of  the  blockade,  under  pretence  of  further  inquiiy 
at  the  very  spot  blockaded.    Ck>ndemned. 

So  in  the  practice  of  Holland  —  **  Quae  enim  proxima  locisobsessis  deprehenduntnr, 
non  alia  ratione  publicantur,  quam  quod  ex  facto  tacite  ad  hostem  conuneandi  propooi- 
tum  colligatur;  idemque  esse,  si  id  ex  instrumentis  perspicue  constet,  non  est  cur 
dubitemas.    Bonk,  Q.  J.  Publ.  11.  ch.  ii.  p.  90. 
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contended,  that  the  rule  relied  on  might  be  true  in  shipments  made 
in  an  enemy's  country  in  time  of  war ;  but  that  it  could  not  apply 
to  a  case  like  this,  in  which  shipment,  being  previous  to  hos- 
tilities, (and  before  they  could  be  in  any  way  foreseen,)  *  fur-  [  *  337  ] 
nished  a  just  exception  to  the  rule ;  and  was  also  a  sufficient 
answer  to  any  suspicion  of  a  fraudulent  or  collusive  transfer. 

Judgment. 
Sir  W.  Scott.  This  is  a  claim  of  Mr.  Ph.  Berkeymyer,  of  Ham-  ^ 
burg  for  some  parcels  of  wine  which  were  seized  on  board  three  Dutch 
vessels  detained  b^order  of  government  in  1795.  The  ships  have  been 
since  condemned ;  the  cargoes  were  described  in  the  ship's  papers,  as 
far  as  the  property  was  expressed,  as  belonging  to  Spanish  merchants. 
It  is  material,  in  this  case,  to  consider  the  relative  situation  of  the 
countries  from  which  and  to  which  these  cargoes  were  going.  Spain 
and  Holland  were  then  in  alliance  with  this  country  and  at  war 
with  France ;  it  might,  therefore,  be  an  inducement  with  a  Spanish 
merchant  to  conceal  the  property  of  his  goods,  although  it  does  not 
appear  to  have  existed  in  any  great  degree,  as  the  goods  were  com- 
ing under  an  English  convoy,  and  as  they  were  shipped  "  as  Spanish 
wines,"  and  destined,  avowedly,  to  Holland;  there  was,  therefore, 
nothing  in  this  part  of  the  case  to  mislead  our  cruisers.  Mr.  Ber- 
keymyer is  allowed  to  be  an  inhabitant  of  Hamburg,  although  he 
had  made  a  journey,  a  short  time  previous  to  the  shipment  of  these 
cargoes,  to  Spain,  (where  he  had  resided  some  years  before)  to  settle 
his  affairs,  and  bring  off  the  property  which  he  had  left  behind  him. 
He  had  quitted  Spain,  however,  previous  to  the  breaking  out  of  Spa- 
nish hostilities,  and  had  resumed  his  original  character  of  a  merchant 
of  Hamburg.  The  account  which  he  gives  of  his  transac- 
tions in  Spain,  as  far  as  they  regard  this  case,  is,  *  that  he  [  *  338  ] 
entered  into  a  contract  with  two  Spanish  houses  for  some 
wines,  which  were  at  the  time  actually  shipped,  and  in  Uinere  to- 
wards Holland.  The  first  objection  that  has  been  taken  is,  that  such 
a  transfer  is  invalid,  and  cannot  be  set  up  in  a  Prize  Court,  where  the 
property  is  always  considered  to  remain  in  the  same  character  in 
which  it  was  shipped,  till  the  delivery.  If  that  could  be  maintained, 
there  would  be  an  end  of  the  question,  because  it  has  been  admit- 
ted that  these  wines  were  shipped  as  Spanish  property,  and  that 
^anish  property  is  now  become  liable  to  condemnation.  But  I  ap- 
prehend it  is  a  position  which  cannot  be  maintained  in  that  extent. 
In  the  ordinary  course  of  things  in  time  of  peace  —  for  it  is  not  de- 
nied that  such  a  contract  may  be  made,  and  effectually  made  (accord- 
ing to  the  usage  of  merchants)  —  such  a  transfer  in  iransUu  might  cer- 
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tainly  be  made.  It  has  even  been  contended,  that  a  mere  delivering 
of  the  bill  of  lading  is  a  transfer  of  the  property.  But  it  might  be 
more  correctJy  expressed,  perhaps,  if  said  that  it  transfers  only  the 
right  of  delivery ;  but  that  a  transfer  of  the  bill  of  lading,  with  a  con* 
tract  of  sale  accompanying  it,  may  transfer  the  property  in  the  ordi- 
nary course  of  things,  so  as  effectually  to  bind  the  parties,  and  all 
others,  cannot  well  be  doubted.  When  war  intervenes,  another  rule 
is  set  up  by  Courts  of  Admiralty,  which  interferes  with  the  ordinary 
practice.  In  a  state  of  war,  existing  or  imminent,  it  is  held  that 
the  property  shall  be  deemed  to  continue  as  it  was  at  the  time  of 
shipment  till  the  actual  delivery;  this  arises  out  of  the  state  of  war, 
which  gives  a  belligerent  a  right  to  stop  the  goods  of  his  enemy.* 
If  such  a  rule  did  not  exist,  all  goods  shipped  in  the  enemy's  country, 

would  be  protected  by  transfers  which  it  would  be  impossi- 
[  •  339  ]  ble  •  to  detect.     It  is  on  that  principle  held,  I  believe,  as  a 

general  rule,  that  property  cannot  be  converted  in  transitu; 
and  in  that  sense  I  recognize  it  as  the  rule  of  this  court^  But  this 
arises,  as  I  have  said,  out  of  a  state  of  war,  which  creates  new  rights 
in  other  parties,  and  cannot  be  applied  to  transactions  originating, 
like  this,  in  a  time  of  peace.  The  transfer,  therefore,  must  be  consi- 
dered as  not  invalid  in  point  of  law,  at  the  time  of  the  contract ;  and 
being  made  before  the  war,  it  must  be  judged  according  to  the  ordi- 
nary rules  of  commerce.^ 

It  has  been  farther  objected  to  the  validity  of  this  contract,  that  a 
part  of  the  wines  did  actually  reach  Holland,  where  they  were  sold, 
and  the  money  was  detained  by  the  consignees  in  payment  of  the 
'  advances  which  they  had  made.  It  is  said  that  this  annuls  the  con- 
tract. To  the  extent  of  that  part  it  may  do  so,  and  the  deficiency  must 
be  made  up  to  the  purchaser  by  other  means ;  but  it  appears  that  it 
has  been  actually  supplied  by  bills  of  exchange,  and  an  assignment 
of  other  wines  sent  to  Petersburgh.  It  is  not  for  me  to  set  aside  the 
whole  contract  on  that  partial  ground,  or  to  construe  the  defect  in  the 


1  [The  Ann  Green,  1  Gall.  289;  The  Francis,  1  Gall.  449;  2  Gall  S92;  S.  C. 
8  Cranch  S54 ;  9  Cranch,  183 ;  The  San  Jose  Indiano,  1  Wheat.  208;  The  Josephine, 
4  Rob.  25 ;  The  Jonge  Pieter,  4  C.  Rob  79 ;  The  Marianna,  6  C.  Rob.  24  ;  The  Adas, 
3  C.  Rob.  299.  But  if  shipped  to  the  enemy  it  is  otherwise.  The  Packet  de  Bilboa, 
8  C.  Hob.  135,  n.] 

«  [The  Dankebaar  Africaan,  1  C.  Rob.  107 ;  The  Sally,  3  C.  Rob.  (n.)  ;  The  Jan 
Frederick,  5  C.  Rob.  128 ;  The  Ann  Green,  1  Gall.  289 ;  The  Frances,  i  Gall.  449 ; 
S.  C.  9  Cr.  183;  The  Mary  &  Susan,  1  Wheat  25.] 

8  [The  Packet  de  fiilboa,  2  C.  Rob.  133;  The  Vrow  Anna  Catharina,  4  C.  Bob. 
107;  5  C.  Rob.  161;  The  Abby.d'C.  Rob.  251.] 
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execation  of  the  contract  so  rigorously  as  to  extend  it  to  those  wines 
which  never  went  to  Holland,  and  which  never  became  de  facto  sub- 
ject to  be  detained  by  the  consignees.  They  are  free  for  the  contract 
to  act  upon ;  and  if  the  parties  are  desurous  of  adhering  to  their  con- 
tract in  its  whole  extent,  it  does  not  become  other  persons  to  obstruct 
them. 

It  comes,  then,  to  a  question  of  fact,  whether  it  was  a  bond  fide  tmnt^ 
fer  or  not  ?    I  think  the  time  is  a  strong  circumstance  to  prove  the 
fairness  of  the  transaction.     Had  it  happened  three  months  later,  there 
might  have  been  reason  to  alarm  the  prudence  of  Spanish 
*  merchants,  and  induce  them  to  resort  to  the  expedient  of  [  *  340  ] 
covering  their  property.     But  at  the  time  of  the  contract  there 
seems  to  have  been  no  reason  for  apprehension,  and  therefore  there 
is  nothing  to  raise  any  suspicion  on  that  point. 

The  instruments  of  sale  have  been  produced,  and  no  observation 
has  been  made  upon  them.  Tbe  correspondence  has  been  exhibited, 
and  there  is  certainly  some  confusion  in  the  dates.  Explanations 
have  been  given,  which  are  probable  enough,  still  they  are  but  conjec- 
tural. If  the  counsel  for  the  captors  require  it,  I  will  order  the  ori- 
ginal documents  in  proof  of  these  explanations  to  be  produced,  al- 
though I  must  say,  at  the  same  time,  that  the  impression  upon  my 
mind  is,  that  it  is  a  fair  transaction. 

The  originals  decreed  to  be  produced. 

January  15tb,  1800.  The  captors  being  satisfied  with  the  farther 
proof  produced,  Mr.  Berkeymeyer's  claims  were  restored  without  op- 
position. 


The  Mabia,  Paulsen,  master.^ 
Jane  11, 1799. 

A  Teasel  sailing  under  convoy  of  an  armed  ship,  for  the  pnrpose  of  resisting  visitation  and 

search,  condemned.' 

This  was  the  leading  case  of  a  fleet  of  Swedish  merchantmen,  car- 
rying pitch,  tar,  hemp,  deals,  and  iron^  to  several  ports  of  France, 


1  [Affirmed  on  appeal,  July  2d,  1802.] 

9  iSee  The  Elsabe,  4  C.  Rob.  108 ;  1  Kent.  Conun.  165.    But  otherwise  it  seems  if 
tlie  intention  was  only  to  resist  search  by  the  vessels  of  a  nation  other  than  the  captor^s. 
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Portugal,  and  the  Mediterranean,  and  taken,  January,  1798,  sailing 
under  convoy  of  a  ship  of  war,  and  proceeded  against  for  resistance 
of  visitation  and  search  by  British  cruisers. 

In  December,  1797,  this  case  coming  on  to  be  argued  on 

[  •  341  ]  the  original  evidence,  the  court  directed  'farther  information 

to  be  given  by  both  parties,  respecting  the  precise  acts  that 

took  place  at  the  time  of  capture,  the  instructions  under  which  the 

convoyed  ships  were  sailing,  and  also  the  instructions  to  the  Swedish 

frigate. 

On  a  subsequent  day  this  information  being  produced,  it  was 
again  argued  at  much  length. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Arnold^  in  sab- 
stance  contended,  if  the  case  of  this  ship  and  cargo  were  to  be  con- 
sidered singly,  and  separated  from  the  principal  question  of  convoy, 
there  are  many  circumstances  attending  it  of  a  very  noxious  aspect. 
It  was  goitig  on  an  asserted  destination  to  Grenoa,  at  a  time  when 
that  port  wsis  become  almost  a  hostile  port,  by  its  subserviency  to  all 
the  purposes  of  the  French  marine,  whilst  our  ships  and  cruisers  were 
absolutely  excluded.  It  was  going  under  the  certificate  of  the  French 
consul,  in  compliance  with  the  unjust  decree  of  the  French 
[  •  342  ]  government,^  and  the  articles  of  which  the  cargo  *  consisted, 

The  Happy  Couple,  1  Stew.  65.    The  United  States  have  made  treaty  atipolatioiu  as 
to  searching  vessels  under  convoy,  with  the  following  countries : 

Brazil,  viiL  Statutes  at  Large 395 

Central  America,    viii.       "  "      833 

Chili,  viii.       «  «      488,439 

Colombia,  viii.       "  "      316 

Ecuador,  viii.       "  "      544 

France,  viii.      «*  «     188 

Guatemala,  x.      "  "     

Mexico,  viii.       "  "      420 

Ketheriands,  viii.      "  "     30 

New  Grenada,  ix.       «*  «      893 

Peru,  X.       "  "      

Peru  Bolivia,  viii.       "  ««      493 

Prussia,  viiL       "  "      94,170 

Sweden,  viii.       «  "      68 

Venezuela,  viii.      "  "     478 

Neutral  goods  on  board  armed  belligerents  are  not  prize,  even  if  resistance  is  made, 
unless  the  neutral  owner  cooperates  in  some  manner  in  the  resistance.    The  Nerdde, 
9  Cranch,  388;   The  Atalanta,  8  Wheat  409.    But  see  The  Fanny,  1  Dod.  443  ;  1 
Daer  on  Ins.  770,  note  ii. 
As  to  the  right  of  visitation  and  search,  see  post  860,  note.] 

1  Decree,  18th  January,  1797.    "L'tot  des  navires  en  ce  qui  conceme  lenrqtia- 
lit6  de  nentre  ou  d'ennemi  sera  d^termin^  par  leur  cai^gaison ;  en  cons^uence  toat 
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were  articles  of  a  contraband  nature.  It  is  true  they  are  such 
articles  as  the  Swedes  are  now  permitted  to  carry  in  time  of  war, 
under  certain  circumstances,  but  only  under  a  atrict  observance 
of  good  faith,  a  conduct  perfectly  neutral,  and  in  all  cases  subject  to 
a  right  of  preemption  on  the  part  of  a  belligerent  nation.  And 
farther^  the  truth  of  this  asserted  destination  to  Genoa  is  exposed  to 
great  suspicion  from  the  discretionary  power  with  which  the  master 
was  intrusted,  of  going  elsewhere. 

These  are  circumstances  unfavorable  in  themselves ;  but  they  as- 
sume a  more  distinct  hostile  character  from  the  circumstance  of  being 
taken  sailing  under  the  protection  of  an  armed  force,  and  associated 
for  the  purpose  of  resisting  visitation  and  search  from  the  cruisers  of 
this  country.  The  act  of  resistance  to  the  lawful  rights  of  search,  is 
the  ground  on  which  it  is  principally  contended  that  this  case  is  sub- 
ject to  confiscation.  For  although  this  fact  may  receive  color  and 
complexion  of  a  more  hostile  nature  from  other  circumstances,  it  is 
alone  sufficient  to  incur  the  penalty  of  confiscation.  The  right  of 
visitation  and  search  in  time  of  war,  even  in  the  most  innoxious  cases, 
is  an  established  right  of  belligerent  powers,  acknowledged 
and  referred  to  in  the  treaties  of  the  *  states  of  Europe.  It  [  *  343  ] 
is  admitted  by  all  speculative  writers  on  the  law  of  nations. 
Bynkershoek  expressly  admits  it  in  these  words :  "  Velim  animadvert 
tasj  eaienus  ntique  KcUum  esse  amicam  navem  sistere^  ut  non  ex  fallaci 
forte  aplusiri^  sed  ex  ipsis  instrumentis  in  navi  repertis  constetj  navem 
amicam  esse.^^  Lib.  i.  ch.  14.  And  Vattel,  Lib.  iii.  §  114,  acknow- 
ledges the  penalty  attending  the  contravention  of  this  right  by  neu- 
tral ships  to  be  confiscation.  Even  in  cases  where  it  is  possible  this 
right  may  be  wrongfully  exercised  by  cruisers,  resistance  is  not  the 
legal  remedy,  as  there  is  a  regular  and  effectual  remedy,  provided  by 
all  the  maritime  codes  of  Europe,  in  the  responsibility  which  cruisers 
lie  under  to  make  compensation  for  any  injurious  exercise  of  their 
righty  in  costs  and  damages.  These  principles  being  admitted,  as 
they  were  indeed  admitted  in  the  former  hearing,  it  becomes  a  ques- 
tion of  fact,  whether  there  was  that  hostile  resistance  that  will  sub- 
ject the  parties  to  the  penalty  of  confiscation.  On  this  point  it  is 
submitted  that  the  instructions  of  the  Swedish  government  to  the 

bailment  tiany^  en  mer,  charg^  en  tout  ou  en  partie  de  marchandises  provenant  d'Ang- 
leterre,  on  de  ses  possessions,  sera  dtelar^  de  bonne  prise,  quelque  soit  le  propri^taire 
de  ces  denr^es  on  marchandises."  See  Atcheson's  Beport  of  a  Case  in  King's  Bench, 
Appendix,  page  155,  where  the  reader  will  see  the  late  regulations  of  the  French  go- 
vernment in  matters  of  prize. 

In  conseqnence  of  this  decree,  all  neutrals  were  required  to  take  a  certificate  £rom 
Ihe  French  consuls  that  their  goods  were  not  of  Britiidi  produce  or  maau&cture. 
VOL.   !•  30 
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[  •  344  ]  commander  of  this  convoy  ^  lay  upon  him  as  *  a  positiTe 
injunction  to  prevent  search  by  all  possible  means,  and 
'"  that  violence  must  be  opposed  by  violence."  These  are  carried  into 
execution  by  the  sailing  oTders,^  which  forbade  their  merchantmen 
^  to  submit  to  search ;  but  if  any  boat  attempted  to  come  alongside, 
to  sheer  off  from  them."  It  is  still  farther  carried  into  effect  by  all 
that  passed  at  the  time ;  and  more  especially  by  the  act  of  forcibly- 
removing  an  officer  who  had  taken  possession  of  one  ship,  and  car- 
rying him  on  board  the  frigate.  And  it  is  again  confirmed  by  the  re*' 
gret  which  the  commander  expressed  that  he  had  not  fired,  protesting, 
<<  that  if  the  ships  had  not  been  seized  at  night  he  would  have 
resisted." 

For  the  claimants,  Laurence  and  Swahey.  The  original  importance 
of  this  question,  great  as  it  undoubtedly  was,  has  been  very  material- 
ly increased  by  the  manner  in  which  it  has  been  brought  on. 

The  claimants  have  reason  to  complain  that  every  tiling  has  been 
brought  forward  ex  parte  by  the  captors.     The  instructions  of  the 
Swedish  commander  are  produced  in  an  unauthenticated 
[•  345  ]  form,  and  introduced  •only  under  a  note  from  the  under  se- 
cretary of  state.     It  is  not  proved  that  they  were  the  whole 
of  the  instructions.     It  must,  therefore,  rest  with  the  court  to  say 
how  far  they  are  sufficiently  authenticated.     The  instructions  under 
which  the  English  commander  acted  have  been  altogether  withheld. 
On  the  part  of  the  claimant's  evidence,  the  officer  of  the  Swedish 
frigate  has  been  sent  away  to  render  an  account  to  his  own  govemr 
ment,  and  by  that  means  the  parties  are  deprived  of  the  benefit  of 


1  InMructiofU  to  the  Commander: — 

'<  In  cue  the  Lieutenant-Colonel  should  meet  with  any  ships  of  war  of  other  nations,  one 
or  more  of  any  fleet  whatever,  then  the  Lieutenant-Colonel  is  to  treat  them  with  all  pos- 
sible friendship,  and  not  give  any  occasion  of  enmity ;  but  if  you  meet  with  any  foreign 
armed  vessel,  which  on  speaking  should  be  desirous  of  having  still  £uther  tmaniMse 
Hiat  your  frigate  belongs  to  the  king  of  Sweden,  then  the  Lieutenant-Colonel  is,  bj 
the  Swedish  flag  and  salute,  to  make  them  know  that  it  is  so ;  or  if  they  would  make 
any  search  among  the  merchant-ships  which  are  under  your  convoy,  which  ought  to  be 
endeavored  to  be  prevented  as  much  as  possible,  then  the  Lieutenant-Colonel  is,  in 
case  such  thing  should  be  insisted  on,  and  that  remonstrances  could  not  be  amicably 
made,  and  that  notwithstanding  your  amicaUe  portment,  the  merchant-ehqM  shall  be 
nevertheless  violently  attacked,  Uien  vidence  must  be  opposed  agunst  violence." 

*  Sailing  Instmctions  to  the  Merchantmen :  — 

**A11  merchantmen  ships,  during  the  time  they  are  under  convoy  of  his  Majesty's 
ships,  frigates,  or  sloops,  are  forbidden  to  sufier  the  boats  of  any  foreign  nation  to  board 
4hem  for  the  sake  of  visitation  or  searching,  but  in  case  such  boats  show  an  intentioii 
to  come  atongside,  the  merchant-shipB  are  to  sheer  off  fiom  them.'' 
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his  evidence.  Under  these  disadvantages,  hov^ever,  it  is  still  to  be 
contended  that  there  has  been  no  act  of  hostility  committed  against 
this  country.  There  is  no  disposition  to  assert  a  right  on  the  part  o£ 
neutral  merchant  ships  to  resist  visitation  and  search  by  the  cruisers 
of  a  belligerent  state.  It  is  not  to  be  argued,  undoubtedly,  that  neu- 
trals have  a  right  in  all  cases  to  resist  search.  If  such  a  speculative 
doctrine  is  asserted  by  any  states,  it  is  for  them  to  maintain  it.  In 
the  present  case  we  stand  upon  no  such  position,  but  upon  something 
which  appears  to  have  been  overlooked  —  a  treaty  on  this  important 
question  of  search  between  the  two  countries.  Treaty  between  Eng- 
land and  Sweden,  1661,  art.  12.  After  an  express  treaty,  it  is  not  al- 
lowable to  presume  any  thing  contrary  to  that  compact  on  the  part  of 
the  other  state,  nor  to  argue  on  general  principles  to  defeat  the  force 
of  the  obligation  arising  from  it  on  our  part  Search  is  by  this 
treaty  to  be  exercised  only  on  a  refusal  to  produce  the  certificates  at 
ship's  papers ;  in  no  other  case  is  it  justifiable.  And  although  a 
strong  suspicion  might  still  justify  a  seizure  under  the  responsibility 
of  costs  and  damages ;  still,  in  the  manner  of  making  this  seizure, 
(and  the  whole  of  this  case  rests  on  the  course  of  the  pro- 
ceedings,) if  we  did  *  not  proceed  in  the  manner  in  which  [  *  346  ] 
we  ought  to  have  done,  there  is  an  end  of  our  right  under 
the  compact;  and  we  are  not  at  liberty  to  impute  any  thing  that  en- 
sued in  consequence  of  our  own  irregularity,  as  an  act  of  aggression 
against  the  other  party.  These  are  the  principles  on  which  it  is  in- 
tended to  support  the  present  claim.  Originally,  and  in  its  natural 
appearance,  this  convoy  is  to  be  considered  as  a  neutral  convoy ;  and 
therefore  it  lies  on  the  captor  to  show  by  some  act  that  there  was  a 
depcurture  from  neutrality ;  for  it  cannot  be  pretended  that  a  mere 
intention  (if  it  were  proved)  would  be  sufficient,  under  any  system 
of  law,  to  incur  the  penalty  of  an  actual  offence.  It  seemed  to  be 
admitted  by  the  court  on  a  former  day,  that  there  was  just  distinction 
to  be  made  between  two  cases  of  convoy  —  between  a  convoy  of  an 
enemy's  force  and  a  neutral  convoy.  The  former  would  stamp  a  primary 
character  of  hostility  on  all  ships  sailing  under  its  protection ;  and 
it  would  rest  with  the  parties  to  take  themselves  out  of  the  pre- 
sumption raised  against  them.  But  that  it  would  be,  even  in  that 
case,  nothing  more  than  a  presumption,  is  determined  by  a  late  case 
before  the  Lords, —  The  Sampson  Barney,  an  asserted  American 
armed  ship,  sailing  with  French  cruisers  at  the  time  they  engaged 
some  English  ships,  and  communicating  with  the  French  ships  by 
signal  for  battle.  In  that  case,  although  there  bad  been  a  condemna- 
tion below,  the  Lords  sent  it  to  farther  proof,  to  ascertain  whether 
there  had  been  an  actual  resistance* 
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[Court.     I  do  not  admit  the  authority  of  that  case  to  the  extent 
you  push  it.     That  question  is  still  reserved,  although  the  Lords 

might  wish  to  know  as  much  of  the  facts  as  possible.^] 
[  •  347  ]  *  In  the  other  case  of  a  neutral  convoy,  there  is  no  pre- 
sumption of  a  hostile  character  arising  from  it,  and  therefore 
it  remains  with  the  captors  to  show  that  there  was  an  actual  resis- 
tance in  this  case.  Coming  then  to  the  question  of  fact,  with  the 
provisions  of  the  treaty  kept  constantly  in  view,  and  remembering 
that  when  there  is  a  treaty  regulating  the  mode  and  manner  of  pro- 
ceeding, both  parties  are  bound  to  proceed  accordingly,  and  that  any 
presumptions  which  are  raised,  should  proceed  upon  the  words  of 
that  compact,  and  not  depart  from  it,  where  will  the  captors  find  any 
actual  resistance  in  the  conduct  of  these  parties  ? 

The  instructions  are  relied  upon,  but  they  are  general,  and  do  not 
any  more  than  the  other  circumstances  preceding  or  attending  this 
toansaction,  point,  in  any  degree,  to  a  resistance  towards  this  country. 
It  is  notorious,  that  at  the  time  of  passing  the  French  decree  against 
English  merchandise,  which  is  deservedly  reprobated  on  all  sides,  the 
Swedish  merchants  did  apply  for  a  protection  of  this  kind;  and 
therefore  the  probability  is  at  least  as  great,  that  it  was  intended  to 
protect  them  against  French  cruisers  as  against  this  country.  The 
directions  are,  "  to  observe  an  amicable  deportment ;  but  that  vio- 
lence must  be  opposed  by  violence ; "  expressions  on  which  it  will 
not  be  fair  to  put  any  other  construction  than  what  is  compatible 
with  the  provisions  of  the  treaty,  or  to  suppose  that  they  meant  more 
than  that  the  stipulations  of  the  treaty  were  to  be  faithfully  maintained. 
What  passed  then  at  the  time  ?  Was  there  any  thing  like 
[  •  348  ]  actual  personal  resistance  ?  Certainly  not,  *  From  the  evi- 
dence of  M^Dougal,  it  appears  that  there  was  nothing  like 
an  hostile  appearance  shown  towards  the  Wolverine,  till  after  four 
days  had  passed  in  discussion  between  the  commanders.  The  Swe- 
dish commander  had  a  right  to  expect  to  have  been  first  addressed; 
under  the  treaty  the  certificates  should  have  been  demanded*  If  not 
produced,  the  ships  might  have  been  searched ;  and,  on  strong  suspi- 
cion, seizure  might  have  been  made.  But  the  question  is,  have  the 
captors  proceeded  in  this  way  ?  If,  in  opposition  to  this  they  have  at 
once  superseded  all  forms  and  said,  we  seize  and  detain,  the  matter 
assumes  a  different  aspect,  and  we  have  no  right  to  exact  a  rigid  ob- 
servance of  form  on  the  other  side.  On  descrying  the  convoy,  what 
was  done  on  the  part  of  the  captors  ?     It  was  on  that  side  that  the 


^  [See  remarks  of  Stoiy,  J.,  9  Cranch,  441,  442,  as  to  The  Sampson  Bamej.] 
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first  appearance  of  menace  was  shown.  The  English  ships  immediately 
beat  to  quarters ;  the  destination  is  inquired  of,  and  an  answer  given ; 
but  there  is  no  demand  for  papers;  no  attempt  to  search.  Capt. 
Lawford  states,  that,  as  a  measure  of  prudence,  he  sent  immediately 
to  the  admiralty  for  particular  instruction,  and  received  orders  to  de- 
tain the  convoy.  On  the  first  interview,  the  Swedish  commander 
immediately  communicated  his  instructions  with  the  greatest  readi- 
ness; firom  which  it  appears,  that,  in  his  opinion,  they  contained 
nothing  hostile  to  this  country.  The  removal  of  a  petty  officer,  that 
has  been  relied  on  as  act  of  resistance,  was  more  a  matter  of  form 
than  actual  opposition,  used  as  a  sort  of  protest  against  the  irregular 
{proceeding  of  the  captors,  and  did  not  for  a  moment  retard  the  actual 
delivery  of  possession  on  the  part  of  the  merchantmen.  The 
subsequent  acts  show  still  *  more  strongly  how  little  the  acts  (  *  349  ] 
of  the  captors  were  directed  by  the  treaty ;  and  how  little 
they  themselves  thought  that  any  penalty  of  prize  had  accrued  to  them 
by  this  circumstance  of  convoy.  Instead  of  the  usual  demand  for  the 
ship's  papers  in  the  first  instance,  they  were  not  demanded  till  August. 
They  were  afterwards  returned  to  one  vessel,  and  an  ofier  was  made 
to  all  tho^e  bound  to  neutral  ports  to  depart ;  but  they  refusing  to  go 
without  some  compensation  for  detention,  proceedings  were  then  in- 
stituted for  the  first  time,  on  the  principle  of  convoy  —  a  principle 
which  cannot  now  come  into  discussion,  owing  to  tlie  irregular  pro- 
ceedings of  the  captors ;  and  which,  besides,  cannot  fairly  be  enforced 
against  the  merchantmen,  by  this  court,  whilst  the  government  has 
permitted  the  frigate  to  depart,  and  has  declined  to  consider  the  act 
of  the  commander  as  an  act  of  hostility  against  the  state.  On  these 
grounds,  and  adverting  to  former  prcu^tice,  in  which  some  instances 
occur  of  restitution  of  ships  taken  under  convoy,  whilst  no  precedents 
of  condemnation  on  this  principle  are  adduced,  it  is  submitted  that 
the  claimants  have  done  nothing  to  forfeit  their  neutral  characteri 
and  are  therefore  entitled  to  restitution. 

JUDOMSNT. 

Sir  W.  Scott.  This  ship  was  taken  in  the  British  channel,  in 
company  with  several  other  Swedish  vessels  sailing  under  convoy  of  a 
Swedish  frigate,  having  cargoes  of  naval  stores  and  other  produce  of 
Sweden  on  board,  by  a  British  squadron  under  the  command  of  Com- 
modore Lawford. 

•  The  facts  attending  the  capture  did  not  sufficiently  ap-  [  •349a] 
pear  to  the  court  upon  the  original  evidence ;  it  therefore 
directed  further  information  to  be  supplied,  and  by  both  parties. 

The  additional  information  now  brought  in  consists  of  several  attes- 
20* 
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tations  made  on  the  part  of  the  captors,  and  of  a  copy  of  the  instruct 

tions  under  which  the  Swedish  frigate  sailed,  transmitted  to 
[  •  350  ]  the  king's  proctor  *  from  the  office  of  the  British  secretary 

of  state  for  the  foreign  department  On  the  part  of  the 
Swedes  some  attestations  and  certificates  have  been  introduced,  but 
all  of  them  applying  to  collaferal  matter,  none  relating  immediately 
to  the  facts  of  the  capture.  On  this  evidence  the  court  has  to  deter* 
mine  this  most  important  question ;  for  its  importance  is  very  sensibly 
felt  by  the  court  I  have,  therefore,  taken  some  time  to  weigh  the 
matter  maturely ;  I  should  regret  much,  if  that  delay  has  produced 
any  private  inconvenience ;  but  I  am  not  conscious  (attending  to  the 
numerous  other  weighty  causes  that  daily  press  upon  the  attention 
of  the  court,)  that  I  have  interposed  more  time  in  forming  my  judg- 
ment than  was  fairly  due  to  the  importance  of  the  question,  and  to 
the  magnitude  of  the  interests  involved  in  it 

In  forming  that  judgment,  I  trust  that  it  has  not  escaped  my  anx- 
ious recollection  for  one  moment,  what  it  is  that  the  duty  of  my 
station  calls  for  from  me;  —  namely,  to  consider  myself  as  stationed 
here,  not  to  deliver  occasional  and  shifting  opinions  to  serve  present 
purposes  of  particular  national  interest,  but  to  administer  with  indiffer- 
ence that  justice  which  the  law  of  nations  holds  out,  without  distinc- 
tion, to  independent  states,  some  happening  to  be  neutral  and  some 
to  be  belligerent  The  seat  of  judicial  authority  is,  indeed,  locally 
here,  in  the  belligerent  country,  according  to  the  known  law  and 
practice  of  nations ;  but  the  law  itself  has  no  locality.  It  is  the  duty 
of  the  person  who  sits  here  to  determine  this  question  exactly  as  he 
would  determine  the  same  question  if  sitting  at  Stockholm ;  to  assert 
no  pretensions  on  the  part  of  Great  Britain  which  he  would  not  allow 

to  Sweden  in  the  same  circumstances,  and  to  impose  no 
[  •361  ]  *  duties  on  Sweden,  as  a  neutral  country,  which  he  would 

not  admit  to  belong  to  Great  Britain  in  the  same  character. 
If,  therefore,  I  mistake  the  law  in  this  matter,  I  mistake  that  which  I 
consider,  and  which  I  mean  should  be  considered,  as  the  universal 
law  upon  the  question ;  a  question  regarding  one  of  the  most  impor- 
tant rights  of  beUigerent  nations  relatively  to  neutrals. 

The  only  special  consideration  which  I  shall  notice  in  favor  of 
Ghreat  Britain  (and  which  I  am  entirely  desirous  of  allovdng  to 
Sweden  in  the  same  or  similar  circumstances)  is,  that  the  nature  of 
the  present  war  does  give  this  country  the  rights  of  war,  relatively  to 
neutral  states,  in  as  large  a  measure  as  they  have  been  regularly  and 
legally  exercised,  at  any  period  of  modern  and  civilized  times. 
Whether  I  estimate  the  nature  of  the  war  justly,  I  leave  to  the  judg- 
ment of  Europe,  when  I  declare  that  I  consider  this  as  a  war  in 
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which  neutral  states  themselves  have  an  interest  much  more  direct  and 
substantial  than  they  have  in  the  ordinary,  limited,  and  private  quar- 
rels (if  I  may  so  call  them)  of  Great  Britain  and  its  great  public 
enemy.  That  I  have  a  right  to  advert  to  such  considerations,  pro- 
vided it  be  done  with  sobriety  and  truth,  cannot,  I  think,  reasonably 
be  doubted ;  and  if  authority  is  required,  I  have  authority  —  and  not 
the  less  weighty  in  this  question  for  being  Swedish  authority  —  I 
mean  the  opinion  of  that  distinguished  person,  one  of  the  most  dis- 
tinguished which  that  country  (fertile  as  it  has  been  of  eminent  men) 
has  ever  produced ;  I  mean  Baron  Puffendorff.^  The  passage 
to  *  which  I  allude  is  to  be  found  in  a  note  of  Barbey-  [  *  352  ] 
rac's,  on  his  larger  work,  L.  viii.  c.  6,  s.  8.  Puffendorff  had 
been  consulted  in  the  beginning  of  the  present  century,  when  England 
and  other  states  were  engaged  in  the  confederacy  agcdnst  Louis  XIV., 
by  a  lawyer,  upon  the  continent,  Groningius,  who  was  desirous  of 
supporting  the  claims  of  neutral  commerce,  in  a  treatise  which  he 
was  then  projecting.  Puffendorff  concludes  his  answer  to  him  in  tbese^ 
words : 

"  I  am  not  surprised  that  the  northern  powers  should  consult  the 
general  interest  of  all  Europe,  without  regard  to  the  complaints  of 
some  greedy  merchants,  who  care  not  how  things  go,  provided  they 
can  but  satisfy  their  thirst  of  gain.  These  princes  wisely  judge  that 
it  would  not  become  them  to  take  precipitate  measures,  whilst  other 
nations  are  combining  their  whole  foree  to  reduce  within  bounds  an 
insolent  and  exorbitant  power  which  threatens  Europe  with  slavery, 
and  the  Protestant  religion  with  destruction.  This  being  the  interest 
of  the  northern  crowns  themselves,  it  is  neither  just  nor  necessary 
that,  for  the  present  advantage,  they  should  interrupt  so  salutary  a 
design,  especially  as  they  are  at  no  expense  in  the  affair,  and  run  no 
hazard."  In  the  opinion,  then,  of  this  wise  and  virtuous  Swede,  the 
nature  and  purpose  of  a  war  was  not  entirely  to  be  omitted  in  the 
consideration  of  the  warrantable  exercise  of  its  rights,  relatively  to 
neutral  states.  His  words  are  memorable.  I  do  not  overrate  their 
importance,  when  I  pronounce  them  to  be  well  entitled  to  the  atten- 
tion of  his  country. 

It  might  likewise  be  improper  for  me  to  pass  entirely  without  notice, 
as  another  preliminary  observation,  (though  without  meaning  to  lay 


1  FiiffendorflT  was  not  actuallj  bom  in  Sweden,  but  is  usually  ckumed  and  allowed  as 
a  writer  of  that  country,  from  his  employment  in  it  under  the  king  of  Sweden.  The 
great  work  on  which  his  &me  is  principally  built,  was  given  to  the  woild  during  his  re- 
sideoce  in  thai  eoontry. 
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any  particular  stress  upon  it,)  that  the  transaction  in  ques- 
[  *  353  ]  tion  took  *  place  in  the  British  channel,  close  upon  the  Bri- 
tish coast,  a  station  over  which  the  crown  of  England  has, 
from  pretty  remote  antiquity,  always  asserted  something  of  that  s|>e- 
cial  jurisdiction  which  the  sovereigns  of  other  countries  have  claimed 
and  exercised  over  certain  parts  of  the  seas  adjoining  to  their  coasts. 

In  considering  the  case,  I  think  it  will  be  advisable  for  me,  first,  to 
state  the  facts  as  they  appear  in  the  evidence ;  secondly,  to  lay  down 
the  principles  of  law  which  apply  generally  to  such  a  state  of  facts ; 
thirdly,  to  examine  whether  any  special  circumstances  attended  the 
transaction  in  any  part  of  it,  which  ought  in  any  manner  or  degree 
to  affect  the  application  of  these  principles. 

The  facts  of  the  capture  are  to  be  learnt  only  from  the  captors,  for, 
as  I  have  observed,  the  claimants  have  been  entirely  silent  about 
them,  and  that  silence  gives  the  strongest  confirmation  to  the  truth 
of  the  accounts  delivered  by  the  captors. 

The  attestation  of  Captain  Lawford  introduces  and  verifies  his  log- 
book, in  which  it  is  stated,  that  after  the  meeting  of  the  fleets  he  sent 
an  officer  on  board  the  frigate  to  inquire  about  the  cargoes  and  desti- 
nation of  the  merchantmen,  and  was  answered,  "  that  they  were 
Swedes,  bound  to  different  ports  in  the  Mediterranean,  laden  with 
hemp,  iron,  pitch,  and  tar."  Upon  doubts  which  Captain  Lawford 
entertained  respecting  the  conduct  he  should  hold  in  a  situation  of 
some  delicacy,  be  despatched  immediately  a  messenger  to  the  admi- 
ralty, keeping  the  convoy  in  his  view ;  and  having  received  orders 
from  the  admiralty  by  the  return  of  his  messenger  to  detain  these 
merchant  ships  and  carry  them  into  the  nearest  English  port, 
[  •  354  ]  he  sent  *  Sir  Charles  Lindsay,  and .  Captain  Raper  to  com- 
municate them  in  the  civilest  terms  to  the  Swedish  com- 
modore, who  showed  his  instructions  to  repel  force  by  force  if  any 
attempt  was  made  to  board  the  convoy,  and  declared  that  he  should 
defend  them  to  the  last.  The  crew  of  the  Swedish  frigate  were  im- 
mediately at  quarters,  matches  lighted,  and  every  preparation  made 
for  an  obstinate  resistance ;  and  the  signal  was  made  on  board  the 
British  squadron  to  prepare  for  battle.  In  the  night,  possession  was 
taken  of  most  of  the  vessels,  the  Swedish  frigate  making  many  move- 
ments, which  were  narrowly  watched  by  The  Romney,  keeping  close 
uqder  Jiis  lee,  lower  deck  guns  run  out,  and  every  man  at  his  quarters. 
In  the  morning  the  Swedish  frigate  hoisted  out  an  armed  boat,  and 
sent  on  board  one  of  the  vessels  which  had  been  taken  possession  of, 
and  took  out  by  force  the  British  officer  who  had  been  left  on  board, 
and  carried  him  on  board  the  frigate,  where  he  was  detained.  The 
Swedish  conmiander  sent  an  officer  of  his  own  on  board  Captain 
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Lawford,  to  complain  that  he  had  taken  advantage  of  the  night  to 
get  possession  of  his  convoy,  which  was  unobserved  by  him,  or  he 
should  assuredly  have  defended  them  to  the  last.  Upon  further  con- 
ference and  representation  of  the  impracticability  of  resistance  to 
such  a  superior  force,  he  at  length  agreed  to  go  into  Margate  Roads, 
and  returned  the  British  officer  who  had  been  taken  out  and  detained 
on  board  the  frigate.  After  the  arrival  in  Margate  Roads  he  lament- 
ed that  he  had  not  exchanged  broadsides ;  said  that  he  did  not  consi- 
der his  convoy  as  detained,  and  should  resist  any  further  attempt  to 
take  possession  of  them. 

*  Captain  Raper  states,  that  on  going  on  board  the  Swed-  [  *  355  ] 
ish  frigate,  he  found  all  the  men  at  their  quarters,  and  the 
ship  clear  for  action ;  that  the  commodore  showed  his  orders  and  ex- 
pressed his  firm  determination  to  carry  them  into  execution.  Captain 
Lawford  sent  a  boat  with  an  officer  on  board  several  of  the  convoy, 
to  desire  they  would  follow  into  Margate  Roads ;  their  answer  was, 
they  Would  obey  no  one  but  their  own  commodore. 

Lieutenant  IVFDougal  describes  in  like  terms  the  menacing  appear- 
ance and  motions  of  the  Swedish  frigate.  He  was  sent  to  take  pos- 
session of  vessels  which  would  not  bring-to  without  firing  at  them. 
On  his  going  on  board  one  of  them,  the  master  declared  that  he  had 
orders  from  his  commodore  not  to  give  up  the  possession  of  her  to 
any  person  whatever,  and  repeatedly  drove  away  by  force  the  British 
mariner,  who,  by  his  order,  took  possession  of  the  helm. 

Mr.  Cockraft  is  another  witness  to  the  same  effect,  and  Mr.  Can- 
dish,  the  officer  who  was  taken  by  force  out  of  the  Swedish  mer- 
chantman. Expressions  of  strong  reproach  against  the  proceedings 
of  the  English  were  addressed  to  him,  and  the  commodore  protested, 
that  if  be  had  not  been  surprised  he  would  have  defended  his  con- 
voy to  the  last 

What  then  do  these  attestations    (uncontradicted   attestations) 
prove  ?     To  my  apprehension  they  prove  most  xlearly  these  facts : 
that  a  large  number  of  vessels,  connected  all  together  with  each  other, 
and  with  a  frigate  which  convoyed  them,  being  bound  to  different 
ports  in  the  Mediterranean,  some  declared  to  be  enemy's  ports  and 
otiiers  not,  with  cargoes  consisting,  amongst  other  things,  of 
naval  stores,  were  met  *  with,  close  upon  the  British  coast,  by  [  *  356  ] 
^his  Britannic  Majesty's  cruisers;  that  a  continued  resistance 
was  given  by  the  frigate  to  the  act  of  boarding  any  of  these  vessels 
by  the  British  cruisers,  and  that  extreme  violence  was  threatened  in 
order  to  prevent  it;  and  that  the  violence  was  prevented  from  pro- 
ceeding to  extremities  only  by  the  superior  British  force  which  over- 
awed it ;  that  the  act  being  effected  in  the  night,  by  the  prudence  of 
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the  British  commander,  the  purpose  of  hostile  resistance,  so  far  from 
being  disavowed,  was  maintained  to  the  last,  and  complaint  made 
that  it  had  been  eluded  by  a  stratagem  of  the  night ;  that  a  forcible 
recapture  of  one  vessel  took  place,  and  a  forcible  capture  and  deten- 
tion of  one  British  officer  who  w^s  on  board  her,  and  who,  as  I  un- 
^  derstand  the  evidence,  was  not  released  till  the  superiority  of  the 
British  force  had  awed  this  Swedish  frigate  into  something  of  a  sti- 
pulated submission. 

So  far  go  the  general  facts.  But  all  this,  it  is  said,  might  be  the 
ignorance  or  perverseness  of  the  Swedish  officer  of  the  fiigate — the 
folly  or  the  fault  of  the  individual  alone.  This  suggestion  is  contra- 
dicted by  Mr.  Raper's  log-book,  which  proves  that  the  merchantmen 
refused  to  admit  the  British  officers  on  board,  and  declared  that  they 
would  obey  nobody  but  their  own  commodore ;  a  fact  to  which  Mr. 
M'Dougal  likewise  bears  testimony.  It  is  contradicted  still  more  for- 
cibly by  the  two  sets  of  instructions,  those  belonging  to  the  frigate 
and  those  belonging  to  the  merchant-vessels.  The  latter  have  been 
brought  into  court  by  themselves,  and  of  the  authenticity  of  the 

former  there  is  no  reasonable  doubt ;  for  they  are  transmitted 
[  *  357  ]  to  me  upon  the  faith  of  one  of  the  great  public  offices  *  of 

the  British  government,  and  no  person  disavows  them,  and 
indeed  nobody  can  disavow  them,  because  they  were  produced  by  the 
Swedish  captain,  who  made  no  secret  whatever  of  their  contents. 
Something  of  a  complaint  has  been  indulged,  that  the  orders  £rom 
the  British  Admiralty  have  not  been  produced;  a  singular  complaint, 
considering  that  they  were  never  called  for  by  the  claimants,  and  they 
were  not  ordered  by  the  court ;  because,  if  the  act  of  the  captors  was 
illegal,  the  orders  of  the  admiralty  would  not  justify  it,  and  the  want 
of  orders  would  not  vitiate,  if  the  act  was  legal.  No  mystery,  how- 
ever, was  made  about  these,  for  [the  communication  of  orders  and 
instructions  was  mutual  and  unreserved.  It  is  said  that  the  instruc- 
tions to  the  frigate  are  intended  only  against  cruisers  of  Tripoli,  and 
an  affidavit  has  been  brought  in  to  show  that  that  government  had 
begun  hostilities  against  the  Swedes.  The  language,  however,  of 
these  instructions  is  as  universal  as  language  possibly  can  be ;  it  is 
pointed  against  the  "  fleets  of  any  nation  whatever."  It  is,  however, 
said  that  this  was  merely  to  avoid  giving  ofience  to  the  Tripoline  go- 
vernment But  is  the  Tripoline  government  the  only  government 
whose  delicacy  is  to  be  consulted  in  such  matters  ?  Are  terms  to  be 
used  alarming  to  every  other  state,  merely  to  save  appearances  witli 
a  government  which,  they  allege  in  the  affidavit  referred  to,  had  al- 
ready engaged  in  unjust  hostility  against  them  ?  There  is,  however, 
no  necessity  for  me  to  notice  this  suggestion  very  particularly,  and 
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for  this  plain  reasooi  that  it.  is  merely  a  suggestion,  neither  proved 
nor  attempted  to  be  proved  in  any  manner  whatever ;  and  the  res 
gesta  completely  proves  the  fact  to  be  otherwise,  because  it 
*is  clear  that  if  it  had  been  so,  the  commander  of  the  frigate  [  •  358  J 
must  have  had  most  explicit  instructions  to  that  effect 
They  could  never  have  put  such  general  instructions  on  board,  mean- 
ing that  they  should  be  limited  in  their  application « to  one  particular 
state,  without  accompanying  them  with  an  explanation  either  verbal 
or  written,  which  it  was  impossible  for  him  to  misunderstand.  Such 
explanation  was  the  master-key  which  they  must  have  provided  for 
bis  private  use,  whereas  nothing  can  be  more  certain  than  that  he 
had  been  left  without  any  such  restrictive  instructions ;  he,  therefore, 
'acts  as  any  other  man  would  do,  upon  the  natural  sense  and  meaning 
of  the  only  instructions  he  had  received.  On  this  part  of  the  case, 
therefore,  the  question  is.  What  is  it  that  these  general  instructions 
purport? 

The  terms  of  the  instructions  are  these — they  are  incapable  of 
being  misunderstood :  "  In  case  the  commander  should  meet  with  any 
ships  of  war  of  other  nations,  one  or  more  of  any  fleet  whatever,  then 
the  commander  is  to  treat  them  with  all  possible  friendship,  and  not 
to  give  any  occasion  of  enmity ;  but  if  you  meet  with  a  foreign  armed 
vessel  which  should  be  desirous  of  having  further  assurance  that  your 
frigate  belongs  to  the  king  of  Sweden,  then  the  commander  is  by  the 
Swedish  flag  and  salute  to  make  known  that  it  is  so ;  or  if  they  would 
make  any  search  amongst  the  merchant  vessels  under  your  convoy, 
which  ought  to  be  endeavored  to  be  prevented  as  much  as  possible, 
then  the  commander  is,  in  case  such  thing  should  be  insisted  upon, 
and  that  remonstrances  could  not  be  amicably  made,  and  that  not- 
withstanding your  amicable  comportment  the  merchant 
ships  should  nevertheless  *  be  violently  attacked,  then  vio-  [•SSQ] 
lence  must  be  opposed  against  violence."  Removing  mere 
civility  of  expression,  what  is  the  real  import  of  these  instructions  ? 
Neither  more  nor  less  than  this,  acccording  to  my  apprehension  — 
"  If  you  meet  with  the  cruisers  of  the  belligerent  states,  and  they  ex- 
press an  intention  of  visiting  and  searching  the  merchant  ships,  you 
are  to  talk  them  out  of  their  purpose  if  you  can  ;  and  if  you  can% 
yon  are  to  fight  them  out  of  it"  That  is  the  plain  English,  and,  I 
presume,  the  plain  Swedish  of  the  matter. 

Were  these  instructions  confined  to  the  frigate,  or  were  they  ac- 
cepted and  acted  upon  by  the  merchant-men?  That  they  were  acted 
upon  is  already  shown  in  the  affidavits  which  I  have  stated ;  that 
they  were  deliberately  accepted,  appears  from  their  own  instructions, 
which  exactly  tally  with  them.     These  instructions  declare  in  express 
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terms,  "  that  all  merchant-ships,  daring  the  time  they  are  under  con- 
voy of  his  Majesty's  ships,  are  earnestly  forbidden  to  suffer  the  boats 
of  any  foreign  nation  to  board  them  for  the  sake  of  visitation  or 
searching;  but  in  case  such  boats  show  an  intention  of  coming 
alongside,  the  merchant-ships  are  to  sheer  from  them."  It  appears 
from  the  attestation  that  the  obedience  of  these  merchantmen  outran 
the  letter  of  their  instructions. 

Whatever  then  was  done  upon  this  occasion  was  not  done  by  the 
unadvised  rashness  of  one  individual,  but  it  was  an  instructed  and 
premeditated  act  —  an  act  common  to  all  the  parties  concerned  in  it; 
and  of  which  every  part  belongs  to  all ;  and  for  which  all  the  parties, 
being  associated  with  one  common  intent,  are  legally  and  equitably 

answerable. 

[  *  360  ]      •  This  being  the  actual  state  of  the  fact,  it  is  proper  fat 

me  to  examine,  2dly,  what  is  their  legal  state,  or,  in  other 

words,  to  what  considerations  they  are  justly  subject  according  to 

the  law  of  nations;  for  which  purpose  I  state  a  few  principles  of  that 

system  of  law  which  I  take  to  be  incontrovertible. 

1st,  That  the  right  of  visiting  and  searching  merchant-ships  upon 
the  high  seas,  whatever  be  the  ships,  whatever  be  the  cargoes,  what- 
ever be  the  destinations,  is  an^incontestible  right  of  the  lawfully  com- 
missioned cruisers  of  a  belligerent  nation.^     I  say,  be  the  ships,  the 

1  [The  Anna  Maria,  2  Wheat  327;  The  Eleanor,  2  Wheat  845,  ace  Hie  right 
does  not  exist  in  time  of  peace.  The  Marianna  flora,  1 1  Wheat.  1 ;  Le  Loais, 
2  Dod.  210 ;  The  Mentor,  1  £dw.  209 ;  The  Antelope,  9  Wheat  66.  The  United 
States  have  made  treaties  on  the  subject  of  visitation  and  search  of  vessels  with  ike  fol- 
lowing countries: 

Brazil,  viii.  Statutes  at  Large 895 

Central  America,    viiL       "  "     832 

Chili,  viii.       «  «      488 

Colombia,  viii.       "  "      814 

Ecuador,  viii.       "  «      544 

France,  viii.       "  "      188 

Great  Britam,         viii.       "  "      122 

Guatemala,  x.       **  "      

Mexico,  viii.       «*  «      420 

Morocco,  viii.       "  "      101 

Netherlands,  viii.       "  "      38,48 

New  Grenada,  ix.       "  "      ,. -891,892 

Peru,  X.       "  «      

Peru  Bolivia,  viii.       "  "      492 

Prussia,  viii.       "  "      92,170 

k         Spain,  viii.       »*  »*      144,148 

Sweden,  viii.       «  «      66,68,74 

Venezuela,  viii.       "  «      476,478 

For  note  of  treaties  respecting  visitation  of  vessels  under  convoy,  see  The  Maria, 
1  C.  Bob.  840. 
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cargoes,  and  the  destiDations  what  they  may,  becausei  till  they  are 
visited  and  searched,  it  does  not  appear  what  the  ships,  or  the  cargoes, 
or  the  destinations  are ;  and  it  is  for  the  purpose  of  ascertaining  these 
points  that  the  necessity  of  this  right  of  visitation  and  search  exists. 
This  right  is  so  clear  in  principle,  that  no  man  can  deny  it  who  admits 
the  legality  of  maritime  capture ;  because  if  you  are  not  at  liberty  to 
ascertain  by  suflScient  inquiry  whether  there  is  property  that  can  le- 
gally be  captured,  it  is  impossible  to  capture.  Even  those  who  con- 
tend for  the  inadmissible  rule,  that  free  ships  make  free  goods,  must 
admit  the  exercise  of  this  right  at  least  for  the  purpose  of  ascer- 
taining whether  the  ships  are  free  ships  or  not.  The  right  is  equally 
dear  in  practice ;  for  practice  is  uniform  and  universal  upon  the  sub- 
ject The  many  European  treaties  which  refer  to  this  right,  refer  to 
it  as  preexisting,  and  merely  regulate  the  exercise  of  it.  All  writers 
upon  the  law  of  nations  unanimously  acknowledge  it,  without  the 
exception  even  of  Hubner  himself,  the  great  champion  of  neutral  pri- 
vileges. In  short,  no  man  in  the  least  degree  conversant 
•  in  subjects  of  this  kind  has  ever,  that  I  know  of,  breathed  [  *  361  ] 
a  doubt  upon  it  The  right  must  unquestionably  be  exer- 
cised with  as  little  of  personal  harshness  and  of  vexation  in  the  mode 
as  possible;  but  soften  it  as  much  as  you  can,  it  is  still  a  right  of 
force,  though  of  lawful  force — something  in  the  nature  of  civil  pro- 
cess, where  force  is  employed,  but  a  lawful  force,  which  cannot  law- 
fully be  resisted.  For  it  is  a  wild  conceit  that  wherever  force  is  used, 
it  may  be  forcibly  resisted ;  a  lawful  force  cannot  lawfully  be  resisted 
The  only  case  where  it  can  be  so  in  matters  of  this  nature,  b  in  the 
state  of  war  and  conflict  between  two  countries  where  one  party  has 
a  perfect  right  to  attack  by  force,  and  the  other  has  an  equally  perfect 
right  to  repel  by  force.  But  in  the  relative  situation  of  two  coun- 
tries at  peace  with  each  other,  no  such  conflicting  rights  can  possibly 
coexist 

2dly.  That  the  authority  of  the  sovereign  of  the  neutral  countiy 
being  interposed  in  any  manner  of  mere  force  cannot  legally  vary  the 
rights  of  a  lawfully  commissioned  belligerent  cruiser.  I  say  legally, 
because  what  may  be  given,  or  be  fit  to  be  given,  in  the  administration 
of  this  species  of  law,  to  considerations  of  comity  or  of  national  policy, 
are  views  of  the  matter  which,  sitting  in  this  court,  I  have  no  right  to 
entertain.  All  that  I  assert  is,  that  legally  it  cannot  be  maintained,  that 
if  a  Swedish  commissioned  cruiser,  during  the  wars  of  his  own  coun- 
try, has  a  right  by  the  law  of  nations  to  visit  and  examine  neutral  ships, 
the  king  of  England,  being  neutral  to  Sweden,  is  authorized  by  * 
that  law  to  obstruct  the  exercise  of  that  right  with  respect  to  the  mer- 
chant-ships of  his  country.  I  add  this,  that  I  cannot  but  think 
VOL.  !•  21 
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[  •  362  ]  •that  if  he  obstructed  it  by  force,  it  would  very  much  re- 
semble (with  all  due  reverence  be  it  spoken)  an  oppositioD 
of  illegal  violence  to  legal  right  Two  sovereigns  may  unquestion- 
ably agree,  if  they  think  fit,  (as  in  some  late  instances'  they  have 
agreed,^)  by  special  covenant,  that  the  presence  of  one  of  their  armed 
ships  along  with  their  merchant-ships  shall  be  mutually  understood 
to  imply  that  nothing  is  to  be  found  in  that  convoy  of  merchant-ships 
inconsistent  with  amity  or  neutrality ;  and  if  they  consent  to  accept 
this  pledge,  no  third  party  has  a  right  to  quarrel  with  it  any  more 
than  with  any  other  pledge  which  they  may  agree  mutually  to  accept. 
But  surely  no  sovereign  can  legally  compel  the  acceptance  of  such  a 
security  by  mere  force.  The  only  security  known  to  the  law  of  na- 
tions upon  this  subject,  independent  of  all  special  covenant,  is  the 
right  of  personal  visitation  and  search,  to  be  exercised  by  those  who 
have  the  interest  in  making  it.  I  am  not  ignorant,  that  amongst  the 
loose  doctrines  which  modern  fancy,  under  the  various  denominations 
of  philosophy  and  philanthrophy,  and  I  know  not  what,  have  thrown 
upon  the  world,  it  has  been  within  these  few  years  advanced,  or  ra- 
ther insinuated,  that  it  might  possibly  be  well  if  such  a  security  were 
accepted.  Upon  such  unauthorized  speculations  it  is  not  necessary  for 
me  to  descant.  The  law  and  practice  of  nations  (I  include  par- 
tially the  practice  of  Sweden  when  it  happens  to  be 
[  •  363  ]  *  beUigerent)  give  them  no  sort  of  countenance ;  and  until 
that  law  and  practice  are  new-modelled  in  such  a  way 
as  may  surrender  the  known  and  ancient  rights  of  some  nations 
to  the  present  convenience  of  other  nations,  (which  nations  may  per- 
haps remember  to  forget  them,  when  they  happen  to  be  themselves 
belligerent,)  no  reverence  is  due  to  them ;  they  are  the  elements  of  that 
system  which,  if  it  is  consistent,  has  for  its  real  purpose  an  entire 
abolition  of  capture  in  war  —  that  is,  in  other  words,  to  change  the 
nature  of  hostility,  as  it  has  ever  existed  amongst  mankind,  and  to  in- 
troduce a  state  of  things  not  yet  seen  in  the  world,  that  of  a  military 
war  and  a  commercial  peace.  If  it  were  fit  that  such  a  state  should 
be  introduced,  it  is  at  least  necessary  that  it  should  be  introduced  in 
an  avowed  and  intelligible  manner,  and  not  in  a  way  which,  professing 
gravely  to  adhere  to  that  system  which  has  for  centuries  prevailed 
among  civilized  states,  and  urging  at  tt^e  same  time  a  pretensicm 
utterly  inconsistent  with  all  its  known  principles,  delivers  over  the 
whole  matter  at  once  to  eternal  controversy  and  conflict,  at  the  ex- 


• 


^It  18  made  an  article  of  treaty  between  America  and  HoUand,  an.  1782 ;  Art.  10, 
Mart.  Tr.  yol.  ii.  p.  255.  [See  note,  ante,  1  C.  Rob.  p.  S40 ;  The  Noeaa  Senium  Da 
Ajnda,  6  C.  Rob.  52.] 
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pense  of  the  constant  hazard  of  the  harmony  of  states,  and  of  the 
lives  and  safeties  of  innocent  individuals. 

3dly.  That  the  penalty  for  the  violent  contravention  of  this  right 
is  the  confiscation  of  the  property  so  withheld  from  visitation  and 
search.^  For  the  proof  of  this  I  need  only  refer  to  Vattel,  one  of  the 
most  correct  and  certainly  not  the  least  indnlgent  of  modern  profes- 
sors of  public  law.  In  Book  III.  c.  vii.  §  114,  he  expresses  himself 
thus :  '<  On  ne  peut  empecher  le  transport  des  efTets  de  contrebande, 
si  Pon  ne  visite  pas  les  vaisseaux  neutres  que  I'oq  rencontre 
en  •  mer.  On  est  done  en  droit  de  les  visiter,  Quelques  [  *  364  J 
nations  puissantes  ont  refuse  en  differents  temps  de  se  sou- 
mettre  a  cette  visite,  aujourd'hui  un  vaisseau  neutre,  qui  refuseroit  de 
sonfTrir  la  visite,  se  feroit  condamner  par  cela  seul,  comme  etant  de 
bonne  prise."  Vattel  is  here  to  be  considered  not  as  a  lawyer  merely 
delivering  an  opinion,  but  as  a  witness  asserting  the  fact — the  fact 
that  such  is  the  existing  practice  of  modern  Europe.  And  to  be  sure 
the  only  marvel  in  the  case  is,  that  he  should  mention  it  as  a  law 
merely  modern,  when  it  i^  remembered  that  it  is  a  principle,  not  only 
of  the  civil  law,  (on  which  great  part  of  the  law  of  nations  is  found- 
ed,) but  of  the  private  jurisprudence  of  most  countries  in  Europe, 
that  a  contumacious  refusal  to  submit  to  fair  inquiry  infers  all  the 
penalties  of  convicted  guitt.  Conformably  to  this  principle  we  find 
in  the  celebrated  French  ordinance  of  1681,  now  in  force.  Article  12, 
"  That  every  vessel  shall  be  good  prize  in  case  of  resistance  and  com- 
bat" And  Valin,  in  his  smaller  Commentary,  p.  81,  says  expressly, 
that  although  the  expression  is  in  the  conjunctive,  yet  that  the  resist- 
ance alone  is  sufficient^  He  refers  to  the  Spanish  ordinance,  1718, 
evidently  copied  from  it,  in  which  it  is  expressed  in  the  disjunctive,  <<  in 
case  of  resistance  or  combat"  And  recent  instances  are  at  hand  and 
within  view,  in  which  it  appears  that  Spain  continues  to  act  upon  this 
principle.  The  first  time  in  which  it  occurs  to  my  notice 
•  on  the  inquiries  I  have  been  able  to  make  in  the  Institutes  [  *  365  ] 
of  our  own  country  respecting  matters  of  this  nature,  except- 
ing what  occurs  in  the  Black  Book  of  the  Admiralty,^  is  in  the  Order 

1  [The  Topaz,  2  Acton,  20;  The  Dbpatch,  S  C.  Rob.  278,  and  note.  To  work  con- 
fiscation in  such  case  the  neutral  must  have  reasonable  cause  to  believe  that  war  exists. 
The  St  Juan  Baptista,  5  C.  Bob.  33.] 

2  In  some  of  the  treaties  of  France  this  article  is  expressly  inserted  in  the  disjunc- 
tive. Treaty  between  France  and  the  dutchy  of  Mecklenburg,  Art.  18,  an.  1779. 
Mart  Tr.  vol.  ii.  p.  40,  also  between  France  and  Hamburg,  an.  1769. 

3  '*  B.  7.  Item  se  aucune  nef  ou  vessel  de  la  ditte  flotte  a  congie  et  pouvoir  de  Pad-  ' 
miral  de  passer  hors  de  la  flotte  entour  aucun  message  ou  autre  besongne,  s'ilz  encon- 
trentou  trouventaucuns  vesseaulx  estranges  surla  mer  ou  en  ports  des  ennemys,  adon- 
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[  •  366]  of  Council,  1664,  •Article  12,^  which  directs,  «  That  when 

any  ship,  met  withal  by  the  royal  navy  or  other  ship  com- 

[  *  367  ]  *  missionated,  shall  fight  or  make  resistance,  the  said  ship 


qaes  cealx  de  nostre  flotte  doivent  demander  des  maistres  et  gouTemeturs  de  telz  yes- 
aeaulz  estrangers  dont  ilz  sont  et  eulx  bien  examiner  de  leur  charge  ensemblement 
ayecques  leurs  muniments  et  endentures,  et  s'il  est  trou?e  aucune  chose  de  snspicion  en 
telz  yesseaulx  que  les  biens  sont  anx  ennemys,  qui  sont  trouyez  dedens  les  dits  res- 
seaulx  ayec  leurs  mabtres  et  gouvemeurs  ensemblement  ayecques  les  bieni  dedens 
icelle  estants  sauyement  seront  amenees  devant  radmiral,  et  illecques  8*il  est  troaye 
quilz  sont  loyaulx  marcbants  et  amys  sans  snspicion  de  colerer,  les  biens  seront  a  enlx 
i^delivrees  sans  eulx  rien  dommager,  autrement  seront  pris  ayec  leurs  biens  et  raen- 
sonnez  comme  la  loy  de  mer  yeult  et  demande. 

**  B.  S.  Se  aucunes  de  noz  nefs  ou  vesseaulx  encontrent  sur  la  mer  on  en  ports  ao- 
cnns  autres  yesseaulx,  qui  facent  rebelletees  ou  defense  encontre  ceulx  de  noz  ne6  oa 
yesseaulx,  adoncques  bien  lise  a  noz  gents,  les  autres  comme  ennemys  assaillir  et  par 
forte  mayn  les  prendre  et  amener  entierement,  comme  ilz  les  ont  gaignez,  derant  Tad- 
miral  sans  eulx  piller  ou  endommager,  illecques  de  prendre  ce  que  loy  et  coustume  de 
mer  yeult  et  demande,  ^c." 

^  During  the  strug^e  for  naval  superiority,  which  took  place  between  the  maritime 
states  of  Europe,  about  the  middle  of  the  seventeenth  century,  the  pretension  of  re- 
sisting search  by  the  protection  of  convoy,  was  put  forward  with  much  caution,  and 
apparently  for  the  first  time,  by  Christina,  queen  of  Sweden,  August  16th,  1658.  Art. 
4th.  **  They  shall  in  all  possible  ways  decline  that  they,  or  any  of  those  that  belong  to 
them  be  searched.  For  seeing  they  are  only  sent  to  prevent  all  inconvenience  and 
clandestine  dealings,  it  is  expected  that  they  may  be  believed,  and  suffered  to  pass  and 
proceed  on  their  course  unmolested,  with  sUl  such  things  as  are  under  their  care."  It 
was  restrained  to  neutral  ports.  Art.  6th.  "And  more  especially,  for  certain  reasons, 
it  is  our  command,  that  our  men  of  war  do  chiefly,  and  in  the  beginning,  steer  their 
course  to  such  ports  as  are  neutral  in  the  English  and  Dutch  war,  tiU  we  give  any 
fiirther  directions  on  that  account  However,  without  any  hindrance  to  our  own  sub- 
jects, that  intend  to  carry  on  their  own  free  trade  to  England  and  Holland  without 
convoy."    Thurioe's  St  Papers,  vol.  i.  p.  424. 

In  1655,  it  was  taken  up  by  Holland.  *<  They  have  a  design  to  hinder  the  Protector 
all  visitation  and  search ;  and  this  by  very  strong  and  suflicient  convoy ;  and  by  this 
means  they  will  draw  all  trade  to  themselves  and  their  ships."    Ibid.  vol.  iv.  p.  208. 

In  May,  1656,  there  happened  an  actual  rencounter  on  this  subject  between  a  fleet 
of  merchantmen  from  Cadiz,  (Spain  being  then  at  war  with  England,)  under  the  con- 
voy of  De  Ruyter,  with  seven  men  of  war,  and  the  commodore  of  some  English  fri- 
gates. << Antwerp.  We  have  certain  news  of  the  arrival  of  De  Ruyter  in  Zealand 
fit>m  Cadiz,  from  whence  he  brought  stores  of  plate,  mostly  belonging  to  merchants 
of  this  city ;  he  was  met  withal  at  sea  by  some  Engh'sh  frigates,  but  finding  themselves 
too  weak  they  let  him  go."  lb.  vol.  iv.  p.  740.  See  also  the  particular  account  of 
what  passed,  given  by  a  Dutch  officer  to  the  States  General.  "  That  upon  De  Ruyter 
declaring  that  there  was  not  any  thing  on  board  belonging  to  the  king  of  Spain,  they 
parted."  lb.  vol.  iv.  p.  780.  It  appears,  however,  that  the  arrival  occarioned  great 
triumph  in  Holland  and  Flanders,  and  that  the  fleet  was  deeply  laden  witli  sDver  lor 
tiie  king  of  Spain,  and  the  service  of  his  armies  in  Flanders.  *<  De  Ruyter  brought 
ia  his  own  ship,  and  others  in  his  fleet,  the  sum  of  20,000,000  (perhaps  rials)  <^  gM 
^Ild  silver,  the  greatest  part  for  the  king  of  Spam's  use  and  the  merchants  of  Brabant 
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and  goods  shall  be  adjudged  lawful  prize."     A  *  similar  arti-  [  *  368  J 
cle  occurs  in  the  proclamation  of  1672.  I  am  aware,  that  in 

and  Flaoden."    Ibid.  toI.  iv.  p.  748,  732.    The  12th  ardde  of  the  Eng.  Ord.  of  1664 
might  perhaps  be  pointed  against  these  pretensions. 

In  another  letter  in  the  same  collection,  2l8t  September,  1657,  from  Nieuport,  the 
Dutch  ambassador  in  England,  we  find  the  subject  of  convoy  was  strongly  pressed 
at  that  time,  and  resisted  on  the  part  of  this  country,  ^  respecting  secret  articles,"  con* 
ceming  the  vjmtation  of  ships  which  are  convoyed  under  the  flag  of  the  state.  I  ac- 
quainted their  Lordships,  that  of  old  all  kings  and  states  had  made  a  difference  be- 
tween particular  ships  sailing  upon  their  risks  and  adventures,  and  between  ships  of 
the  state  and  those  which  pass  the  sea  under  their  flag  and  protection.  That  their 
High  and  Mighty  Lords  were  of  an  opinion  that  it  does  strengthen  the  security  of  this 
state,  that  the  ships  of  the  state  and  officers  should  be  responsible,  as  it  were,  for  the 
ships  sailing  under  their  convoy ;  and  that  which  I  had  proposed  in  my  last  memoran- 
dum concerning  the  same  on  behalf  of  their  High  and  Mighty  Lords  was  no  new  thingi 
hut  that  plan  had  been  most  commonly  proposed  on  all  the  treaties  since  the  year 
1651,  in  that  manner  that  without  regulating  the  same  according  to  the  said  articles, 
the  troubles  at  sea,  whereof  I  had  so  oflen  complained,  could  not  be  removed  and  pre- 
vented, and  I  alleged  several  examples.  Upon  which  now  one,  then  the  other,  of  the 
said  three  Lords  ^  replied,  and  did  very  much  insist,  that  it  could  not  consist  with  their 
security ;  that  they  could  not  nor  ought  to  trust  so  much  to  particular  captains  at  sea ; 
that  it  would  be  an  introduction  and  encouragement  to  disafiected  persons  to  assist  the 
enemy,  and  urged  especially  that  in  no  former  treaties  any  such  articles  were  found, 
and  that  their  High  and  Mighty  Lords  had  no  reason  to  desire  now  any  such  novelty. 
I  sud  that  the  practice  on  this  side  in  regard  of  searching  and  visiting  ships  without 
difference  was  a  new  thing,  and  that  the  inhabitants  of  the  United  Netheiiands,  feel- 
ing the  trouble  and  inconveniency  of  it,  had  reason  to  innst  that  it  may  be  rectified  by 
a  good  regulation.'*  Vol.  vi.  p.  511.    See  also  for  the  former  conference,  vol.  v.  p.  663. 

It  appears  that  so  many  objections  had  arisen  on  the  treaty  proposed  on  the  part  of 
Holland,  that  it  was  found  necessary  to  form  an  entirely  new  project  YoL  vi.  p.  523, 
558. 

In  a  subsequent  letter  finom  the  Hague,  80th  November,  1657,  it  appears  that  the 
treaty  broke  off  on  thb  diflerence.  "  Le  Sieur  Nieuport  n'est  pas  encore  ici  arriv6, 
mais  il  escrit  aussi  d'avoir  prins  son  cong^  H  est  fort  croyable  qu'il  ne  sera  gu^re  con- 
tent d'avoir  fiull^  k  achever  le  traite^  de  la  marine ;  n^anmoins,  je  m'imagine  que  h 
HoUande  k  present  ne  sercnt  pas  fort  marry  de  ne  Tavoir  pas  achev^,  pour  ne  se  pas 
oster  la  liberty  de  visiter  des  memes  en  cette  guerre  contre  Portugal."  Thurloe's  St 
Fi^.  voL  vi.  p.  622. 

On  the  subject  oi  search  generally,  without  any  expressed  reference  to  convoy, 
there  is  this  letter  from  Cromwell  to  General  Montagu.  "  The  secretary  hath  commu- 
nicated to  us  your  letter  of  the  28th,  by  which  you  acquaint  him  with  the  directions 
you  have  given  for  the  searching  of  a  flushing  and  other  Dutch  ships,  which  (as  you 
are  informed,)  have  bullion  and  other  goods  aboard  them  belonging  to  the  Spaniard, 
the  declared  enemy  of  this  state.  There  is  no  question  to  be  made  but  what  you  have 
directed  therein  is  agreeable  both  to  the  laws  of  nations  and  the  particular  treaties 
which  are  between  this  commonwealth  and  the  United  Provinces,  and,  therefore,  we 
desire  you  to  continue  the  said  direction,  and  to  require  the  catptains  to  be  careful  in. 
doing  their  duty  therein.    Hampton  Court,  30th  August,  1657.** 

^  Thorloe,  Wolsely,  Jones. 
21  •  , 
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those  orders  and  proclamations  are  to  be  found  some  articles  not  very 
consistent  with  the  law  of  nations  as  understood  now,  or  indeed  at 

that  time,  for  they  are  expressly  censured  by  Lord  Clarendon.*   < 
[  •  369  ]  But  the  article  I  refer  to  is  not  of  those  he  *  reprehends,  and 

it  is  observable  that  Sir  Robert  Wiseman,  then  the  King's 
Advocate  General,  who  reported  upon  the  articles  in  1673,  and  ex- 
presses a  disapprobation  of  some  of  them  as  harsh  and  novel,  does 
not  mark  this  article  with  any  observation  of  censure.  I  am,  there- 
fore, warranted  in  saying,  that  it  was  the  rule,  and  the  undisputed 
rule,  of  the  British  Admiralty.  I  will  not  say  that  that  rule  may  not 
have  been  broken  in  upon  in  some  instances  by  considerations  of 
comity  or  of  policy,  by  which  it  may  be  fit  that  the  administration  of 
this  species  of  law  should  be  tempered  in  the  hands  of  those  tribu- 
nals which  have  a  right  to  entertain  and  apply  them ;  for  no  man 
can  deny  that  a  state  may  recede  from  its  extreme  rights,  and  that  its 
supreme  councils  are  authorised  to  determine  in  what  cases  it  may 
be  fit  to  do  so,  the  particular  captor  having  in  no  case  any  other  right 
and  title  than  what  the  state  itself  would  possess  under  the  same 
facts  of  capture.  •  But  I  stand  with  confidence  upon  all  fair  principles 
of  reason,  —  upon  the  distinct  authority  of  Vattel,  —  upon  the  Insti- 
tutes of  other  great  maritime  countries,  as  well  as  those  of  our  own 
country,  —  when  I  venture  to  lay  it  down,  that  by  the  law  of  nations, 
as  now  understood,  a  deliberate  and  continued  resistance  to  search, 
on  the  part  of  a  neutral  vessel  to  a  lawful  cruiser,  is  followed  by  the 
legal  consequence  of  confiscation. 

3.  The  third  proposed  inquiry  was,  whether  any  special  circum- 
stances preceded,  accompanied,  or  followed  the  transaction,  which 
ought  in  any  manner  or  degree  to  affect  the  application  of  the  gene- 

lal  principles  ? 
[  •  370  ]      The  first  ground  of  exemption  stated  on  the  part  *  of  the 

claimants  is  the  treaty  with  Sweden,  1661,  article  12,  and  it 
was  insisted  by  Dr.  Lawrence,  that  although  the  belligerent  country 
is  authorized  by  the  treaty  to  exercise  rights  of  enquiry  in  the  first  in- 
stance, yet  that  these  rights  were  not  exercised  in  the  manner  therein 
prescribed.  It  is  an  obvious  answer  to  that  observation,  that  this 
treaty  never  had  in  its  contemplation  the  extraordinary  case  of  aa 
armed  vessel  sent  in  company  with  merchantmen  for  the  very  pur- 
pose of  beating  off  all  inquiry  and  search.  On  the  contrary,  it  sup- 
poses an  inquiry  for  certain  papers,  and  if  they  are  not  exhibited,  or 
^^  there  is  any  other  just  and  strong  cause  of  suspicion,"  then  the  ship 


*  Lord  Clarendon*!  Life,  p.  242. 
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is  to  undergo  search."^     The  treaty,  therefore,  recognizes  the 
rights  •  of  inquiry  and  search,  and  the  violation  of  those  [  *  371  ] 
rights  is  not  less  a  violation  of  the  treaty  than  it  is  of  the 
general  law  of  nations.    It  is  said  that  the  demand  oaght  first  to 
have  been  made  npop  the  frigate.    I  know  of  no  other  rule  but  that  of 
mere  courtesy  which  requires  this ;  for  this  extraordinary  case  of  an 
armed  ship  travelling  along  with  merchant-ships  is  not  a  casus  fasderis 
that  is  at  all  so  provided  for  in  the  treaty ;  however,  if  it  is  a  rule, 
it  was  complied  with  in   the  present  instance,  and  the  answer  re- 
turned was,  that,  "  they  were  Swedish  ships  bound  to  various  ports 
in  the  Mediterranean,  laden  with  iron,  hemp,  pitch  and  tar."     The 
question  then  comes,  what  rights  accrued  upon  the  receipt  of  this 
answer?     I  say,  first,  that  a  right  accrued  of  sending  on 
•  board  each  particular  ship  for  their  several  papers ;  for  each  [*  371a] 
particular  ship,  without  doubt,  had  its  own  papers ;  the  fri- 
gate could  not  have  them ;  and  the  captors  had  a  right  to  send  on  board 
them  to  demand  those  papers,  as  well  under  the  treaty  as  under 
the  general  law.     A  second  right  that  accrued  upon  the  receiving  of 
this  answer  was,  a  right,  of  detaining  such  vessels  as  were 
carrying  cargoes  so  composed,  *  either  wholly  or  in  part,  to  [  •  372  ] 
any    ports  of   the  enemies  of  this  country ;   for  that  tar, 
pitch,  and  hemp,  going  to  the  enemy's  use,  are  liable  to  be  seized  as 
contraband  in  their  own  nature,*  cannot,  I  conceive,  be  doubted  under 
the  modern  law  of  nations ;  ^  though  formerly,  when  the  hostilities  of 

1  It  is  said  by  Secretary  Thurloe,  in  his  conference  with  the  Dutch  ambassador,  De- 
cember, 1656,  "  that  the  point  of  passes  was  very  considerable  to  the  state,  and  that 
the  same  was  never  agreed  to  in  any  treaty  with  any  nation,  but  lately  to  Sweden." 
Th.  St.  P.  vol.  5,  p.  668. 

A  reference  to  the  certificate  of  foreign  magistrates,  with  a  primary  but  inconclusive 
credit  ascribed  to  them,  appears  to  have  been  established  in  Denmark,  by  Frederick 
n.,  in  1583,  as  a  custom  house  regulation  respecting  the  customs  and  sund  duties  pay- 
able by  foreign  merchants,  —  speaking  of  abuses,  "  we,  not  minding  any  longer  to  suffer 
the  same,  do  therefore  will  that  henceforth  every  man  which  uses  his  trade  of  merchan- 
dise and  navigation  through  our  custom  towns  and  streams  do  cause  a  certain  and  just 
brief  of  all  the  laden  merchandises  and  goods  to  be  comprehended  in  the  certificates 
which  he  is  to  take  under  the  seal  of  his  magbtrate,  and  deliver  the  same  to  our  cus- 
tomers, with  this  warning,  that  iif  any  man  arrive  there  without  such  true  and  just  cer- 
tificate, and  any  hindrance  and  inconvenience  do  happen  unto  him  in  that  respect,  the 
ship  being  searched,  that  then  he  impute  the  same  unto  himself,  and  not  unto  us  or 
ours ;  and  if  upon  cause  of  suspicion  the  ships  should  be  searched,  notwithstanding  that 
a  particular  certificate  had  been  delivered ;  and  that  in  them  more  merchants'  goods 
should  be  found  than  were  comprehended  in  the  certificates  which  were  brought  in, 
then  not  only  those  goods,  but  the  whole  ship  and  goods,  as  being  forfeited,  shall  be 
confiscated  and  seized  upon."    Promulged,  1583.  Rym.  Feed.  vol.  xvi.  p.  487,  852. 

»  [See  The  Sarah  Christina,  1  C.  Rob.  837,  241 ;  The  Richmond,  5  C.  Rob.  825 ;  The 
Christina  Maria,  4  C.  Rob.  166 ;  The  Jonge  Tobias,  1  C.  Rob.  329 ;  The  Twee  Juf- 
frowen,  4  C.  Rob.  242 ;  The  Neptunus,  6  C.  Rob.  408 ;  The  Charlotte,  1  Acton,  201.] 
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Europe  were  less  naval  than  they  have  since  become,  they  were  of  a 
disputable  nature,  and  perhaps  continued  so  at  the  time  of  making  that 
treaty,  or  at  least  at  the  time  of  making  that  treaty  which  is  the  basis 
of  it,^  I  mean  the  treaty  in  which  Whitlock  was  employed  in  the  year 
1656 ;  for  I  conceive  that  Valin  expresses  the  truth  of  this  matter, 
when  he  says,  p.  68,  "  De  droit  ces  choses^^  (speaking  of  naval  stores,) 
^  sonte  de  contrabands  aujourdhui  et  depuis  le  commencement  de  ce 
siecle,  ce  qui  n'^toit  pas  autrefois  neanmoins ; ''  and  Vattel,  the  best 
recent  writer  upon  these  matters,  explicitly  admits,  amongst  positive 
contraband,  <'  les  bois  et  tout  ce  qui  sert  k  la  construction  et  a  I'arma- 
ment  de  vaisseaux  de  guerre."  Upon  this  principle  was  founded  the 
modern  explanatory  article  of  the  Danish  treaty,  entered  into  in  1780, 
on  the  part  of  Oreat  Britain,  by  a  noble  lord,'  then  secretary  of  state, 
whose  attention  had  been  peculiarly  turned  to  subjects  of  this  nature. 
I  am  therefore  of  opinion,  that,  although  it  might  be  shown  that  the 
nature  of  these  commodities  had  been  subject  to  some  controversy  in 
the  time  of  Whitlock,  when  the  fundamental  treaty  was  constructed, 
and  that  therefore  a  discreet  silence  was  observed  respecting  them  in 
the  composition  of  that  treaty  and  of  the  latter  treaty  derived 
[  *  373  ]  *  from  it,  yet  that  the  exposition  which  the  later  judgment  and 
practice  of  Europe  has  given  upon  this  subject,  would,  in  some 
degree,  affect  and  apply  what  the  treaties  had  been  content  to  leave 
on  that  indefinite  and  disputable  footing  on  which  the  notions  then 
more  generally  prevailing  in  Europe  had  placed  it.  Certain  it  is,  that 
in  the  year  1750,  the  lords  of  appeal  in  this  country  declared  pitch  and 
tar,  the  produce  of  Sweden,  and  on  board  a  Swedish  ship  bound  to  a 
French  port,  to  be  contraband,  and  subject  to  confiscation,  in  the 
memorable  case  of  the  Med  Good's  Hjelpe.^  In  the  more  modem 
miderstanding  of  this  matter,  goods  of  this  nature  being  the  produce 
of  Sweden,  and  the  actual  property  of  Swedes,  and  conveyed  by 
their  own  navigation,  have  been  deemed,  in  British  Ck)urts  of  Admi- 
ralty, upon  a  principle  of  indulgence  to  the  native  products  and  ordinary 
commerce  of  that  country,  subject  only  to  the  milder  rights  of  preoo- 
cupancy  and  preemption ;  ^  or  to  the  rights  of  preventing  the  goods 
from  being  carried  to  the  enemy,  and  of  applying  them  to  your  own 
use,  making  a  just  pecuniary  compensation  for  them.  But  to  these 
rights,  b6ing  bound  to  an  enemy's  port,  they  are  clearly  subject,  and 
may  be  detained  without  any  violation  of  national  or  individual  jus- 

^  [For  note  of  the  treaties  of  the  United  States  respecting  contraband,  8ee  The 
Twende  Brodre,  4  C.  Bob.  83.] 
s  The  late  Eari  of  Mansfield. 
SLoidfl,1750. 
4  [The  Haabet,  8  C.  Bob.  174.] 
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tioe.  Thirdly ;  another  right  accmed,  that  of  bringing  in  for  a  more 
deliberate  inquiry  than  could  possibly  be  conducted  at  sea,  upon  such 
a  number  of  vessels,  even  those  which  professed  to  carry  cargoes  with  a 
neutral  destination.  Was  there  or  was  there  not  the  just  and  grave 
suspicion,  which  the  treaty  refers  to,  excited  by  the  circum- 
stances of  such  number  of  vessels  with  such  *  cargoes  in-  [  *  374  ] 
tended  to  sail  all  along  the  extended  coasts  of  the  several 
public  enemies  of  this  kingdom,  under  the  protection  of  an  armed 
frigate  associated  with  them  for  the  very  purpose  of  beating  off  by 
farce  all  particular  inquiry?  But  supposing  even  that  there  was 
not,  is  this  the  manner  in  which  the  observance  of  the  treaty  or  of  the 
law  of  nations  is  to  be  enforced?  Certainly  not  by  the  treaty  itself; 
for  the  remedy  for  infiraction  is  provided  in  compensations  to  be  levied, 
and  punishments  to  be  inflicted  upon  delinquents  by  their  own  re- 
spective sovereigns.  Article  12.  How  stands  it  by  the  general  law  ? 
I  don't  say  that  cases  may  not  occur  in  which  a  ship  may  be  author- 
ized  by  the  natural  rights  of  self-preservation  to  defend  itself  against 
extreme  violence  threatened  by  a  cruiser  grossly  abusing  his  commis- 
sion ;  but  where  the  utmost  injury  threatened  is  the  being  carried  in 
for  inquiry  into  the  nearest  port,  subject  to  a  fuU  responsibility  in  costs 
and  damages  if  this  is  done  vexatiously  and  without  just  cause,  a  mer- 
chant vessel  has  not  a  right  to  say  for  itself,  (and  an  armed  vessel  has 
not  a  right  to  say  for  it,)  <^  I  will  submit  to  no  such  inquiry,  but  I  will 
take  the  law  into  my  own  hands  by  force."  What  is  to  be  the  issue, 
if  each  neutral  vessel  has  a  right  to  judge  for  itself  in  the  first  instance 
whether  it  is  rightly  detained,  and  to  act  upon  that  judgment  to  the 
extent  of  using  force  ?  Surely  nothing  but  battle  and  bloodshed,  as 
often  as  there  is  any  thing  like  an  equality  of  force  or  an  equality  of 
spirit  For  how  often  will  the  case  occur  in  which  a  neula^  vessel 
will  judge  itself  to  be  rightly  detained  ?  How  far  the  peace  of  the 
world  will  be  benefited  by  taking  the  matter  from  off  its  pre- 
sent footing  and  *  putting  it  upon  this,  is  for  the  advocates  [  *  375  ] 
of  such  as  measure  to  explain.  I  take  the  rule  of  law  to  be, 
that  the  vessel  shall  submit  to  the  inquiry  proposed,  looking  with  con- 
fidence to  those  tribunals  whose  noblest  office  (and  I  hope  not  the 
least  acceptable  to  them)  is  to  relieve,  by  compensation,  inconveniences 
of  this  kind,  where  they  have  happened  through  accident  or  error ; 
and  to  redress  by  compensation  and  punishment,  injuries  that  have 
been  committed  by  design. 

The  second  special  ground  taken  on  the  part  of  the  claimants  was, 
that  the  intention  was  never  carried  into  act  And  I  agree  with  Dr. 
Laurence,  that  if  the  intention  was  voluntarily  and  clearly  abandoned, 
an  intention  so  abandoned,  or  even  a  slight  hesitation  about  it,  would 


376  CASES   DETERMINED    IN   THE 

The  Maria.    1  0.  Rob. 

not  constitute  a  violation  of  right.  But  how  stands  the  fact  in  the  pre- 
sent case  ?  The  intention  gives  way,  so  far  as  it  does  give  way,  only 
to  a  superior  force.  It  is  for  those  who  give  such  instructions  to  re- 
collect, that  the  averment  of  an  abandonment  of  intention  cannot  pos- 
sibly be  set  up,  because  the  instructions  are  delivered  to  persons  who 
are  bound  to  obey  them,  and  who  have  no  authority  to  vary.  The 
intention  is  necessarily  unchangeable ;  and  being  so,  I  do  not  see  the 
person  who  could  fairly  contradict  me,  if  I  was  to  assert  that  the  de- 
livery and  acceptance  of  such  instructions,  and  the  sailing  under  them, 
were  sufficient  to  complete  the  act  of  hostility.  However  that  might 
be,  the  present  fact  is,  that  the  commander  sails  with  instructions  to 
prevent  inquiry  and  search  by  force,  which  instructions  he  is  bound 
to  obey,  and  which  he  is  prevented  from  acting  upon  to  their 
[  •  376  ]  utmost  extent  *  only  by  an  irresistible  force.  Under  such 
circumstances  how  does  the  presumption  of  abandonment 
arise  ?  If  it  does,  mark  the  consequences.  If  he  meets  with  a  superior 
force,  he  abandons  his  hostile  purpose.  If  he  meets  with  an  inferior 
force,  he  carries  it  into  complete  effect  How  much  is  this  short  of 
the  ordinary  state  of  actual  hostility  ?  What  is  hostility  ?  It  is  vio- 
lence where  you  can  use  violence  with  success ;  and  where  you  can- 
ijot,  it  is  submission  and  striking  your  colors.  Nothing  can  be  more 
clear,  upon  the  perusal  of  these  attestations,  than  that  this  gentleman 
abandoned  his  purpose  merely  as  a  subdued  person  in  an  unequal 
contest.  The  resistance  is  carried  on  as  far  as  it  can  be;  and  when 
it  can  maintain  itself  no  longer^  fuffU  indignata. 

3.  It  is  said  that  the  papers  were  not  immediately  taken  possession 
of  nor  proceedings  instituted  till  long  after  the  arrival  in  port  These 
are  unquestionably  irregularities ;  but  I  agree  with  the  king's  advocate 
in  maintaining,  that  they  are  not  such  irregularities  as  will  destroy 
the  captor's  right  of  proceeding,  for  the  claimant  had  his  remedy  in 
the  way  of  a  monition.  How  these  delays  were  occasioned,  whether  in 
consequence  of  pending  negotiations,  (as  has  been  repeatedly  asserted 
in  the  course  of  the  argument,)  I  am  not  judicially  informed.  If  such 
negotiations  ever  existed,  I  may  have  reason  personally  to  lament 
that  they  have  proved  ineffectual.  But  the  legal  consequence  of  that 
inefficiency  undoubtedly  is,  that  the  question  of  law  remains  the 
same  as  if  no  such  negotiation  had  ever  been  thought  of. 

4.  It  is  lastly  said,  that  they  have  proceeded  only  against 
[•377  ]  the  merchant-vessels,  and  not  against  the  •frigate,  the  prin- 
cipal wrongdoer.  On  what  grounds  this  was  done  —  whether 
on  that  sort  of  comity  and  respect  which  is  not  unusually  shown  to 
the  immediate  property  of  great  and  august  sovereigns,  or  how  other- 
wise —  I  am,  again,  not  judicially  informed ;  but  it  can  be  no  legal  bar 
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to  the  right  of  a  plaintiff  to  proceed,  ti^at  he  has  for  some  reason  or 
other  declined  to  proceed  against  another  party  against  whom  he  had 
an  equal  or  possibly  a  superior  title.  And  as  to  the  particular  case 
of  one  vessel  which  had  obtained  her  release  and  a  redelivery  of  her 
papers,  the  act  of  the  captors  may  perhaps  furnish  a  reasonable  ground 
of  distinction  with  respect  to  her  own  special  case  ;  but  its  effect,  be 
it  what  it  may,  is  confined  to  herself,  and  can  be  extended  no  farther. 
I  am  of  opinion,  therefore,  that  special  circumstances  do  not  exist 
which  can  take  the  case  out  of  the  rule  which  is  generally  applicable 
to  such  a  state  of  facts ;  and  I  have  already  stated  that  rule  to  be  the 
confiscation  of  all  the  property  forcibly  withheld  from  inquiry  and 
search.  It  may  be  fitting,  (for  any  thing  that  I  know)  that  other  con- 
siderations should  be  interposed  to  soften  the  severity  of  the  rule,  if 
the  rule  can  be  justly  taxed  with  severity ;  but  I  have  neither  the 
knowledge  of  any  such  considerations,  nor  authority  to  apply  them. 
If  any  negotiations  have  pledged  (as  has  been  intimated)  the  honor 
and  good  faith  of  the  country,  I  can  only  say  that  it  has  been  much 
the  habit  of  this  country  to  redeem  pledges  of  so  sacred  a  nature. 
But  my  business  is  merely  to  decide  whether,  in  a  court  of  the  law  of 
nations,  a  pretension  can  be  legally  maintained  which  has  for  its  pur- 
pose neither  more  nor  less  than  to  extinguish  the  right 
*of  maritime  capture  in  war;  and  to  do  this,  how?  by  the  [  *  378  ] 
direct  use  of  hostile  force  on  the  part  of  a  neutral  state.  It 
is  high  time  that  the  legal  merit  of  such  a  pretension  should  be  disposed 
of  one  way  or  other  —  it  has  been  for  some  few  years  past  preparing 
in  Europe  —  it  is  extremely  fit  that  it  should  be  brought 'to  the  test 
of  a  judicial  decision ;  for  a  worse  state  of  things  cannot  exist,  than 
that  of  aq  undetermined  conflict  between  the  ancient  law  of  nations, 
as  understood  and  practised  for  centuries  by  civilized  nations,  and  a 
modern  project  of  innovation  utterly  inconsistent  with  it;  and,  in  my 
apprehension,  not  more  inconsistent  with  it  than  with  the  amity  of 
neighboring  states,  and  the  personal  safety  of  their  respective  sub- 
jects. 

The  only  remaining  question  which  I  have  to  consider  is,  the  mat- 
ter of  expenses ;  and  this  I  think  myself  bound  to  dispose  of  with  as 
much  tenderness  as  I  can  use  in  favor  of  individuals,  It  is  to  be  ob- 
served, that  the  question  itself  was  of  an  importance  and  delicacy 
somewhat  beyond  the  powers  of  decision  belonging  to  such  persons. 
The  authority  of  their  country  has  been  in  some  degree  surprised  in 
this  matter.  The  captors  have  been  extremely  tardy  in  proceeding 
to  adjudication.  Attending  to  all  these  considerations,  I  think  the 
claimants  are  clearly  entitled  to  have  their  expenses  charged  upon  the 
value  of  the  property  up  to  the  time  of  the  order  for  further  proofl 
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From  that  time,  the  property  might  have  been  withdrawn  upon  bail, 
and  it  is  no  answer  to  the  court  to  say  that  this  gentleman  or  another 

gentleman  did  not  think  it  advisable  to  commit  their  private 
[  *  379  ] -fortunes  in  the  extent  of  the  security  required.     It  is  *  the 

business  of  foreign  owners  who  have  brought  their  ships  and 
cargoes  into  such  situations  of  difficulty,  to  find  the  means  of  relieving 
them  when  the  opportunity  can  be  used.  I  go  sufficient  lengths  in 
allowing  expenses  for  the  further  time  in  which  orders  could  have 
been  obtained  from  Sweden,  and  I  fix  this  at  the  distance  of  two 
months  from  the  order  of  further  proof;  and,  condemning  the  ship 
and  cargo,  I  direct  all  private  adventures  to  be  restored. 

This  is  the  substance  of  what  I  have  to  pronounce  judicially  on 
this  case,  after  weighing  with  the  most  anxious  care  the  several  facts 
and  the  learned  arguments  which  have  been  applied  to  them.  I  de- 
liver  it  to  my  country,  and  to  foreign  countries,  with  little  diffidence 
in  the  rectitude  of  the  judgment  itself ;  I  have  still  more  satisfaction 
in  feeling  an  entire  confidence  in  the  rectitude  of  the  considerations 
under  \^hich  it  has  been  formed. 
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•  STANDING.  INTERROGATORIES,  to  he  administered  on  behalf  [•  381  ] 
of  Our  Sovereign  Lord  George  the  Thirds  hy  the  grace  of  God^ 
of  Great  Britain,  France,  and  Ireland,  King^  Defender  of  the  Faith.  To 
all  commanders^  masters^  officers^  mariners^  and  other  persons  found  on  hoard 
any  ships  and  vessels,  which  have  been,  or  shall  he  seized  or  taken  as  prite^ 
hy  any  of  his  Majesty^s  ships  or  vessels  of  war,  or  hy  mer» 
(l.  s.)  chants*  ships  or  vessels,  which  have  or  shall  have  commissions 

GEORGE  R.    or  letters  of  marque  and  reprisals,  concerning  such  captured 
ships^  vessels,  or  any  goods,  wares,  and  merchandise  on 
hoard  the  same,  examined  as  witnesses  in  preparatory,  during  the  present 
hostilities. 

Let  each  witness  be  interrogated  to  every  of  the  following  questions,  and 
their  answers  to  each  interrogatory  written  down. 

I.  Intsbbogate.  Where  were  you  bom,  and  where  have  you  lived  for 
these  seven  years  last  past  ?  Where  do  you  now  live,  and  how  long  have  you 
lived  in  that  place  ?  To  what  prince  or  state,  or  to  whom  are  you,  or  have  you 
ever  been  a  subject,  and  of  what  cities  or  towns  have  you  been  admitted  a 
burgher  or  freeman,  and  at  what  time  and  in  what  manner  were  you  admitted  a 
burgher  or  freeman,  and  at  what  time  and  in  what  manner  were  you  so  admit- 
ted ?  Haw  long  have  you  resided  there  since  you  were  admitted  a  burgher  or 
fireeman,  or  where  have  you  resided  since  ?  What  did  you  pay  for  your  ad- 
mission ?  Are  you  a  married  man,  and  if  married,  where  do  your  wife  and 
family  reside  ? 

n.  Interrogate.    Were  you  present  at  the  time  of  taking  and  seizing  the 
ship  or  her  lading,  or  any  of  the  goods  or  merchandises  concerning 
which  you  are  now  examined  ?     Had  the  •  ship,  concerning  which  [•  382  ] 
you  are  now  examined,  any  commission  ?    What,  and  from  whom  ? 

III.  Interrogate.  In  what  place,  latitude,  or  port,  and  in  what  year,  month, 
and  day,  was  the  ship  and  goods,  concerning  which  you  are  now  examined, 
taken  and  seized  ?  Upon  what  pretence  and  for  what  reasons  were  they  seiz- 
ed ?  Into  what  place  or  port  were  they  carried,  and  under  what  colors  did  the 
said  ship  sail?  What  other  colors  had  you  on  board,  and  for  what  reason  had 
you  such  other  colors  ?  Was  any  resistance  made  at  the  time  when  the  said  ship 
was  taken  ;  and  if  yea,  how  many  guns  were  fired,  and  by  whom ;  and  by  what 
VOL.  I.  22 
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ship  or  ships  were  you  taken  ?  Was  such  vessel  a  ship  of  war,  or  a  vessel  act- 
iDg  without  any  commission,  as  you  believe  ?  Were  any  other,  and  what,  ships 
in  sight  at  the  time  of  the  capture  ? 

IV.  Interrogate.  What  is  the  name  of  the  master  or  commander  of  the 
ship  or  vessel  taken  ?  How  long  have  you  known  the  said  master,  and  who 
appointed  him  to  the  command  of  the  said  ship  ?  Where  did  such  master 
take  possession  of  her,  and  at  what  time  ;  and  what  was  the  name  of  the  per- 
son who  delivered  the  possession  to  the  said  master  ?  Where  doth  he  live  ? 
Where  is  the  said  master's  fixed  place  of  abode  ?  If  he  has  no  fixed  place  of 
abode,  then  let  him  be  asked.  Where  was  his  last  place  of  abode,  and  where 
does  he  generally  reside  ?  How  long  has  he  lived  there  ?  Where  was  he 
born,  and  of  whom  is  he  now  a  subject  ?  Is  he  married,  if  yea,  where  does 
his  wife  and  family  reside  ? 

V.  Interrogate.  Of  what  tonnage  or  burthen  is  the  ship  which  has  been 
taken  ?  What  was  the  number  of  mariners,  and  of  what  country  were  the 
said  seamen  or  mariners  ?  Did  they  all  come  on  board  at  the  same  port,  or  at 
diflTerent  ports,  and  who  shipped  or  hired  them,  and  when  and  where  ? 

VI.  Interrogate.  Had  you  or  any  of  the  officers  or  mariners  belonging 
to  the  ship  or  vessel  concerning  which  you  are  now  examined,  any  and  what 
part,  share  or  interest  in  the  said  ship,  or  her  lading  ?  If  yea,  set  forth  who 
and  what  goods  or  interest  you  or  they  have  ?  Did  you  belong  to  the  said  ship 
or  vessel  at  the  time  she  was  seized  and  taken  ?  In  what  capacity  did  you 
belong  to  her  ?  How  long  have  you  known  her  ?  When  and  where  did  you 
first  see  her,  and  where  was  she  built  ? 

[  •  383  ]  •  VII.  Interrogate.  What  is  the  name  of  the  ship  ?  How  long 
hath  she  been  so  called  ?  Do  you  know  of  any  other  name  or  names 
by  which  she  hath  been  called  ?  If  yea,  what  were  they  ?  Had  she  any  pass- 
port or  sea-brief  on  board,  and  from  whom  ?  To  what  ports  and  places  did 
she  sail  during  her  said  voyage  before  she  was  taken  >  Where  did  her  last  voy- 
age begin,  and  were  was  the  said  voyage  to  have  ended  ?  Set  forth  the  quality 
of  every  cargo  the  ship  has  carried  to  the  time  of  her  capture,  and  what  ports 
such  cargoes  have  been  delivered  at  ?  From  what  parts  and  at  what  time,  par- 
ticularly from  the  last  clearing  port,  did  the  said  ship  sail,  previously  to  the 
capture. 

VIII.  Interrogate.  What  lading  did  the  said^ship  carry  at  the  time  of  her 
first  setting  sail  in  her  last  voyage,  and  what  particular  sort  of  lading  and  goods 
had  she  on  board  at  the  time  when  she  was  taken  ?  In  what  year  and  in  what 
month  was  the  same  put  on,  board  ?  Set  forth  the  difierent  species  of  the 
lading  and  the  quantities  of  each  sort. 

IX.  Interrogate.  Who  were  the  owners  of  the  ship  or  vessel,  concerning 
which  you  are  now  examined,  at  the  time  when  she  was  seized  ?  How  do 
you  know  that  they  were  the  owners  of  the  said  ship  at  that  time  ?     Of  what 
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nation  or  country  are  such  owners  by  birth  ?  Where  do  they  reside,  and  where 
do  their  wives  and  families  reside  ?  How  long  have  they  resided  there  ?  Where 
did  they  reside  before,  to  the  best  of  your  knowledge  ?  To  whom  are  they 
subject  ? 

X.  Intbrrogate.  Was  any  bill  of  sale  made,  and  by  whom,  to  the  afore- 
said owners  of  the  said  ship  ;  and  if  any  such  was  made,  in  what  month  and 
year  ?  Where,  and  in  the  presence  of  what  witnesses,  was  such  bill  of  sale 
made  ?  Was  any  and  what  engagement  entered  into  concerning  the  purchase 
further  than  what  appears  upon  the  bill  of  sale  ?  If  yea,  was  it  verbal  or  in 
writing  ?     Where  did  you  last  see  it,  and  what  is  become  of  it  ? 

XI.  Interrogate.  Was  the  said  lading  put  on  board  in  one  port  and  at  one 
time,  or  at  several  ports  and  at  several  times,  and  at  what  ports,  by  name  ?  Set 
forth  what  quantities  of  each  sort  of  goods  were  shipped  at  each  port  ? 

« 

XII.  Interrogate.    What  are  the  names  of  the  respective  laders 

or  owners,  or  consignees,  of  the  said  goods  ?  What  •  countrymen  [•  384  ] 
are  they  ?  Where  do  they  now  live  and  carry  on  theft  business  or 
trade  ?  How  long  have  they  resided  there  ?  Where  did  they  reside  before,  to 
the  best  of  your  knowledge  ?  And  where  were  the  said  goods  to  be  delivered, 
and  for  whose  real  account,  risk,  or  benefit  ?  Have  any  of  the  said  consignees 
or  laders  any,  and  what,  interest  in  the  said  goods  ?  If  yea,  whereon  do  you 
found  your  belief  that  they  have  such  interest  ?  Can  you  take  upon  yourself 
to  swear  that  you  believe,  that  at  the  time  of  the  lading  the  cargo,  and  at  the 
present  time,  and  also  if  the  said  goods  shall  be  restored  and  unladen  at  the 
destined  ports,  the  goods  did,  do,  and  will  belong  to  the  same  persons,  and  to 
none  others  ? 

XIII.  Interrogate.  How  many  bills  of  lading  were  signed  for  the  goods 
seized  on  board  the  said  ship  ?  Were  any  of  those  bills  of  lading  false  or  co- 
lorable, or  were  any  bills  of  lading  signed  which  were  different  in  any  respect 
from  those  which  were  on  board  the  ship  at  the  time  she  was  taken  ?  What 
were  the  contents  of  such  other  bills  of  lading,  and  what  became  of  them  ? 

XIV.  Interrogate.  Are  there,  in  Great  Britain,  any  bills  of  lading,  in- 
voices, letters,  or  instruments,  relative  to  the  ship  and  goods  concerning  which 
you  are  now  examined  ?  If  yea,  set  forth  where  they  are,  and  in  whose  pos- 
session, and  what  is  the  purpprt  thereof,  and  when  they  were  brought  or  sent 
to  this  kingdom  ? 

XV.  Interrogate.  Was  there  any  charter-party  signed  for  the  voyage  in 
which  the  ship,  concerning  which  you  are  now  examined,  was  seized  and 
taken  ?  What  became  thereof?  When,  where,  and  between  whom,  was  such 
charter-party  made  ?     What  were  the  contents  of  it  ? 

XVI.  Interrogate.    What  papers,  bills  of  lading,  letters  or  other  writings, 
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were  on  board  the  ship  at  the  time  she  took  her  departure  from  the  last  clearing 
port,  before  her  being  taken  as  prize  ?  Were  any  of  them  burnt,  torn,  thrown 
oYerboard,  destroyed,  or  cancelled,  concealed  or  attempted  to  be  concealed, 
and  when,  and  by  whom,  and  who  was  then  present  ? 

XVn.  Interrogate.     Has  the  ship,  concerning  which  you  are  now  exa- 
mined, been  at  any  time,  and  when,  seized  as  prize,  and  condemned 
[•  385  ]  as  such  ?     If  yea,  set  forth  into  what  port  she  was  •  carried  and  by 
whom ;  and  by  what  authority,  or  on  what  account  she  was  con* 
demned  ? 

XVin.  Interrogate.  Have  you  sustained  any  loss  by  the  seizing  and  tak- 
ing of  the  ship,  concerning  which  you  are  now  examined  ?  If  yea,  in  what 
manner  do  you  compute  such,  your  loss  ?  Have  you  already  received  any  in- 
demnity, satisfaction,  or  promise  of  satisfaction,  for  any  part  of  the  damage 
which  you  have  sustained,  or  may  sustain  by  this  capture  and  detention,  and 
when,  and  from  whom  ? 

XIX.  Interrogate.  «  Is  the  said  ship  or  goods,  or  any,  and  what  part,  in- 
sured ?  If  yea,  for  what  voyage  is  such  insurance  made,  and  at  what  premium, 
and  when  and  by  what  persons,  and  in  what  country  was  such  insurance  made  ? 

XX.  Interrogate.  In  case  you  had  arrived  at  your  destined  port,  would 
your  cargo,  or  any  part  thereof^  on  being  unladen,  have  immediately  become 
the  property  of  the  consignees,  or  any  other  person,  and  whom  ?  Or  was  the 
lader  to  take  the  chance  of  the  market  for  the  sale  of  his  goods  ? 

XXI.  Let  each  witness  be  interrogated  of  the  growth,  produce,  and  manu- 
facture, of  what  couptry  and  place  was  the  lading  of  the  ship  or  vessel,  con- 
cerning which  you  are  now  examined,  or  any  part  thereof? 

XXII.  Interrogate.  Whether  all  the  said  cargo,  or  any  and  what  part 
thereof,  was  taken  from  the  shore  or  quay,  or  removed  or  transshipped  froai 
one  boat,  barque,  vessel,  or  ship,  to  another  ?  From  what,  and  to  what  shore, 
quay,  boat,  barque,  vessel,  or  ship,  and  when  and  where  was  the  same  so 
done  ? 

XXIII.  Interrogate.  Are  there  in  any  country,  besides  Great  Britain,  and 
where,  or  on  board  any  and  what  ship  or  ships,  vessel  or  vessels,  other  than 
the  ship  and  vessel,  concerning  which  you  are  nov^examined,  any  bills  of  lading, 
invoices,  letters,  instruments,  papers,  or  documents,  relative  to  the  said  ship  or 
vessel  and  cargo,  and  of  what  nature  are  such  bills  of  lading,  invoices,  letters, 
instruments,  papers,  or  documents,  and  what  are  the  contents  ? 

XXIV.  Interrogate.    Were  any  papers  delivered  out  of  the  said 
[*  386  ]  ship  or  vessel,  and  carried  away  in  any  manner  whatsoever  ?     And 
when,  and  by  whom,  and  to  whom,  and  in  whose  custody,  possession, 
or  power,  do  you  believe  the  same  now  are  ?  * 
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XXV.  Intei^rogate^  Was  bulk  broken  during  the  voyage  in  which  you 
were  taken,  or  since  the  capture  of  the  said  ship  ?  And  when,  and  where,  by 
whom,  and  by  whose  orders  ?     And  for  what  purpose,  and  in  what  manner  ? 

XXVI.  Intebrogate.  Were  any  passengers  on  board  the  aforesaid  ship  ? 
Were  any  of  them  secreted  at  the  time  of  the  capture  ?  Who  were  the  passengers 
by  name  ?  Of  what  nation,  rank,  profession,  or  occupation  ?  Had  they  any 
commission  ?  For  what  purpose,  and  from  whom  ?  From  what  place  were 
they  taken  on  board,  and  when  ?  To  what  place  were  they  finally  destined, 
and  upon  what  business  ?  Had  any,  and  which,  of  the  passengers,  any  and 
what  property  or  concern,  or  authority,  directly  or  indirectly,  regarding  the 
ship  and  cargo  ?  Were  there  any  officers,  soldiers,  or  mariners,  secreted  on 
board,  and  for  what  reason  were  they  secreted  ?  Were  any  of  his  Britannic 
Majesty's  subjects  on  board,  or  secreted  or  confined  at  the  time  of  the  capture  ? 
How  long,  and  why  ? 

XXVII.  Interrogate.  Were,  and  are,  all  the  passports,  sea-briefs,  charter- 
parties,  bills  of  sale,  invoices  and  papers,  which  were  found  on  board  entirely 
true  and  fair  ?  Or  are  any  of  them  false  or  colorable  ?  Do  you  know  of  any 
matter  or  circumstance  to  afiect  their  credit  ?  By  whom  were  the  passports  or 
sea-briefs  obtained,  and  from  whom  ?  Were  they  obtained  for  this  ship  only  ? 
And  upon  the  oath,  or  aflirmation  of  the  persons  therein  described,  or  where 
they  were  delivered  to,  or  on  behalf  of  the  person  or  persons  who  appear  to 
have  been  sworn,  or  to  have  affirmed  thereto,  without  their  having  ever,  in  fact, 
made  any  such  oath  or  affirmation  ?  How  long  a  time  were  they  to  last  ?  Was 
any  duty  or  fee  payable  and  paid  for  the  same  ?  And  is  there  any  duty  or  fee 
to  be  paid  on  the  renewal  thereof?  Have  such  passports  been  renewed,  and 
how  often  ?  And  has  the  duty  or  fee  been  paid  for  such  renewal  ^  Was  the 
ship  in  a  port  in  the  country  where  the  passports  and  sea-briefs  were  granted  ? 
And  if  not,  where  was  the  ship  at  the  time  ?  Had  any  person  on  board  any 
let-pass  or  letters  of  safe  conduct  ?  If  yea,  from  whom,  and  for  what  business  ? 

•  XXVIII.  Interrogate.  If  it  should  appear  that  there  are  in  [*  387  ] 
Ireland,  or  the  British  American  colonies,  or  in  any  other  place 
or  country,  besides  Great  Britain,  any  bills  of  lading,  invoices,  instruments,  or 
papers^  relative  to  the  ship  and  goods,  concerning  which  the  witness  is  now 
examined ;  then  interrogate,  how  were  they  brought  into  such  place  or  country  ? 
In  whose  possession  are  they,  and  do  they  difier  from  any  of  the  papers  on  board, 
or  in  Great  Britain  or  Ireland,  or  elsewhere,  and  in  what  particular  do  they 
dififer  ?  Have  you  written  or«  signed  any  letters  x>r  papers,  concerning  the  ship 
and  her  cargo  ?  If  yea,  what  was  their  purport  ?  To  whom  were  they  written 
and  sent,  and  what  is  become  of  them  ? 

XXIX.  Interrogate.  Towards  what  port  or  place  was  the  ship  steerbg 
her  course  at  the  time  of  her  being  first  pursued  and  taken  ?  Was  her  course 
altered  upon  the  appearance  of  the  vessel  by  which  she  was  taken  ?  Was  her 
course  at  all  times,  when  the  weather  would  permit,  directed  to  the  place  or 
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port  for  which  she  appears  to  have  been  destined  by  the  ship  papers  ?  Was 
the  ship  before,  or  at  the  time  of  her  capture,  sailing  beyond,  or  wide  of  the 
said  place  or  port  to  which  she  was  so  destined  by  the  said  ship  papers  ?  At 
what  distance  was  she  therefrom  ?  Was  her  course  altered  at  any,  and  what 
time,  and  to  what  other  port  or  place,  and  for  what  reason  ? 

XXX.  Interrogatb.  By  whom,  and  to  whom  hath  the  said  ship  been  sold 
or  transferred,  and  how  oflen  ?  At  what  time  and  at  what  place,  and  for  what 
sum  or  consideration,  hath  such  sum  or  consideration  been  paid  or  satisfied  ? 
Was  the  sum  paid,  or  to  be  paid,  a  fair  and  true  equivalent  ?  Or  what  security 
or  securities,  have  been  given  for  the  payment  of  the  same,  and  by  whom,  and 
where  do  they  live  now  ?  Do  you  know  or  believe  in  your  conscience^  such 
sale  or  transfer  has  been  truly  made  ?  And  not  for  the  purpose  of  covering  or 
concealing  the  real  property  ?  Do  you  verily  believe  that  if  the  ship  should  be 
restored  she  will  belong  to  the  persons  now  asserted  to  be  the  owners,  and  to 
none  others  ? 

XXXI.  Interrogate.    What  guns  were  mounted  on  board  the  ship,  and 
what  arms  and  ammunition  were  belonging  to  her  ?     Why  was  she  so  armed  ? 
Were  there  on  board  any  other  guns,  mortars,  howitzers,  balls,  shells,  hand- 
grenades,  muskets,  carbines,  fusees,  halberts,  spontoons,  swords, 

[*  388  ]  bayonets,  locks  for  muskets,  *  flints,  ram-rods,  belts,  cartridges,  car- 
tridge-boxes, pouches,  gunpowder,  saltpetre,  nitre,  camp  equipage, 
military  tools,  uniforms,  soldiers*  clothing  or  accoutrements,  or  any  sort  of  war- 
like or  naval  stores  ?  Were  any  of  such  warlike  or  naval  stores,  or  things, 
thrown  overboard,  to  prevent  suspicion  at  the  time  of  the  capture?  And 
were,  and  are  any  such  warlike  stores,  before  described,  concealed  on  board 
under  the  name  merchandise,  or  any  other  colorable  appellation,  in  the  ship 
papers?  If  yea,  what  are  the  marks  on  the  casks,  bails  and  packages,  in 
which  they  were  concealed  ?  Are  any  of  the  before-named  articles,  and  whbh, 
for  sole  use  of  any  fortress  or  garrison  in  the  port  or  place  to  which  such  ship 
was  destined  ?  Do  you  know,  or  have  you  heard  of  any  ordinance,  placard,  or 
law  existing,  in  such  kingdom  or  state,  forbidding  the  exportation  of  the  same 
by  private  persons  without  license  ?  Were  such  warlike  or  naval  stores  put 
on  board  by  any  public  authority?  When  and  where  were  they  put  on 
board? 

XXXII.  Interrogate.  What  is  the  whole  which  you  know  or  beUeve,  ac- 
cording to  the  best  of  your  knowledge  and  belief,  regarding  the  real  and  true 
property  and  destination  of  the  ship  and  cargo,  concerning  which  you  are  now 
examined,  at  the  time  of  the  capture  ? 

ADDITIONAL  INTERROGATORIES. 

I.  Interrogate.  Did  the  said  ship,  on  the  voyage  in  which  she  was  cap- 
tured, or  on,  or  during  any,  and  what  former  voyage  or  voyages,  sail  under 
the  convoy  of  any  ship  or  ships  of  war,  or  other  armed  vessel  or  vessels  ?    If 
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yea,  interrogate  for  what  reason  or  purpose  did  she  sail  under  such  convoy  ?  Of 
what  force  was  or  were  such  convoying  ship  or  ships  ?  And  to  what  state  or  coun- 
try  did  such  ship  or  ships  belong  ?     What  instructions  or  directions  had  you  or 
did  you  receive  on  each  and  every  of  such  vo3rages  when  under  convoy,  respect- 
ing your  sailing  or  keeping  in  company  with  such  armed  or  convoying  ship  or 
ships ;  and  from  whom  did  you  receive  such  instructions  or  directions  ?     Had 
you  any  and  what  instructions  or  directions,  and  from  whom,  for  resisting  or 
endeavoring  to  avoid  or  escape  from  capture,  or  for  destroying,  concealing,  or 
refusing  to  deliver  up  your  ship^s  documents  and  papers  ?     Or  any 
and  what  other  papers,  that  might  be,  or  were  •  put  on  board  your  [*  389  ] 
said  ship  ?    If  yea,  interrogate  particularly  as  to  the  tenor  of  such  in- 
structions, and  all  particulars  relating  thereto  ?     Let  the  witness  be  asked  if 
he  is  in  possession  of  such  instructions,  or  copies  thereof,  and,  if  yea,  let 
him  be  directed  to  leave  the  same  with  the  examiner,  to  be  annexed  to  his 
deposition. 

II.  Interrooatb.  Did  the  said  ship,  during  the  voyage  in  which  she  was 
captured,  or  on  doing  any,  and  what,  former  voyage  or  voyages,  sail  to  or 
attempt  to  enter  any  port  under  blockade  by  the  arms  or  forces  of  any, 
and  which,  of  the  belligerent  powers  ?  If  yea,  when  did  you  first  learn  or 
hear  of  such  port  being  so  blockaded,  and  were  you  at  any,  and  what  time,  and 
by  whom  warned  not  to  proceed  to,  or  to  attempt  to  enter  such  blockaded  port  ? 
What  conversation  or  other  communication  passed  thereon  ?  And  vl^at  course 
did  you  pursue  upon,  and  after,  being  so  warned  off? 


T%e  following  Copies  of  a  Letter  and  Instructions  from  the  Right  Hon. 
Sir  William  Scott  and  Sir  John  Nicholl,  |wepare<i  at  the  instance  of  His 
ExceHeney  John  Jat,  Esquire^  though  not  in  the  London  Edition  of  this 
Worky  cannot  otherwise  than  prove  an  acceptable  addition  to  this  volume. 

To  His  Excellenct  John  Jat,  Esquire. 

Sir,  —  I  have  the  honor  of  sending  the  paper  drawn  up  by  Dr.  Nicholl  and 
myself;  it  is  longer  and  more  particular  than  perhaps  you  meant ;  but  it  appeared 
to  be  an  error  on  the  better  side,  rather  to  be  too  minute,  than  to  be  too  reserved 
in  the  information  we  had  to  give  ;  and  it  will  be  in  your  Excellency's  power 
either  to  apply  the  whole  or  such  parts  as  may  appear  more  immediately  perti- 
nent to  the  objects  of  your  inquiry. 

I  take  the  liberty  of  adding,  that  I  shall  at  all  times  think  myself  much 
honored  by  any  communications  from  you,  either  during  your  stay  here,  or  after 
your  return,  on  any  subject  in  which  you  may  suppose  that  my  situation  can 
give  me  the  power  of  being  at  all  useful  to  the  joint  interests  of  both  countries. 
If  they  should  ever  turn  upon  points  in  which  the  duties  of  my  official  station 
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appear  to  me  to  impose  upon  me  an  obligation  of  reserve,  I  shall  have  no  hesita- 
tion in  saying,  that  I  feel  them  to  be  such.  On  any  other  points,  on  which 
you  may  wish  to  have  an  opinion  of  mine,  you  may  depend  on  receiving  one, 
that  is  formed  with  as  much  care  as  I  can  use,  and  delivered  with  all  possible 
frankness  and  sincerity. 

I  have  the  honor  to  be, 

With  great  respect,  6cc. 

William  Scott. 
Commons,  Sept.  10th,  1794. 


Paper  Enclosed  in  the  Foregoing  Letter. 

Sir, —  We  have  the  honor  of  transmitting,  agreeably  to  your  Excellency's 
request,  a  statement  of  the  general  principles  of  proceeding  in  prize  causes,  in 
British  Courts  of  Admiralty,  and  of  the  measures  proper  to  be  taken  when  a  ship 
and  cargo  are  brought  in  as  prize  within  their  jurisdictions. 

The  general  principles  of  proceeding  cannot,  in  our  judgment,  be  stated  more 
correctly  or  succinctly,  than  we  find  them  laid  down  in  the  following  extract 
from  a  report  made  to  his  late  Majesty  in  the  year  1753,  by  Sir  George  Lee, 
then  judge  of  the  Prerogative  Court,  Dr.  Paul,  his  Majesty's  advocate-general. 
Sir  Dudley  .Rider,  his  Majesty's  attorney-general,  and  Mr.  Murray,  (afterwards 
Lord  Mansfield)  his  Majesty's  solicitor-general. 

"  When  two  powers  are  at  war,  they  have  a  right  to  ms^e  prizes  of  the 
ships,  goods  and  efiects  of  each  other,  upon  the  high  seas.  Whatever  is  the 
property  of  the  enemy,  may  be  acquired  by  capture  at  sea ;  but  the  property 
of  a  friend  cannot  be  taken  provided  he  observes  his  neutrality. 

"  Hence  the  law  of  nations  has  established, 

'*  That  the  goods  of  an  .enemy,  on  board  the  ship  of  a  friend  may  be  taken. 

"  That  the  lawful  goods  of  a  friend,  on  board  the  ship  of  an  enemy,  ought 
to  be  restored. 

"  That  contraband  goods,  going  to  the  enemy,  though  the  property  of  a  friend, 
may  be  taken  as  prize ;  because  supplying  the  enemy  with  what  enables  him 
better  to  carry  on  the  war,  is  a  departure  from  neutrality. 

"  By  the  maritime  law  of  nations,  universally  and  immemorially  received, 
there  is  an  established  method  of  determination,  whether  the  capture  be,  or  be 
not,  lawful  prize. 

"  Before  the  ship,  or  goods,  can  be  disposed  of  by  the  captor,  there  must  be  a 
regular  judicial  proceeding,  wherein  both  parties  may  be  heard  ;  and  condem- 
nation thereupon  as  prize,  in  a  Court  of  Admiralty,  judging  by  the  law  of 
nation  and  treaties. 

"  The  proper  and  regular  court,  for  these  condemnations,  is  the  court  of  that 
state  to  whom  the  captor  belong^. 

"  The  evidence  to  acquit  or  condemn,  with  or  without,  costs  or  damages, 
must,  in  the  first  instance,  come  merely  from  the  ship  taken,  viz.,  the  papers  on 
board,  and  the  examination  on  oath  of  the  master,  and  other  principal  officers ;  for 
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which  purpose  there  are  officers  of  admiralty  in  all  the  considerahle  seaports  of 
eyery  maritime  power  at  war,  to  examine  the  capt^ns,  and  other  principal  officers 
of  every  ship,  brought  in  as  a  prize,  upon  general  and  impartial  interrogatories.^ 
If  there  do  not  appear  from  thence  ground  to  condemn,  as  enemy^s  property, 
or  contraband  goods  going  to  the  enemy,  there  must  be  an  acquittal,  unless  from 
the  aforesaid  eyidence  the  property  shall  appear  so  doubtful  that  it  is  reason- 
able to  go  into  farther  proof  thereof. 

^*  A  claim  of  ship,  or  goods,  must  be  supported  by  the  oath  of  somebody, 
at  least  as  to  belief.  ^ 

**  The  law  of  nations  requires  good  faith.  Therefore  every  ship  must  be  pro- 
Tided  with  complete  and  genuine  papers ;  and  the  master  at  least  should  be 
privy  to  the  truth  of  the  transaction. 

^  To  enforce  these  rules,  if  there  be  false  or  colorable  papers ;  if  any  papers 
be  thrown  overboard ;  if  the  master  and  officers  examined  in  preparatario^ 
grossly  prevaricate ;  if  proper  ship's  papers  are  not  on  board  ;  or  if  the  master  and 
crew  cannot  say,  whether  the  ship  or  cargo  be  the  property  of  a  friend  or  ene^ 
my,  the  law  of  nations  allows,  according  to  the  different  degrees  of  misbehavior, 
or  suspicion,  arising  from  the  fault  of  the  ship  taken,  and  other  circumstances 
of  the  case,  costs  to  be  paid,  or  not  to  be  received,  by  the  claimant,  in  case  of 
acquittal  and  restitution.  On  the  other  hand,  if  a  seizure  is  made  without  pro- 
bable cause,  the  captor  is  adjudged  to  pay  costs  and  damages.  For  which  pur- 
pose all  privateers  are  obliged  to  give  security  for  their  good  behavior ;  and 
this  is  referred  to,  and  expressly  stipulated  by  many  treaties. 

*'*  Though  from  the  ship's  papers,  and  the  preparatory  examinations,  the  pro- 
perty does  not  sufficiently  appear  to  be  neutral,  the  claimant  is  oAen  indulged 
with  time  to  send  over  affidavits  to  supply  that  defect  If  he  will  not  show  the 
property,  by  sufficient  affidavits,  to  be  neutral,  it  is  presumed  to  belong  to  the 
enemy.  Where  the  property  appears  from  evidence  not  on  board  the  ship,  the 
captor  is  justified  in  bringing  her  in,  and  excused  paying  costs,  because  he  is 
not  in  fault ;  or,  accordmg  to  the  circumstances  of  the  case,  may  be  justly 
entitled  to  receive  his  costs. 

^^  If  the  sentence  of  the  Court  of  Admiralty  is  thought  to  be  erroneous,  there 
is,  in  every  maritime  country,  a  superior  court  of  review,  consisting  of  the  most 
considerable  persons,  to  which  the  parties  who  think  themselves  aggrieved  may' 
appeal ;  and  this  superior  court  judges  by  the  same  rule  which  governs  the  ^ 
Court  of  Admiralty,  viz.,  the  law  of  nations,  and  the  treaties  sul^isting  with 
that  neutral  power,  whose  subject  is  a  party  before  them. 

*'  If  no  appeal  is  offered,  it  is  an  acknowledgment  of  the  justice  of  the  sen- 
tence by  the  parties  themselves,  and  conclusive. 

^^  This  manner  of  trial  and  adjudication  is  supported,  alluded  to,  and  enforced, 
by  many  treaties. 

"  In  this  method,  all  captures  at  sea  were  tried,  during  the  last  war,  by 
Great  Britain,  France,  and  Spam,  and  submitted  to  by  the  neutral  powers.  In 
this  method,  by  courts  of  admiralty  acting  accordmg  to  the  law  of  nations,  and 


1  [See  ofUCy  pp.  381  -  889,  for  the  Interrogatories.] 
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particular  treaties,  all  captures  at  sea  have  immemorially  been  judged  of  in 
every  country  in  Europe.  Any  other  method  of  trial  would  be  manifestly 
unjust,  absurd  and  impracticable." 

Such  are  the  principles  which  govern  the  proceedings  of  the  Prize  Courts. 

The  following  are  the  measures  which  ought  to  be  taken  by  the  captor, 
and  by  the  neutral  claimant  upon  a  ship  and  cargo  being  brought  in  as  prize. 

The  captor,  immediately  upon  bringing  his  prize  into  port,  sends  up  or  deli- 
vers upon  oath  to  the  registry  of  the  Court  of  Admiralty  all  papers  found  on 
board  the  captured  ship.  In  the  course  of  a  few  days,  the  examinations  in  pre- 
paratory of  the  captain  and  some  of  the  crew  of  the  captured  ship,  are  taken 
upon  a  set  of  standing  interrogatories,  before  the  commissioners  of  the  port  to 
which  the  prize  is  brought,  and  which  are  also  forwarded  to  the  registry  of  the 
admiralty  as  soon  as  taken.  A  monition  is  extracted  by  the  captor  from  the 
registry,  and  served  upon  the  royal  exchange,  notifying  the  capture,  and  call- 
ing upon  all  persons  interested  to  appear  and  show  cause,  why  the  ship  and 
goods  should  not  be  condemned.  At  the  expiration  of  twenty  days,  the  moni- 
tion is  returned  into  the  registry  with  a  certificate  of  its  service,  and  if  any 
claim  has  been  given,  the  cause  is  then  ready  for  hearing,  upon  the  evidence 
arising  out  of  the  ship's  papers,  and  preparatory  examinations. 

The  measures  taken  on  the  part  of  the  neutral  master  or  proprietor  of  the 
cargo,  are  as  follows  : 

Upon  being  brought  into  port,  the  master  usually  makes  a  protest,  which  he 
forwards  to  London,  as  instructions  (or  with  such  further  directions  as  he  thinks 
proper)  either  to  the  correspondent  of  his  owners,  or  to  the  consul  of  his  na- 
tion, in  order  to  claim  the  ship,  and  such  parts  of  the  cargo  as  belong  to  bis 
owners,  or  with  which  he  was  particularly  entrusted.  Or  the  master  himself, 
as  soon  as  he  has  undergone  his  examination,  goes  to  London  to  take  the 
necessary  steps. 

The  master,  correspondent,  or  consul  applies  to  a  proctor,  who  prepares  a 
claim  supported  by  an  affidavit  of  the  claimant,  stating  briefly  to  whom,  as  he 
believes,  the  ship  and  goods  claimed,  belong,  and  that  no  enemy  has  any  right 
or  interest  in  them.  Security  must  be  given  to  the  amount  of  sixty  pounds  to 
answer  costs,  if  the  case  should  appear  so  grossly  fraudulent  on  the  part  of 
the  claimant  as  to  subject  him  to  be  Condemned  therein. 

If  the  captor  has  neglected  in  the  mean  time,  to  take  the  usual  steps  (but  which 
seldom  happens,  as  he  is  strictly  enjoined  both  by  his  instructions  and  by  the 
prize  act  to  proceed  immediately  to  adjudication)  a  process  issues  against  him 
on  the  application  of  the  claimant's  proctor,  to  bring  in  the  ship's  papers  and 
preparatory  examinations,  and  to  proceed  in  the  usual  way. 

As  soon  as  the  claim  is  given,  copies  of  the  ship's  papers  and  examinations 
are  procured  from  the  registry,  and  upon  the  return  of  the  monition  the  cause 
may  be  heard.  It  however  seldom  happens  (owing  to  the  great  pressure  of 
business,  especially  at  the  commencement  of  a  war)  that  causes  can  possibly 
be  prepared  for  hearing  immediately  upon  the  expiration  of  the  time  for  the 
return  of  the  monition.  In  that  case,  each  cause  must  necessarily  take  its  turn ; 
correspondent  measures  must  be  taken  by  the  neutral  master  if  carried  within 
the  jurisdiction  of  a  vice-admiralty  court,  by  giving  a  claim  supported  by  lus 
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affidavit,  and  offering  security  for  costs,  if  the  claim  should  be  pronounced 
grossly  fraudulent. 

If  the  claimant  be  dissatisfied  with  the  sentence,  his  proctor  enters  an  appeal 
in  the  registry  of  the  court  where  the  sentence  was  given,  or  before  a  notary 
public  (which  regularly  should  be  entered  within  fourteen  days  after  the  sen- 
tence) and  he  afterwards  applies  at  the  registry  of  the  lords  of  appeal  in  prize 
causes  (which  is  held  at  the  same  place  as  the  registry  of  the  High  Court  of 
Admiralty)  for  an  instrument  called  an  inhibitioui  and  which  should  be  taken 
out  within  three  months  if  the  sentence  be  in  the  High  Court  of  Admiralty, 
and  within  nine  months,  if  in  a  Vice-Admiralty  Court,  but  may  be  taken  out 
at  later  periods,  if  a  reasonable  cause  can  be  assigned  for  the  delay  that  has 
intervened.  This  instrument  directs  the  judge,  whose  sentence  is  appealed 
from,  to  proceed  no  further  in  the  cause  ;  it  directs  the  registrar  to  transmit  a 
copy^of  all  the  proceedings  of  the  inferior  court;  and  it  directs  the  party  who 
has  obtained  the  sentence  to  appear  before  the  superior  tribunal  to  answer  to 
the  appeal.  On  applying  for  this  inhibition,  security  is  given  on  the  part  of  the 
appellant,  to  the  amount  of  two  hundred  pounds  to  answer  costs,  in  case  it 
should  appear  to  the  court  of  appeals,  that  the  appeal  is  merely  vexatious.  The 
inhibition  is  to  be  served  upon  the  judge,  the  registrar,  and  the  adverse  party 
and  his  proctor,  by  showing  the  instrument  under  seal,  and  delivering  a  note  or 
copy  of  the  contents.  If  the  party  cannot  be  found,  and  the  proctor  will  not 
accept  the  service,  the  instrument  is  to  be  served,  "  viis  et  modis^^'*  that  is  by 
affixing  it  to  the  door  of  the  last  place  of  residence,  or  by  hanging  it  upon  the 
pillars  of  the  royal  exchange.  That  part  of  the  process  above  described,  which 
is  to  be  executed  abroad,  may  be  performed  by  any  person  to  whom  it  is  com- 
mitted, and  the  formal  part  at  home  is  executed  by  the  officer  of  the  court  A 
certificate  of  the  service  is  indorsed  upon  the  back  of  the  instrument,  sworn 
before  a  surrogate  of  the  superior  court,  or  before  a  notary  public,  if  the  service 
is  abroad. 

If  the  cause  be  adjudged  in  a  vice-admiralty  court,  it  is  usual  upon  entering 
an  appeal  there,  to  procure  a  copy  of  the  proceedings  which  the  appellant 
sends  over  to  his  correspondent  in  England,  who  carries  it  to  a  proctor,  and  the 
same  steps  are  taken  to  procure  and  serve  the  inhibition,  as  where  the  cause 
has  been  adjudged  in  the  High  Court  of  Admiralty.  But  if  a  copy  of  the  pro- 
ceedings cannot  be  procured  in  due  time,  an  inhibition  may  be  obtained,  by 
sending  over  a  copy  of  the  instrument  of  appeal,  or  by  writing  to  the  correspond- 
ent an  account  only  of  the  time  and  substance  of  the  sentenbe. 

Upon  an  appeal,  fresh  evidence  may  be  introduced,  if,  upon  hearing  the  cause 
the  lords  of  appeal  shall  be  of  opinion,  that  the  case  is  of  such  doubt,  as  that 
farther  proof  ought  to  have  been  ordered  by  the  court  below. 

Further  proof  usually  consists  of  affidavits  made  by  the  asserted  proprietors 
of  the  goods,  in  which  they  are  sometimes  joined  by  their  clerks  and  others 
acquainted  with  the  transaction,  and  with  the  real  property  of  the  goods  claim- 
ed. In  corroboration  of  these,  affidavits  may  be  annexed,  original  correspond- 
ence, duplicates  of  bills  of  lading,  invoices,  extracts  from  books,  &c.  These 
papers  must  be  proved  by  the  affidavits  of  persons  who  can  speak  to  their 
authenticity.    And  if  copies  or  extracts,  they  should  be  collated  and  certified  by 
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public  notaries.  The  affidavits  are  sworn  before  the  magistrates  or  others  com- 
petent to  administer  oaths  in  the  country  where  they  are  made,  and  authenti- 
cated by  a  certificate  from  the  British  consul. 

The  degree  of  proof  to  be  required  depends  upon  the  degree  of  suspicion  and 
doubt,  that  belongs  to  the  case.  In  cases  of  heavy  suspicion  and  great  im- 
portance, the  court  may  order  what  is  called  ^^  plea  and  proof,''  that  is,  instead 
of  admitting  affidavits  and  documents  introduced  by  the  claimants  only,  each 
party  is  at  liberty  to  allege  in  regular  pleadings  such  circumstances  as  may 
tend  to  acquit  or  to  condemn  the  capture,  and  to  examine  witnesses  in  support  of 
the  allegations,  to  whom  the  adverse  party  may  administer  interrogato]:ies.  The 
depositions  of  the  witnesses  are  taken  in  writing ;  if  the  witnesses  are  to  be 
examined  abroad,  a  commission  issues  for  that  purpose.  But  in  no  case  is  it 
necessary  for  them  to  come  to  England.  These  solemn  proceedings  are  not 
often  resorted  to. 

Standing  commissions  may  be  sent  to  America  for  the  general  purpose  of 
receiving  examinations  of  witnesses  in  all  cases  where  the  court  may  find  it 
necessary  for  the  purposes  of  justice,  to  decree  an  inquiry  to  be  conducted  in 
that  manner. 

With  respect  to  captures  and  condemnations  at  Martinico,  which  are  the 
subjects  of  another  inquiry  contained  in  your  note,  we  can  only  answer  in  ge> 
neral,  that  we  are  not  informed  of  the  particulars  of  such  captures  and  condem- 
nations, but  as  we  know  of  no  legal  court  of  admiralty  established  at  Martini- 
co, we  are  clearly  of  opinion  that  the  legality  of  any  prizes  taken  there,  must 
be  tried  in  the  High  Court  of  Admiralty  of  England,  upon  claims  given,  in  the 
manner  above  described,  by  such  persons  as  may  think  themselves  aggrieved 
by  4he  said  captures. 

We  have  the  honor  to  be,  dec. 
(Signed)  William  Scott, 

John  Nigholl. 

Commons,  Sept.  10th,  1794. 


INDEX. 


The  references  in  tiiis  index  are  to  the  marginal  pa^g. 


A. 

Page 

Admiral,  Lord  high  admiral  .        .        * 81, 280 

of  a  station,  how  far  answerable  for  the  acts  of  a  wrong-doer 

under  his  command 181 

Appraisement  and  sale.    Rule  of  court 187 

Average,  general,  simple,  or  particular 293, 4 

B. 

BUI  of  sale,  for  ships  purchased  in  the  enemy's  country       ,        .        .        .123 
want  of  it,  cause  of  &rther  proof      ......  123, 125 

Black  hookci  the  admiralty  (cited) .        44, 865 

B2ocl:a(f6,  by  notification 171 

presumed  continuance 172, 884 

a  high  act  of  sovereignty       .        .  48 

not  to  be  extended  by  tlie  blockading  force 149 

proclamation  of  commanders  in  the  West  Indies,  1794, 

without  actual  investment,  insufficient 94 

of  Amsterdam  (June  11th,  1798)         ..!.:..    91 

yiie  passage  included,  as  well  as  the  Tezel 84 

of  Havre,  (February  28, 1798) 87 

de  facto  . 88,162,171 

violated,  in  what  cases,  by  egress  as  well  as  by  ingress         .     88,151,171 
by  act  of  sailing,  with  intention  of  breaking  the 

blockade 156 

previous  warning,  under  treaties,  where  not  required        .        .        .      156 
inquiring  at  the  mouth  of  the  harbor,  where  allowed,  where 

not 882 

British  property,  taken  in  trade  with  the  enemy    .        .        .        .        196,  e<  seq.  248 

condemned  as  prize 219 

JBuUion  fix)m  France  to  Hamburg,  &rther  proof  required,  whether 

for  cargoes  already  received  804 

Bynkershoeh,  Q.  /.  P.  (cited) 81,  51, 198,  201,  288,  843 

C. 

Captors  commissioned,  taking  prize  at  sea  by  force  from  land,  whether 
they  would  acquire  for  themselves,  or  for  the 
admiralty        .•••••••         286 

VOL.  I.  23 


396  INDEX. 

Cc9>tors>  cominissionedy  continued.  Pago 

taking,  from  the  isle  of  St  Marcoa  pro- 
nounced to  be  entitled  under  the  prize  acts     .        .         2S7 

non-cmnmisdoned  rewarded 178,286,303 

CapturCj  time  of,  striking  colon,  the  real  deditio 234 

Cinque  Ports.    Droits  of  admirahj,  cliumed  by  the  warden       ....     284 

Coasting  trade  not  ordinarily  open  to  foreign  ships 297 

forbidden  by  French  ord.  1793 297 

of  the  enemy,  freight  refused 296,  et  seq, 

habitual  employment  in  it,  how  fax  impressing  a  hostile 

character 124 

Compensation  to  neutrals  for  property  taken  by  one  belligerent,  and 

from  him  by  his  enemy,  when  given  .        .  96,  ^  seq. 

Condemnation  of  prize  ships  bought  of  the  enemy  by  neutrals,  must 

be  exhilnted 103, 139 

by  enemy's  consuls  in  a  neutral  country  not  acknow- 
ledged         lZ7,etseq. 

by  the  Ck>urt  of  Admiralty  on  a  ship  l3ring  in  Norway, 

rescinded 119 

of  a  self-constituted  court  at  St  Domingo  null  and  Toid ; 
purchase  under  it  how  far  valid  against  former  owners    .        .        323 

Consolato  del  mare  (cited) .        .      44,  136 

Contempt  of  court,  monition  to  show  cause  why  an  attachment  should 

not  issue 332 

Cbn^tianctf,  in  the  enemy's  trade,  of  ships  bought  of  the  enemy  .  .  12, 13,' 128 
whether  justified  by  an  asserted  intention  of  removing  .  .  .19 
whether  a  justification,  that  the  purchaser  has  no  pcnrts        .  20 

Contraband  articles  of  war,  how  affecting  the  ship  and  innocent  parti 

of  the  same  caigo,  belonging  to  the  same  owner        •        .31, 288,  830 
where  uncUumed,  but  appearing  to  belong  to  the  owner  of 

the  ship 329 

how  affecting  part-owners  in  the  ship 330 

how  affecting  freight 91,242,288 

relaxation  in  fitvor  of  native  produce  ....  194,  241,  329 
in  what  cases  and  under  what  conditions  .  *  .  .  .  241 
complete  bona  fides  required;  going  into  a  French  port 

under  fijse  destination 242 

preemption ib, 

pitch  and  tar  in  maritime  wars 241 

provisions  not  so  zeokoned  per  se^  bat  under  circumi- 

stanoes 193 

rules  of  distinction    •        •        ,        , 194,  et  seq. 

Dutch  cheeses,  on  neutral  account,  from  Amsterdam  to     ^ 

Brest,  condenmed 196 

to  Bourdeaux  restored  195 

ship  timber,  by  the  Danish  treaty,  fir  planks  excepted        .        .        .25 

what  is  ship  timber,  how  determined S6 

Ccmv^,  sailing  under,  to  resist  visitation  and  search    .        .        •        .  ^     .        .  356 

Swedish  ships  under  convoy  condemned 379 

Declaration  of  queen  of  Sweden,  August,  1663 355 

Fretensioos  o£  the  Dutch,  1657 367 

D. 

Demurrage  .        .       .       ,^ 967, 290 


INDEX.  887 

Derelict,  yfhsX 41 

a  right  of  soTereigntj- 43 

salyage,  formerly  a  moietj        .        .        : 44 

now  discretionary  in  the  court '.        .     45 

by  French  law,  a  third  ^en 43 

Detention,  unjustifiable 287 

demurrage  given  against  captors t&. 

2>octim6n£9,  duly  documented,  a  relative  teim 289,317 

Droits  of  admiralty 230 

by  capture  in  roadsteads 932 

by  force  fVom  land 935 

by  non-commissioned  captors 231 

by  derelict 43,45,232 

settled  by  order  of  council,  1665 280 

Dutch  Greenland  trade,  attempt  of  neutrals  to  carry  it  on  in  their 

names,  how  considered  on  &ct8        .        .         3,  5,  e<  $eq. 

on  principles  of  law \l,etseq. 

l>iitoA,  fishing  boats 20 

comity  respecting  them  in  former  wars 21 

E. 

£nemy,  trading  with 196,248 

Evidence,  depositions  and  ship  papers  the  only  evidence  in  the  first 

instance 4 

when  contradictory,  what  rule  observed ;  considerations  in 

judging  between  them 7 

papers  in  no  case  to  be  kept  back  by  parties  or  agents     .  247 

commissioners  are  bound  to  receive  every  ship  paper  ....  248 
examination  of  a  person  not  presenting  himself  and  papers 

till  two  days  after  coming  into  port  prayed  by  claimant, 

notallow^ 331 

F. 

FoTiker  proof ,  by  plea  and  pro(^ 33 

opens  the  case  to  both  parties 313 

final 37 

by  test  of  affidavits 33,313 

does  not  open  the  case  to  captors,  but  by  leave  of  court   .  .  t&. 

by  documents  and  correspondence 33,  107 

by  attestations  of  confidential  clerks ib, 

how  foi&itable  by  mo/^  >i^ 127 

by  unneutral  misconduct 124 

l^  gross  misconduct 165 

Foreign  laws 50, 135 

Freight,  on  transshipment  of  prize  goods,  how  settled  between  the 

ship,  the  caigo,  and  the  transshippers     '        .        .        .        .      S89,  et  seq. 

on  contraband  refused.   (See  Contraband) 242,  288 

on  coasting  trade  of  the  enemy  refused.  (See  Coasting  trade)  .  5^6 

G. 

GenOlis.  Hisp.  Adv.  (cited) 51 


398  INDEX. 

Orotius  (cited) 51, 190 

H. 

Head-money^  Uie  Court  of  Admiralty  pronounces  not  whether  due      .        .        .157 

but  only  the  number  of  men      .        • i&. 

not  that,  when  there  is  a  cargo  on  board 158 

Heineccius,  de  nav.  oh  vecL  mere,  vet.  eommiss,  (cited) 288 

Hostilities  J  declared  by  France  against  England  and  Hollaitd,  February 

1,  1798 211 

by  England  against  Holland,  September  15th,  1795        .        .     117 
exercised  with  retrospective  operation  against  Dutch  pro- 
perty not  protected  by  the  proclamation    .        .        .        '112,  113,  117 

I. 

in^in^um  taken  at  Queenborough,  anno  1375,  (cited)         ....  38 

Interest  on  bottomry,  after  the  date  of  the  primum  decretum,  refused        .        1 75, 1 76 
ififerro^otorw*,  of  Court  of  Admiralty 381 

J. 

Jenkins,  Sir  Leoline,  (citdd) "      .        .        .        .41,51,66 

Jurisdiction  of  the  Court  of  Admiralty    .        .        * 283 

of  the  prize  court,  founded  in  capture  on  the  high  seas, 

jure  belli ib, 

extending  over  prize  goods  although  landed  after  capture        .  283,  284 

not  on  things  landed  before  capture 284 

of  the  instance  or  civil  court,  not  extending  over  things 

landed 282,  288 

occasional  inconvenience  of  the  limitation Hh 

over  foreign  ships ;  or  between  foreigners,  when  exercised  274,  280 

L. 

Lien,  on  things  rescued.     (See  Rescue) 277 

Loccenius,  (cited) 42 

M. 

3farcou,  capture  made  from  the  island.   (See  Droits  of  Admirdlty)       •.         286,237 

Master,  his  national  character,  how  fixed 17 

de  Jure  the  agent  of  the  owner  of  the  vessel,  so  as  to  bind  him 

by  contract  or  misconduct 84, 151, 156 

not  the  agent  of  the  owner  of  the  cargo,  unless  specially  con- 
stituted         84 

Monition,  to  arrest  a  British  ship  purchased  under  an  illegal  condem- 
nation.   (See  Condemnation) 322 

to  arrest  goods  as  prize,  (not  being  in  the  hands  of  the  captor, 

and  not  sufficientiy  identified,)  refused 328 

on  contempt  (See  Contempt)  ib. 

N. 

National  Character  of  a  vessel,  from  residence  of  the  owner        ...  13 

•from  sailing  under  a  foreign  pass  ...  12, 13 


INDEX.  399 

National  Character  of  a  yessel,  oontinaed.  Page 

fiom  emploTment  and  coiine  of  traffic         .    15. 103 
of  a  merchant,  &om  birth  or  residence  .  14, 17,  104,  810 

from  connection  with  a  house  of 
trade  in  the  enemy's  country,  under 
what  circumstances         .  .15,  106 

pro  hac  vice  horn  trading  with  the 
enemy ;  in  the  case  of  British  sub- 
jects, or  of  allies  in  the  war  .        .      316,  217,  220 

of  a  master.    (See  Master) 17 

of  mariners,  from  the  country  in  whose  service 
^     they  are  engaged    .  .        .        .        .  .24 

Navigation  Acts 220 

O. 

Ori^ofcouncO,  1664,  art  12,  (resistance);  6th  March 865 

1665,  (droits) 230 

of  court.    (See  Appraisement) 187 

Ordinance  of  France,  18th  Januaiy,  1797,  respecting  British  goods  341 

P. 

Poct/fco/um,  seizure  after;  responnbility  on  whom    ....     181,183,185 
Partnership  f  severance  prayed  by  assignees  of  one  partner  lately  be- 
come a  bankrupt,  after  restitution  in  solidum,  refused  .        .    327 
Part-owners  in  ship,  how  affected  by  the  act  of  one  partner  shipping  a 

contraband  cargo 330 

Pitch  and  tar,  in  ioaritime  wars  contraband 241 

Portugal^  law  respecting  recapture 74,  75 

Preemption,  (See  Contraband) ...        242 

Primum  decretum,  interest  after  the  date  of  the  decree,  refused    .  .  175,  176 

PHz6,  how  defined 288 

Prize  shipsy  by  English  law  bond  fide  transferable  from  the  enemy  to 

neutrals ;  by  the  French  law  not 124 

recovered  from  the  enemy,  restored  on  salvage  to  the 

former  owner 29 

Proclamation  to  the  Dutch,  who  should  withdraw  from  Holland    .        .  117 

Procuration  letters  to  be  exhibited,  on  purchase  of  ships  by  agents  in 

the  enemy's  country 159 

Provisions,  when  contraband -      .        .        .   198,  e^  seq. 

Puffendorjgr,  (cited) 351 

R. 

Recapture,  British  property  restored  on  salvage 68 

proper^  of  allies  treated  according  to  their  rules  of  treat- 
ing British  property ^        .  64,  78 

rule  of  reciprocity,  the  rule  of  England i&. 

rule  of  twenty-font  hours'  possession.    (See  Portugal)  .  78 

Register  ci  British  ship,  under  what  circumstances  dispensed  with         .      220,  et  seq. 
Rehearing  prayed,  on  suggestion  of  a  mistake  of  the  agent  as  to  claim, 

refused 170 


400  INDBX. 

Page 

Rescue  from  the  enemj,  considered  as  meritorioos S78 

gives  a  lien  in  rem • .        .        .  277 

between  British  subjects,  reward  not  lifliited 279 

rule  o£  recapture  usually  followed tft. 

between  foreigners,  the  rule  of  quantum  meruit t&. 

of  American  property  hy  British  sailcns.    (See  Jurisdiction)  980 
Restitution  does  not  bar  a  second  seizure  hy  other  captors ;  peril  of 

costs  and  damages 81 

Roadsteads,  capture  in.    (See  Droits) 939 

S. 

Sahxige  on  derelict    (See  Derelict) 41 

on  ships  in  distress,  liberally  allotted ;  considerations  respecting  it  .        .313 
not  to  be  confounded  with  mere  acts  of  pilotage    .       306 

claim  of,  rejected 313 

on  recapture,  to  ships  of  war  an  eighth,  to  prirateers  a  sixth, 

given  by  the  prize  act 79 

to  non-commissioned  captors 178,286,903 

by  late  law  of  Portugal,  an  eighth  to  ships  of  war,  and  a  fifth 

to  privateers 80 

to  Americans  recapturing  British  property  from  the  French    .  .  986 

on  rescue,  reward  not  limited      .        .        .    ^ 979 

of  American  property  by  British  sailors  ....  982 

S^arc^,  right  of .        360 

Selden  de  Dom,  Mar,  (cited) 49 

Simpson,  Sir  E.  (cited) 43,  63 

Stat,  cited,  Magna  Charta,  art.  41,  reciprocity  towards  enemy  merchants  .     64 

3E.  I.  C.4,      >         , 

i7E.n.c.ii,  ;^^*^ *^ 

20  G.  UL  c.  45,  Levant  act 207 

20  6.  JJL  c.  29,  Trade  from  Grenada,  &c 208 

33  G.  m.  c.  66,  Prize  act .        .        .237 

35  G.  m.  c.  15,  and  80  \ 

36  G.  ni.  c.  76,  J  respecting  landing  of  Dutch  property  .        .  197 

37  G.  m.  c.  12,  ) 

Suppression  of  papers,  how  &r  a  circumstance  of  suspicion  ....  134 

Switzerland  and  other  interior  countries,  allowed  to  trade  through  the 

ports  of  a  belligerent,  on  what  terms 22,  23 


T. 

Timber,  whether  ship  timber.    (See  Contraband) 20 

Trade  of  British  subjects  with  an  enemy  illegal  .         ...       29, 196,  948 

of  allies  in  the  war 217 

house  of,  in  enemy's  country.    (See  National  Character)  .         .        •      15 
Transitu,  goods  (of  an  enemy's  colony  surrendering  between  the  time 
of  sailing  and  capture)  do  not  change  their  hostile  cha- 
racter tn  franW^         112,113,119 

transfers,  bond  fide,  made  of  property  in  trantUu,  before 

hostilities 338 

Treaties  (cited),  with  Denmark,  1670,  contraband,  (with  additional 

article,  July  4, 1780,  22,  25,  90) 323 


INDEX.  401 

TVeaHes,  continiied.  Page 

with  Portngal,  1654,  art.  19,  Kestitation  bj  neatnl  power  ...  66 
with  Sweden,  1661,  art  11,  (lending  of  ships)  .  .  .  .  .39 
wi&  America,  November  19, 1794,  (warning  of  blockade)  .        .        .156 

between  America  and  Holland,  (convoy) 362 

between  France  and  Mecklenberg,  (resistance  or  combat)    .        .        .364 


VaHn,  (cited) 20,  42,  60, 199,  364 

FoffcZ,  (cited) 186,193,843,864,872 

Fm/ica<um  of  a  Inll  of  sale  and  ship  papers 258,261,817 

Visiiatian  and  search,  an  incontestable  right  of  belligerents       ....       860 
resistance  consequence  of 368 

W. 

Wiseman,  Sir  Robert,  ici\»d) 193,869 


XND  OF  YOLUHB  Z. 


REPORTS 


OF 


CASES 

ARGUED     AND     DETERMINED 


HIGH  COURT  OF  ADMIRALTY. 

COMMENCING  WITH 

# 

THE  JUDGMENTS 

OF 'THE 

RIGHT   HON.   SIR   WILLIAM    SCOTT. 

MICHAELMAS  TERM,  1798. 

By   CHR.  ROBINSON,  LL.D., 

ADVOCATE. 

EDITED  BY  GEORGE  MINOT, 

GOUHBEUiOB  AT  LAW. 

VOLUME    II. 


BOSTON: 
LITTLE,  BROWN  AND  COMPANY. 

1853. 


Entered  according  to  Act  of  Congress,  in  the  year  1853, 

Bt  Little,  Bbown  and  CoHPAirr, 

in  the  Clerk's  Office  of  the  District  Court  of  the  District  of  Massachusetts. 


UIVER8IDE,    CA31BKIDOE: 
rULSTED   BY  fl.   O.  HOUOHTON  AST)  OOHPASY. 


NAMES 


OF 


CASES    REPORTED, 


Adelaide,  Bo8e    . 

Beurss  Yah  KoNiKOBBSBa, 
melfl    .... 

Calypso,  Sclitiltz  . 

Caltpbo,  Speck    . 

Cape  of  Good  Hope   • 

Christopher,  Styboom 

Concordia,  Bajzaid    . 

Conqueror,  Tate 

Dordrecht,  AdminJ  Lucas 

Eenrom,  Fronier  . 

Fabtus,  Cowper    . 

Favourite,  De  Jeraej . 

Fortune,  Smith    . 

Frau  Maria,  Jansen    . 

GsBTRUTDA,  De  Vries  . 
Haabet,  Vette 
Harmont,  Bool 
HoFFNXJNO,  Berena 
HuBTiOE  Hane,  Dahl  . 
Immanuel,  Eysenbei^  . 
IsABKLLA,  Brand  . 
JoNO£  Petronella,  Eens 
JuKO,  Beard  . 
Juno,  Beard  . 
K£Ni>KB8  Kinder,  HajBen 
La  Bosins     . 


She- 


Paga 
111 

169 
298 
154 
274 
209 
102 
808 

55 

1 

245 

282 

92 
292 
211 
174 
822 
162 
124 
186 
241 
131 
116 
120 

88 
877 


Maroarbtha  Maodalbna,  Fred- 
bom    

MiNERTA,  Henricksen    . 
Neptunus,  Hempel 
NoTDT  Gedacht,  Waalraye . 
Pacext  de  Belboa,  Depucheta    . 
Perseyerance,  Fittor 
PoLLT,  Laskey 
Princessa,  ZaTala 
Princessa,  Zayala 
Providentia,  BSnch 
Bebecca,  Moore    . 
RisiNO  Sun,  Wilkye 
RoBiNETT  against  The  Exeter 
Rosalie  and  Betty,  Gebhardt 
Rose,  Young . 
Sally,  Joy    . 
Speculation,  Feroe     . 
SusA,  Hussey 
Two  Susannahs,  Braren 
Vbyheid,  Admiral  De  Winter 
Vrouw  Johanna,  Okhen 
Walsinoham  Packet,  Bell 
War  Onsean,  Biedumpel 
Welvaart  Van  Pillaw,  Botter 

WiLHELMINA,  CarlsOR    . 


Paiga 

188 
802 
110 
187 
188 
289 
861 

81 

49 
142 
101 
104 
261 
848 
206 
224 
298 
251 
182 

16 
109 

77 
299 
128 
101 


NAMES 


OF 


CASES     CITED. 


Betsey 210 

Canada 20,  26 

Colonial  Cases,  An.  1756        .    148,  201 
Eliza  Worseley       .        .  79,84 

Enterprize      .....      84 

Etrusco 84 

Fladoyen        ....     209,889 

Harmony 210 

Hbokskaxpel 62 

Ker'scase 48 


Jaggernaikporam 
LeFmnc 
Lowestoff 
Mars 

Negapatam 
San  Joseph 
Twee  Gesusters 
Verwagting  . 
Yronw  Dorothea 


.      64 
.    286 
18 
.      22 
.    278 
18,25 
276,284 
.     198 
246,  247,  248 


CASKS  OF  THE  FORMEB  TOLUMB  SINCE  HBABD  ON  APPEAI.. 

(Befbre  the  Lords  Commissioners  of  Appeal  in  Prise  Causes.) 

Betsbt,  Muiphy,  Jane  22, 1799.    Affirmed,  but  no  costs  given.    Conr.  toL  L  p.  101. 
ExBDBN,  Meyer,  February  10, 1800.    Affirmed. 

(Before  the  Judges  Delegate  in  Causes  Civil  and  Maritime.) 
The  Bbttt  Cathcart,  Gillespie,  July  1, 1800.    Affirmed. 


REPORTS  OF  CASES 


DETERMINED    IN    THE 


HIGH  COURT  OF  ADMIRALTY. 


The  Eenrom,  Fronier,  master.^ 

May  21,  1799. 

Trade  of  nentrals  with  the  colony  of  the  enemy. 

Effect  of  covering  enemy's  property,  hy  neutral  merchants,  with  regard  to  other  gooda  bo- 
longing  to  them,  in  the  same  case.^ 

This  was  a  case  of  a  ship  and  cargo  taken  on  a  voyage  from  Ba- 
tavia  to  Copenhagen,  December  27, 1798,  by  his  majesty's  ship,  The 
Brilliant. 

Judgment. 

Sir  William  Scott.  In  this  case  the  ship  is  claimed  as  the  en- 
tire property  of  Messrs.  Fabritius  and  Wever,  of  Copenhagen,  and 
half  the  cargo  also  is  claimed  as  belonging  to  them,  by  Mr.  Fabritius, 
the  son,  being  employed  as  supercargo  on  board  this  vessel. 

The  court  directed  that  this  gentleman  should  give  some 
account  of  the  property  of  the  remainder  •of  the   cargo.    [*2  ] 
It  being  claimed  "  as  the  undivided  property  of  Fabritius 
and  others,"  he  was  called  upon  to  specify  who  were  the  copartners. 
The  court  was  more  particularly  induced  to  make  this  order,  by  the 
special  application  which  had  been  made  on  the  part  of  the  claimant 
to  aUow  this  very  gentleman  to  be  examined,  as  a  person  who  was 
acquainted  with  every  particle  of  the  transaction,  and  who  could  give 
the  court  the  most  satisfactory  information  upon  every  circumstance 


1  [Affirmed  on  appeal,  Mart^h  27, 1802.] 

«  [The  Susa,  2  C.  Rob.  251 ;  The  Graaf  Bemstorf,  8  C.  Rob.  109 ;  The  St  Nicholas, 
1  Wheat,  417 ;  The  Betsys  2  Gall.  877;  The  Fortuna,  8  Wheat  236 ;  The  Doe  Her- 
manoa,  8  Wheat  76 ;  The  Calypso,  2  C.  Rob.  154 :  The  Herkimer,  1  Sten.  B.  17.] 
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belonging  to  it.  To  the  surprise  of  the  court,  this  gentleman  has 
now  said  in  his  affidavit,  "  that  he  canhot  set  forth  the  specific  inte- 
rests, except  as  hereafter  mentioned,  as  he  was  sick  and  confined  at 
Batavia,  and  obliged  to  entrust  the  actual  shipment  of  the  cargo  to 
Mr.  Inglehart,  with  whom  he  had  not  come  to  any  final  settlement 
before  he  left  that  place."  It  is  worthy  of  notice  that,  although  Mr. 
Inglehart  was  the  actual  shipper,  his  name  does  not  appear  in  any 
one  of  the  ship's  papers,  although  it  has  happened  to  peep  out  since, 
in  several  other  cases.  It  is,  I  think,  on  the  face  of  this  excuse,  an 
extraordinary  circumstance,  that  a  person  employed  as  supercargo  in 
a  foreign  country,  (who  must  necessarily  be  required  to  give  an  ac- 
count of  all  his  transactions  to  his  principals,)  falling,  from  illness, 
under  the  necessity  of  executing  his  trust  by  an  agent,  should  not, 
immediately  on  his  recovery,  put  himself  in  possession  of  every  thing 
that  had  been  done  for  him  by  his  substituted  agent  during  his  con- 
finement ;  this  is  surely  no  more  than  what  every  agent,  in  such  a 
situation,  would  naturally  have  done.  Mr.  Fabritius  says,  "  he  did 
not ;"  — "  but  knowing  that  the  funds  arising  from  the  out- 

[•3  ]  ward  cargo  of  this  vessel,  •and  from  the  profits  of  her 
voyage  to  China,  as  far  as  they  were  applied  to  the  present 
cargo,  were  not  equal  to  more  than  a  moiety ;  and  also  learning  in 
England  that  Messrs.  Fabritius  and  Wever  had  caused  insurance  to 
be  made  here  to  the  amount  of  about  half  of  this  cargo,  he  is  led  to 
believe  that  not  more  than  a  moiety  belongs  to  these  gentlemen." 
The  court  cannot  forget  that,  in  a  very  late  case.  The  Denmark,  this 
very  outward  cargo  of  The  Eenrom  was  represented  as  overflowing 
the  capacity  of  her  return,  and  as  being  employed  in  purchasing  a 
large  ship  over  and  above  that  returned  cargo.  It  now,  however,  ap- 
pears that  it  was  not  equal  to  a  moiety  of  the  returned  cai^.  The 
other  moiety,  Mr.  Fabritius  says,  ^  he  supposes  to  have  belonged  to 
Mr.  Inglehart,  or  to  some  person  for  whom  he  acted."  He  says,  in- 
deed, that  Mr.  Inglehart  told  him  it  belonged  to  him ;  but  whether 
in  his  own  right  or  as  agent  he  cannot  say ;  <<  but  from  hearing,  on 
his  return  to  England,  that  Marshall  Blucker  had  caused  an  insurance 
to  be  made  here  on  a  part  distinct  from  Messrs.  Fabritius  and  We- 
ver, he  is  induced  to  think  that  some  part  belongs  to  him." 

This  leads  me  to  dispose  of  this  part  of  the  case,  the  interest  of  Mr. 
Blucker.  First,  Mr.  Cowie  states,  in  his  affidavit,  ^  that  he  received 
orders  (he  does  not  say  from  whom)  in  May,  1798,  to  insure  for 
Marshaill  Blucker,  in  The  Eenrom,  one  thousand  two  hundred  pounds 
on  ship  and  cargo,  and  that  he  believes  him  to  be  interested  to  that 
amount"  It  appeared  to  the  cotfirt  to  be  an  extraordinary  circum- 
stance that  the  insurance  should  be  made  in  these  terms,  on  ship 


vC^ 


HIGH    COURT    OF    ADMIRALTY. 


The  Eenrom.    S  C.  Rob. 


and  cargo,  for  a  person  who  was  not  suggested  to  have 
•any  interest  in  the  ship;  and  the  explanation  was,  that  [•4  ] 
Marshall  Blucker,  not  being  a  mercantile  man,  might  have 
fallen  into  this  error  inadvertently.  I  should  rather  have  thought  that 
such  an  expression,  deviating  from  common  speech,  was  more  like 
the  phrase  of  a  person  speaking  in  technical  language,  than  of  a  per- 
son ignorant  of  trade,  and  writing  simply  from  his  own  apprehension 
of  his  own  concerns ;  and  more  especially  since  I  learn,  on  reference 
to  the  merchants,  that  it  is  mercantile  language,  and  that  such  an  in- 
surance, though  including  ship  and  cargo,  is  allowed  to  apply  solely 
to  an  interest  of  that  amount  in  the  cargo,  if  the  party  had  an  interest 
in  the  cargo  to  that  amount,  and  no  interest  in  the  ship.  Mr.  Cowie 
states  farther,  "  that  he  has  written  for  instructions,"  but  does  not  say 
when.  This  ship  was  brought  in  in  January,  1799.  As  a  careful 
and  diligent  agent,  he  must  have  taken  the  first  opportunity  of  giving 
intelligence  of  the  capture ;  but  it  is  not  said  what  answer  was 
received,  nor  is  it  even  said  that  Mr.  Cowie  expects  directions  to 
claim.  No  paper  on  board  expresses  the  name  of  Mr.  Blucker,  and 
he  is  perfectly  quiescent,  and,  as  far  as  appears,  ignorant  of  the  mat- 
ter ;  therefore,  on  the  whole,  I  think  this  is  not  such  a  claim  as  I  can 
admit  under  the  circumstances  in  which  it  is  introduced  If  Marshall 
Blucker  has  any  real  interest  in  this  cargo,  he  may  still  claim  it  else- 
where, in  the  Court  of  Appeal. 

There  is  another  claim  that  I  will  also  dispose  of  before  I  come  to 
the  consideration  of  the  ship  and  cargo.  It  is  a  daim  of  Mr.  Fabri- 
tius,  the  supercargo,  for  some  bills  of  exchange  asserted  to  have 
been  given  for  money  borrowed  for  the  repairs  of  the  ship, 
and  *  purchased  afterwards  on  his  own  account,  from  the  [  *  5  ] 
person  in  whose  favor  he  had  originally  drawn  them ;  these 
are  pressed  as  regular  bottomry  bonds.  It  is  not  a  little  extraordi- 
nary that  Mr.  Fabritius,  having  such  full  power  over  the  whole  con- 
cern as  supercargo,  should  resort  to  this  mode  of  raising  money ; 
but  it  is  only  necessary  to  Ibok  at  the  papers  produced,  to  sec  whe- 
ther they  are  of  that  species  of  instruments  which,  in  maritime  law, 
will  constitute  a  lien  on  the  ship.  If  I  should  think  that  they  are  not 
of  that  description,  it  will  not  be  necessary  to  enter  into  the  question 
whether  a  claim  can  be  given  on  account  of  a  mere  lien  on  a  cap- 
tured ship ;  though  I  am  of  the  opinion,  for  the  moment,  that  it  is 
not  such  an  interest  as  is  regarded  and  protected  by  the  prize  law. 
Now,  looking  at  these  bills,  I  am  rather  inclined  to  think  that  they 
are  not  of  that  kind  which  the  maritime  law  supports  as  hypotheca- 
tion bonds ;  there  is  no  binding  of  the  vessel,  no  hypothecation  what- 
ever;   they  are  mere  bills  .of  exchange,  stating  something  about 
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repairs,  indeed,  but  in  no  sense  bearing  the  binding  force  of  bottomry 
bonds.  In  the  most  liberal  ^^ay  in  which  they  can  be  considered, 
and  with  the  least  scrupulous  adherence  to  form  that  is  consistent 
with  substantial  reasoning,  I  cannot  hold  them  to  be  maritime  bot- 
tomry bonds,  and  I  reject  the  claim  founded  on  them. 

I  come  now  to  the  consideration  of  the  ship  and  cargo ;  or  rather, 

I  shall  invert  the  order,  and  conside/  the  cargo  first.     The  outward 

cargo  of  this  voyage  consisted  of  tar,  sheathing  copper,  sail  cloth,  and 

other  articles,  which,  by  treaty,  this  country  and  Denmark  are 

[  *  6  ]  expressly  forbidden  to  carry  to  the  enemy  of  the  *  other.  It 
sets  out,  therefore,  with  a  violation  of  public  treaties,  and  of 
the  private  law  of  Denmark ;  because  every  treaty  is  a  part  of  the 
private  law  of  the  country  which  has  entered  into  that  treaty,  and  is 
as  binding  on  the  subjects  as  any  part  of  their  municipal  laws.  The 
clearance  was  general  to  the  East  Indies,  though  in  some  papers  a 
destination  to  Fredericksnagore  is  held  out  With  respect  to  these 
general  clearances  to  the  East  or  West  Indies,  I  cannot  say  that  they 
are  absolutely  and  necessarily  illegal,  although  they  are  certainly  in- 
convenient to  all  parties,  by  throwing  a  great  uncertainty  on  the  na- 
ture of  the  intended  voyage.  If  neutral  governments  permit  these 
indefinite  clearances,  which  seem  to  allow  a  destination  to  the  ports 
of  a  belligerent,  (if  such  belligerent  has  any  ports  in  the  East  or 
West  Indies,)  it  seems  proper,  at  least,  that  the  nature  of  the  cargo 
should  correspond,  and  care  should  be  taken  that  the  cargo  should 
be  such  as  their  subjects  are  allowed  to  carry  to  an  enemy's  port; 
there  should  be  an  aflSdavit,  as  in  voyages  to  an  enemy's  port,  that 
the  cargo  contains  no  prohibited  goods;  for  without  some  pre- 
caution of  this  kind  great  frauds  may  be  committed  against  the  pub- 
lic treaties  of  the  country,  and  the  country  may  be  involved  in  the 
consequences  of  such  frauds.  There  seems  to  'have  been  no  such 
security  taken  in  this  case,  and  therefore  I  am  inclined  to  think  that 
there  must  have  been  some  understanding  on  this  subject  at  Copen- 
hagen, that  the  voyage  was  to  be  to  thfir  own  ports,  or  to  neutral 
ports  only  ;  for  it  is  not  to  be  imagined  that  such  a  general  clearance 
could  have  been  obtained  for  articles  of  this  description,  being  under- 
stood to  have  a  liberty  of  going  to  an  enemy's  port     Such 

[•7  ]  a  thing  cannot  be  •supposed,  without  imputing  to  the 
Danish  government  such  a  connivance  at  the  irregular  and 
illegal  conduct  of  its  subjects,  as  I  am  in  no  degree  disposed  to  sur- 
mise. The  fact,  however,  is  asserted  to  be,  that  this  vessel  left  Co- 
penhagen with  these  noxious  articles  on  board,  and  with  full  liberty 
of  going  to  any  port.  That  there  was  any  other  destination  than  to 
Batavia  is  not  suggested  by  any  one  circumstance  in  the  caase; 
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therefore  we  may  describe  it  to  have  been  a  voyage  not  contingent^ 
nor  lefl  optional,  but  clear  and  certain,  and  definite,  in  direct  viola- 
tion of  public  treaties,  and  of  the  law  of  Denmark,  founded  on  those 
treaties. 

These  are  circumstances  in  limine^  and  this  is  the  manner  in  which 
the  voyage  sets  out.  The  next  circumstance  on  which  I  shall  observe 
is,  that  the  management  of  this  whole  affair  seems  to  have  been  com- 
mitted to  Mr.  Fabritius,  jun.,  and  that  he  acted  with  unlimited  control, 
although  he  is  scarcely  mentioned  in  the  papers ;  only  in  a  corner  of 
the  instructions  given  to  the  master,  who  was  to  conduct  every  thing. 
Mr.  Ponsaing,  who  was  master  of  the  outward  voyage,  is  directed  to 
go  to  Fredericksnagore  and  manage  every  thing;  but  in  a  note 
^  Ponsaing  and  the  supercargo  are  directed  to  dispose  of  the  cargo 
and  to  invest  another  in  the  best  manner  they  might  be  able ; "  this 
is  the  only  manner  in  which  Mr.  Fabritius  is  mentioned,  in  a /charac- 
ter merely  assisiendo^  although  he  now  appears  to  have  been  intrusted 
with  unlimited  power  over  the  whole  business. 

The  instructions  farther  direct,  "  that  if  the  cargo  should 
not  be  sufficient  for  the  returned  voyage,  other  *  goods  might   {  *  8  ] 
be  taken  on  freight,  with  a  condition  that  they  should  be  con- 
signed to   Messieurs  Fabritius  and  Wever."     This  is  not '^  like  an 
authority  to  buy  a  cargo  in  undivided  moietiea  for  these  gentlemen, 
and  other  persons;  there  are  no  directions  for  a  partnership.     When 
I  see  how  these  instructions  are  executed  and  by  whom,  in  a  man- 
ner totally  different  from  what  they  purport,  I  am  strongly  induced 
to  suspect  that  they  are  merely  colorable  instructions,  and  that  the 
real  history  of  this  transaction  is  connected  with  previous  arrange- 
ments in  Batavia  between  Messieurs  Fabritius  and  Wever,  and  Mr. 
Inglehart,  the  person  actually  employed  in  putting  this  cargo  on 
board. 

The  cargo  is  put  on  board  by  him,  and  it  is  a  very  material  ques- 
tion, on  which  the  fate  of  the  cargo,  and  of  the  ship  likewise  may 
depend,  whether.it  was  the  intention  of  the  supercargo,  in  this 
part  of  the  transaction,  to  mislead  the  British  courts  of  justice,  and 
British  cruisers,  as  to  the  property  of  the  cargo  ?  for  I  am  of  opinion, 
that,  if  such  an  intention  can  be  proved  in  the  agent,  let  the  interests 
of  his  employers  in  Denmark  be  what  they  may,  they  must  be 
affected  by  his  conduct,  and  the  consequence  will  attach  on  them  to 
confiscate  their  property  so  engaged.  This  is  no  ordinary  super- 
cargo. He  is  the  son  of  his  employer,  and  appears  to  have  been  dele- 
gated with  greater  powers  than  supercargoes  usually  enjoy ;  his  con- 
duct must  in  point  of  law  and  conscience,  and  under  the  most  lenieat 
considerations  of  equity,  be  held  to  bind  his  principal  with  peculiar 
1* 
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force.    In  strict  law  every  supercargo  will  bind  his  employer;  and 

although  where  law  is  administered  with  great  indulgence, 
[  •  9  ]    cases  may  arise  in  which  the  court  will  not  implicate  *  the 

owner,  as  in  some  cases  where  supercargoes  have  appeared, 
taking  in  small  parcels  of  goods  in  contradiction  to  the  orders  of  their 
employers,  the  court  has  thought  it  hard  to  involve  the  interests  of 
the  owners,  though  perhaps  strictly  responsible ;  yet  this  is  not  a  case 
entitled  to  any  such  favorable  treatment ;  this  is  not  the  case  of  a 
small  portion  of  a  cargo  taken  in  from  false  compassion  to  others,  or 
from  corrupt  views  of  private  interest;  the  fraud,  if  any,  in  this 
instance,  must  be  that  of  a  deliberate  interfering  in  the  war,  to  mask 
and  withdraw  from  the  rights  of  a  belligerent,  the  property  of  his 
enemy,  to  the  amount  of  one  half  of  a  most  valuable  cargo.  It  is 
not  the  case  of  an  ordinary  supercargo ;  the  person  delegated  is 
intrusted  with  the  fullest  powers,  and  if  he  has  abused  his  powers  so 
largely  conferred,  it  is  to  him  that  the  owners  must  look  for  redress. 

The  regular  penalty  of  such  a  proceeding  must  be  confiscation ;  for 
it  is  a  rule  of  this  court,  which  I  shall  ever  hold,  till  I  am  better 
instructed  by  the  superior  court,  that  if  a  neutral  will  weave  a  web  of 
fraud  of  this  sort,  this  court  will  not  take  the  trouble  of  picking  out 
the  threads  for  him,  in  order  to  distinguish  the  sound  from  the  un* 
sound ;  if  he  is  detected  in  fraud  he  will  be  involved  in  toio.  A  neu- 
tral surely  cannot  be  permitted  to  say,  "  I  have  endeavored  to  protect 
the  whole,  but  this  part  is  really  my  property,  take  the  rest  and  let 
me  go  with  my  own."  If  he  will  engage  in  fraudulent  concerns 
with  other  persons,  they  must  all  stand  or  fall  together.  Let  us  see, 
then,  if  there  is  not  reason,  «ot  only  to  suspect,  but  to  conclude,  that 

there  was  a  design  to  represent  the  cargo,  which  appears  to 
[  'lO  ]  have  belonged  in  great  part  to  'Inglehart  the  Dutchman,  as 

the  entire  property  of  Fabritius  and  Wever.     In  the  first 
place  Mr.  Inglehart  was  the  shipper,  yet  his  name  is  not  once  men- 
tioned in  the  papers;  in  no  one  place  does  his  name  occur,  which 
cannot  be  an  accidental  omission,  since  it  is  according  to  the  most 
ordinary  course  of  business  that  the  name  of  the  shipper  should  be 
specified.     I  must,  therefore,  consider  this  suppression,  as  a  studied 
contrivance,  to  withdraw  from  the  notice  of  the  court,  every  connec- 
tion that  Mr.  Inglehart  has  had  with  this  transaction.     The  master 
and  the  mate  describe  Fabritius  and  Wever  as  the  entire  proprietors, 
«nd  Mr.  Fabritius,  jr.,  as  the  shipper;  they  were  examined  as  soon  as 
the  ship  was  brought  in,  and,  as  we  may  presume,  before  they  were 
apprised  of  the  existence  of  other  papers.    They  agree  with  the  formal 
papers  in  keeping  out  of  sight  the  name  of  Inglehart,  and  never  once 
make  mention  of  him.     This  is  an  extraordinary  circumstance,  for 
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the  master  is  in  ibis  case  not  a  common  carrier-master.  He  is  a  confi- 
dential manager  of  the  business,  according  to  the  instractions ;  yet  so 
much  is  he  kept  in  the  dark,  or  keeps  himself  so,  that  he  represents 
Fabritius  and  Wever  as  the  entire  proprietors  of  the  cargo.  It  is 
said,  as  an  excuse  for  this  man,  that  he  was  affected  with  an  almost 
total  derangement  of  mind  whilst  he  was  at  Batavia,  owing  to  the 
climate,  and  that  he  came  home  perfectly  ignorant  of  th@  transac- 
tion ;  but  there  is  no  mention  of  this  malady  in  his  deposition,  nor 
are  there  any  signs  of  it ;  he  gives  a  cool  and  rational  recital  of  facts, 
and  shows  at  least  a  method  in  his  madness,  in  every  part  of  his  con- 
duct that  presents  itself  to  our  view.  He  was  appointed  joint 
agent  with  Fabritius,  *yet  he  was' left  under  the  delusion  [  *11  ] 
that  the  whole  cargo,  of  which  only  half  is  now  claimed, 
belonged  to  Messrs.  Fabritius  and  Wever.  If  he  was  deceived,  it 
serves  to  establish  the  imposition  on  the  part  of  others.  If  he  joined 
in  the  deceit,  it  still  further  fortifies  the  suspicion  of  a  general 
combination  of  fraud.  Mr.  Fronier,  who  was  the  master  substituted 
in  his  place  for  the  returned  voyage,  lies  under  the  same  mistake ;  he 
describes  the  cargo  as  the  entire  property  of  Fabritius  and  Wever.  I 
do  not  say  that  this  court  will  lay  down  a  rule  so  harsh  as  to  require 
that  every  carrier-master  should  know  the  property  of  every  part  of 
her  cargo;  yet  in  time  of  war  it  cannot  be  unknown  to  neutrals 
that  the  master  is  expected  to  speak  to  the  property  of  his  cargo ; 
m6re  especially  in  a  case  like  this,  where  the  property  is  so  great  as 
one  half,  and  where  the  master  is  a  confidential  person,  and  where 
there  is  a  son  of  his  employer  in  the  character  of  a  supercargo  on 
board.  Totsd  ignorance  can  scarcely  happen  to  such  a  master ;  and 
where  it  is  pretended,  it  strongly  rivets  on  the  mind  of  the  court  a 
suspicion  (by  which  I  always  mean  a  legal  suspicion)  that  there  is 
something  behind,  which  it  is  for  the  interest  of  the  parties  to  con- 
ceal. But  the  matter  does  not  end  here ;  there  is  no  mention  of  any 
distinction  of  property  in  the  papers.  The  invoice  describes  the 
whole  cargo  as  the  property  of  Fabricius  and  Weaver;  and  this 
paper  is  signed,  not  by  the  master  but  by  the  supercargo.  Jt  is  said 
that  the  invoice  is  not  a  paper  of  consequence,  that  the  bill  of  lading 
is  the  document  to  which  reference  is  usually  made:  but  this  is 
both.  It  is  a  bill  of  lading  as  well  as  an  invoice.  Then  how 
came  *  this  on  board  ?  It  is  said  that  ]\Ir.  Fabritius  was  ill,  [  *  12  ] 
that  the  lading  was  conducted  for  him,  and  that  he  signed 
the  paper  without  attention  to  its  contents.  How  can  I  accede  to 
such  an  explanation?  Is  it  credible  that  a  man,  intrusted  with  the 
management  of  so  large  a  concern,  should  fall  into  such  a  misappre- 
hension as  to  sign  a  solemn  paper  asserting  the  whole  property  to 
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belong  to  his  employer,  when  he  well  knew  that  it  did  not?  or  can  it 
be  believed  that  on  his  recovery  he  should  not  have  made  himself 
acquainted  with  every  thing  that  had  been  done  for  him  ?  To  act 
otherwise  would  be  so  monstrous,  that  no  pretence  of  illness  is  suffi- 
cient to  apologize  for  it. 

But  it  is  said  Mr.  Fabritius  has,  since  his  arrival  in  England,  dis- 
closed the  truth  and  given  in  his  claim  for  only  one  half,  and  much 
credit  is  assumed  for  this  instance  of  fair  and  ingenuous  conduct. 
AUpwing  all  the  merit  that  is  due  to  such  a  recantation,  I  do  not 
know  that  it  can  be  of  any  avail  to  protect  this  case  from  the  penal- 
ties attaching  on  the  former  part  of  the  transaction ;  for  if  the  court  is 
satisfied  that  the  intention  was  to  hold  out  to  British  cruisers  a  noU 
me  langere  as  to  the  whole  on  an  appearance  of  its  being  Danish 
property,  although  a  loctis  penitentice  is  to  be  allowed  to  all  men,  I 
cannot  but  think  that  it  comes  a  little  too  late,  under  the  circum- 
stances of  the  present  case.  Shall  a  deceit  be  allowed  during  the 
whole  of  such  a  voyage ;  and  after  it  has  had  a  great  part  of  its  effect 
in  deceiving  our  cruisers,  shall  it  be  done  away  by  this  late  confession  ? 
If  the  representation  of  the  papers,  and  the  master,  and  the  substi- 
tuted master,  had  been  believed,  the  whole  of  this  cargo 
[  •  13  ]  •  would  have  been  long  ago  safe  in  Copenhagen  or  Ame- 
rica. But  what  is  more  material,  it  is  to  be  remembered 
that,  before  the  present  claim  was  given,  a  disclosure  of  evidence  had 
been  obtained  from  the  papers  of  some  other  cases.  In  The  Nancy, 
which  was  a  ship  under  the  management  of  the  same  parties,  it  had 
come  to  light  that  Mr.  Inglehart  was  concerned  in  the  cai^o  of  The 
Eenrom,  and  in  the  exact  proportion  which  squares  with  Mr.  Fabri- 
tius's  amended  claim.  This  circumstance  very  much  detracts  from  the 
merit  of  the  confession,  there  being  every  reason  to  presume  that  no 
such  claim  would  have  been  given  if  the  evidence  already  exhibited 
in  that  case  had  not  shown  that  a  claim  for  the  whole  would  be  com- 
pletely falsified ;  if  so,  the  purpose  of  fraud  is  abandoned,  merely 
because  it  can  no  longer  be  maintained. 

Is  the  court  then  to  .believe  that  Mr.  Fabritius  came  into  this 
country  with  an  intention  of  making  this  disclosure,  and  of  making 
the  claim  as  it  now  stands  ?  or  that  he  meant  to  hold  out  the  pro- 
perty to  be  as  the  formal  papers  represent?  When  I  look  to  the 
other  steps  leading  to  this  fraud,  when  I  find  all  the  papers  on  board 
in  this  tenor,  and  see  the  master  and  the  displaced  master  using  the 
same  language  in  their  depositions,  even  after  their  arrival  in  this 
country,  it  would  be  a  strain  of  charity,  much  beyond  what  is  con- 
sistent with  justice,  if  I  did  not  say  that  it  was  an  intention,  carried 
into  effect,  to  cover  the  whole  cargo,  as  the  property  of  Fabritius  and 
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Wever,  by  persons  knowing  the  contrary,  and  whose  acts  will  legally 
affect  their  employers.  What  in  my  judgment  decisively 
proves  that  such  was  the  determined  purpose  *of  the  parties  [  *  14  ] 
is,  the  fact  that  appears,  that  this  ship  was  first  carried  into 
Lisbon,  and  that  an  inquiry  was  there  instituted  respecting  the  pro- 
perty of  this  ship  and  cargo.  It  has  been  pressed  upon  the  court,  by 
the  captors,  to  receive  the  depositions  there  made  by  Mr.  Fabritius 
and  others ;  but  the  court  has  declined  to  receive  those  depositions, 
as  irregularly  taken,  and,  therefore,  cannot  advert  to  them.  How  jVIr. 
Fabritius  swore  upon  that  occasion,  with  respect  to  this  cargo,  I  can- 
not say ;  but  I  cannot  think  it  otherwise  than  highly  probable,  that 
he  represented  the  property  as  entirely  belonging  to  the  house  of 
Fabritius  and  Wever ;  because  I  think  it  impossible  that  after  such 
an  inquiry  had  been  pursued  at  Lisbon,  the  master  and  the  displaced 
master  should  have  continued  in  the  error  (if  it  is  a  mere  error)  that 
has  led  them  to  depose  here  to  the  same  .effect;  unless  he  had  so 
held  it  out,  as  well  in  those  depositions,  as  in  the  conversations  which 
he  must  since  have  had  with  them,  prior  to  their  examinations  here. 
And  when  I  recollect  his  extreme  eagerness  to  be  examined  here 
upon  his  arrival,  I  cannot  but  think  that  he  was  at  that  time  fully 
prepared  to  support  upon  oath  the  same  representation;  and  that 
nothing  but  the  subsequent  information  he  received,  that  the  secrets 
had  already  been  betrayed  by  the  papers  of  The  Nancy,  prevented  him 
from  so  doing. 

With  respect  to  the  ship.  Is  th6  property  in  that  so  proved  as  to 
support  a  claim  for  restitution  without  farther  proof?  If  that  could 
be  maintained,  I  might  perhaps  allow  it  to  be  distinguished  from  the 
other  part  of  the  case.  But  if  farther  proof  is  necessary,  it 
comes  to  this  question.  Are  persons  so  convicted  *  of  an  [  *  15  ] 
attempt  to  impose  on  the  court  entitled  to  the  privilege  of 
giving  farther  proof?  The  ship  was  built  at  Batavia,  and  has  been 
constantly  trading  from  Batavia.  It  must  have  been  the  property  of 
Dutchmen;  and,  therefore,  under  any  circumstances  a  bill  of  sale 
would  be  necessary ;  and  under  the  particular  circumstances  which  I 
have  pointed  out,  a  bill  of  sale  could  hardly  be  deemed  sufficient 
But  a  thicker  cloud  is  raised  over  this  part  of  the  case,  from  what 
appears  from  a  paper  in  The  Nancy,  which  is  signed  by  Inglehart,  and 
states :  "  I  shall  accompany  this  with  the  accounts  of  The  Eenrom,  of 
which  Messrs.  Fabritius  and  Wever  are  sharers."  It  is  said  that  this 
applies  to  the  cargo  only.  It  may  be  so ;  it  is  a  possible  explanation ; 
but  how  can  this  be  proved  ?  it  can  be  only  by  farther  proof.  Again, 
there  are  many  passages  in  which  Mr.  Inglehart  seems  to  assume 
great  authority  over  the  conduct  of  the  vessel.     It  is  said  that  this 
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was  in  conseqaence  of  a  charter-party,  by  which  he  had  chartered  the 
vessel.  It  may  be  so ;  but  this  is  matter  of  explanation  only,  and  of 
farther  proof;  as  it  is  left  at  present,  on  the  face  of  it,  very  ambigu- 
ous. There  being  the  necessity  of  farther  proof,  have  the  parties 
placed  themselves  in  a  situation  in  which  they  are  entitled  to  a  pri- 
vilege of  this  kind  ?  It  is  a  rule  that  I  shall  uniformly  adhere  to,  till 
I  am  better  instructed,  that  where  a  party  has  been  convicted  of  an 
attempt  to  impose  on  the  court  in  the  same  transaction,  the  privilege 
of  farther  proof  shall  be  denied  him,  as  a  privilege  which  is  justly 
forfeited  by  deception  and  fraud ;  ^  I  shall,  therefore,  pronounce  both 
the  ship  and  cargo  subject  to  condemnation. 


[  •  16  ]  •  The  Vryhbid,  Admiral  De  Winter. 

June  19,  1799. 
Claim  of  joint  capture ;  constractive  assistance  not  tq  be  extended ;  claim  rejected.* 

This  was  a  case  of  an  allegation  of  joint  capture  on  behalf  of  the 
Vestal  frigate,  in  the  capture  of  the  Dutch  fleet  under  the  command 
of  Admiral  de  Winter,  October  IJ,  1798.  The  substance  of  the  alle- 
gation is  recited  in  the  judgment;  vide  infra. 

Against  the  allegation,  the  King's  Advocate  and  Laurence.  The 
legal  principles  on  which  this  question  must  be  decided,  lie,  it  is 
apprehended  in  a  very  narrow  compass,  although  it  is  a  question  of 
very  considerable  importance ;  and  one  in  which  the  navy  are  wait- 
ing, with  great  anxiety,  for  the  decision  of  this  court  The  allegation 
asserts  only  the  merit  of  being  associated  in  one  common  service, 
without  setting  forth  any  averment  of  being  in  sight  at  the  time  of 
capture.  Formerly,  it  is  well  known,  joint-capture  was  confined  to 
cases  of  actual  cooperation;  and  when,  in  consequence  of  frequent 
litigations,  it  was  extended  to  cases  of  constructive  assistance,  for  the 
purpose  of  preserving  harmony  and  a  good  understanding  in  the 
navy,  the  being  in  sight  became  the  principal  criterion;  and  even 

1  [The  Welvaart,  1  C.  Rob.  122 ;  The  Vrouw,  1  C.  Rob.  163.] 

8  [For  other  cases  respecting  joint-captures  by  vessels  see  note  to  The  Nordstenif 

1  Acton,  128.    As  to  joint  captures  by  vessels  and  land  forces,  see  The  Yordrecht, 

2  C.  Rob.  65.] 
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that  circnmstance  was  in  all  cases  not  allowed  to  be  suffioient,  if 
there  was  any  thing  to  rebut  the  general  presumption  of  intimidation 
and  encouragement  proceeding  from  it  It  is  on  this  presumption  of 
intimidation  conveyed  to  the  enemy,  and  of  encouragement  given  to 
the  actual  captor,  that  the  principle  of  constructive  assist- 
ance is  founded j  and  unless  it  is  extended  much  *  beyond  [  *  17  ] 
what  has  ever  been  done  in  former  instances,  the  present 
case  cannot,  by  any  interpretation,  be  brought  within  the  benefit  of 
that  principle.  Even  in  cases  of  joint-cruising,  it  has  been  decided, 
that  that  circumstance  without  the  being  in  sight  will  not  entitle 
parties  to  share  as  joint-captors.  But  the  present  case  is  infinitely 
weaker ;  it  is  a  case  of  a  ship  detached  merely  to  convey  intelligence, 
separating  long  before  the  engagement,  or  the  earliest  preparations 
for  it,  and  not  returning,  till  the  engagement  was  entirely  over.  Sup- 
pose the  case  of  an  officer  landed  with  despatches,  and  that  a  prize  is 
made  by  the  vessel  in  the  meantime,  he  would  not  share  undoubt- 
edly ;  it  is  submitted,  this  case  is  nearly  similar  to  that.  The  absence 
of  the  parties  from  the  scene  of  action  must  alike  preclude  them 
from  sharing  in  the  capture.  No  precedent  can  be  adduced  from  the 
practice  of  this  court  to  support  such  a  claim ;  and  the  court  will  not, 
for  many  reasons,  be  disposed  to  extend  the  construction,  but  Vill,  it 
is  hoped,  reject  this  allegation  in  the  first  instance,  rather  than  suffer 
it  to  go  to  proof,  at  a  great  expense  and  waste  of  time,  on  facts,  that  if 
proved  ever  so  clearly,  cannot  entitle  the  parties  to  any  benefit  from 
them. 

In  support  of  the  allegation,  ^he  Advocate  of  ike  Admiralty^  and 
Arnold.  This  is  a  question  of  very  great  importance  to  the  navy,  as 
a  general  question ;  and,  therefore,  if  the  court  entertains  but  a  slight 
doubt  about  the  admissibility  of  this  allegation,  it  will,  in  con- 
formity to  the  general  practice  of  the  Admiralty,  and  the  Ecclesiasti- 
cal Courts,  admit  it  to  proof,  reserving  the  question  of  law  to  be 
considered,  together  with^the  facts  of  the  case,  at  the  final 
hearing.  *  Whatever  may  have  been  the  history  of  this  [  *  18  ] 
branch  of  the  law,  it  is  now  the  established  law  of  this 
court,  that  a  party  may  become  a  joint-captor  by  mere  constructive 
assistance.  It  is,  no  doubt,  desirable  to  preserve  the  rule  of  construc- 
tion in  the  greatest  simplicity ;  but  the  application  which  is  now  con- 
tended for,  will  not  in  any  degree  break  into  that  simplicity ;  being 
in  sight,  is  the  most  obvious  species  of  constructive  assistance,  but  it 
is  not  necessarily  the  only  one ;  and,  although  it  is  founded  on  a  pre- 
sumption of  encouragement  and  intimidation,  those  are  circumstances 
which  it  is  not  necessary  to  prove.    It  is  not  attempted  to  introduce 


19  CASES    DETERMINED    IN    THE 

The  Vryheid.    2  C.  Rob. 

a  new  principle,  nor  to  assert  this  position,  that  in  the  case  of  an 
associated  fleet,  services  performed  by  any  detached  part,  will  entitle 
all  to  share ;  but  that  a  ship  detached  on  a  particular  service  con- 
nected with  the  main  enterprise,  and  materially  contributing  to  its 
success,  may  be  admitted  to  share  in  the  interests  of  prize  resulting 
from  it  No  uncertainty  will  be  introduced  by  such  a  rule,  the  prin- 
ciple of  decision  would  remain  as  simple  as  before ;  the  court  would 
only  have  to  consider  whether  the  object  of  capture  was,  in  fact, 
the  object  in  view,  and  the  cause  of  the  detached  service.  To  be 
detached  for  the  purpose  of  watching  the  motions  of  the  enemy,  or 
of  procuring  assistance,  are  essential  services  intimately  connected 
with  the  main  enterprise,  and  such  as  may  justly  entitle  the  parties 
to  a  prize  interest ;  and  in  the  case  of  the  San  Joseph,^  in  which  a 
whole  fleet  not  in  sight  shared  in  the  capture  made  by  a  detached 
vessel,  it  is  apprehended  the  decision  passed  on  the  ground,  that  there 
was  that  joint  enterprise,  which  might  be  held  sufficient  to 
[  *  19  ]  carry  with  it  a  participation  of  interest  If  it  were  *  other- 
wise, to  detach  a  vessel  from- the  squadron  would  be  to 
inflict  hardship  and  punishment  on  meritorious  persons,  by  mak- 
ing them  incapable  of  sharing  in  the  success  of  the  main  enterprise, 
however  much  the  object  of  their  being  detached  might  have  contri- 
buted to  it  It  has  been  said,  that  an  officer  separated  from  a  vessel, 
and  landed  with  despatches,  would  not  share ;  but  that  arises  out  of 
the  direct  words  of  the  act  of  parliament  and  proclamation,  which 
give  the  prize  to  persons  on  board,  looking  generally  to  personal  ser- 
vices ;  but  there  is  no  case  in  which  such  a  particular  absence  as  this, 
has  been  held  to  forfeit  the  interest  of  joint  capture ;  it  would  be 
going  too  far  to  maintain  it  Suppose  a  party  sent  on  shore  to 
silence  a  fort,  or  on  any  other  service  immediately  connected  with 
the  capture,  it  would  not  be  said  that  they  would  not  share.  Then 
what  were  the  services  in  this  case  ?  The  Vestal  was  regularly  associ- 
ated with  Admiral  Duncan's  fleet,  and  had  acted  under  Captain 
Trollop's  orders  in  reconnoitring  the  Duteh  fleet  from  their  first 
appearance ;  she  was  then  sent  to  call  in  aid  the  whole  body  of  the 
fleet  under  the  command  of  Admiral  Duncan,  and  give  information 
to  the  Admiralty.  This  important  service  performed,  she  again 
returned,  and  joined  the  fleet,  and  was  actually  assisting  in  securing 
the  prisoners,  and  bringing  the  captured  vessels  home.  This  is  a 
service  of  a  very  active  nature,  and  comes  within  the  principle  rather 
of  cooperation  than  of  assistance  merely  constructive.  It  may  not 
be  improper  to  advert  to  the  understanding  and  practice  of  the  navy 
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in  this  matter ;  amongst  them  this  is  almost  the  first  instance  in 
which  such  a  claim  has  been  resisted.     In  Lord  Howe's 
memorable  victory  over  the  French  fleet  *on  the  1st  of  [•20] 
June,  1794,  The  Audacious  was  allowed  to  share^  though 
she  had  parted  from  the  fleet  on  the  28th  of  May.     There  is  also  an 
instance  in  the  case  of  The  Canada,  which  had  chased,  and  been  out 
of  sight  of  the  fleet  to  which  she  belonged  for  three  days,  yet  the 
whole  fleet  shared  in  her  prize ;  and  in  another  instance,  in  the  Medi- 
terranean, in  the  case  of  The  Lowestoflj  making  a  capture  from  the 
fleet,  the  whole  fleet  shared.     On  these  grounds,  considering  that 
there  is  no  direct  case  against  us,  and  that  the  service  rendered  in  the 
present  instance  is  fairly  within  the  line  of  analogy  by  which  this 
court  is  used  to  put  a  construction  of  cooperation  and  joint  service, 
on  acts  essentially  connected  with  the  main  enterprise,  it  is   sub- 
mitted that  this  ship  is  entitled  to  be  admitted  as  a  joint-captor. 

In  reply,  the  King^s  Advocate  contended,  that  the  cases  alluded 
to  by  no  means  broke  in  upon  his  argument ;  that  in  the  case  of  The 
San  Joseph  there  was  a  great  deal  of  contradictory  evidence,  and 
that  it  was  by  no  means  established  that  the  whole  fleet  was  not  in 
sight     That  The  Audacious  was  one  of  Lord  Howe's  fleet,  and  had 
engaged  in  the  contest  of  the  28th  of  May,  and  had  actually  sepa- 
rated with  a  French  vessel.  The  Revolutionaire,  by  that  means  contri- 
buting to  reduce  the  enemy's  force,  and  make  the  success  of  the 
ensuing  contest  of  the  1st  of  June  more  certain ;  that  The  Canada 
had  been  detached  from  the  fleet  to  which  she  belonged  on  that  par- 
ticular chase ;  and  that  in  the  case  of  The  Lowestoff",  the  whole  fleet 
were  in  sight ;  that  these  cases  referred,  therefore,  to  the  class  of  cases 
in  sight  at  the  time  of  the  engagement,  or  the  commencement  of  the 
chase,  of  which  there  could  be  no  doubt ;  but  that  the  facts 
of  the  present  case  were  not  *of  a  nature  to  support  any  [  *21  ] 
such  pretensions.     It  was  also  said  that  The  Vestal  had  her- 
self taken  a  prize  off"  the  Texel  in  which  Lord  Duncan  shared  as  ad- 
miral of  the  station,  but  that  his  fleet  did  not ;  afibrding,  therefore  an 
unanswerable  reason,  on  all  terms  of  reciprocity,  why  she  should  not 
share  in  the  prize  made  by  the  fleet  during  her  absence. 

Judgment. 
Sir  W.  Scott.  This  is  a  contest  between  two  bodies  of  persons, 
all  deserving  most  highly  of  the  public,  and,  therefore,  as  far  as  indi- 
vidual merit  can  go,  all  equally  entitled  to  every  attention ;  it  is  a 
case  of  joint  capture,  and  the  court  has  to  lament  that  cases  of  this 
nature  are  in  general  attended  with  much  difficulty,  as  they  depend 
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frequently  on  very  minute  facts,  on  which  the  court  has  to  decide 
between  contradictory  representations  ;  and  it  is  to  be  regretted  that 
the  decisions  of  the  court  on  this  subject  have  not  always  been 
so  uniform  as  it  is  highly  desirable  they  should  be.  It  would  be 
a  very  great  satisfaction  to  me,  if,  with  the  assistance  which  I  may 
hope  to  receive  from  the  gentlemen  of  the  bar,  it  should  fall  witliin 
my  power  to  establish  a  settled  and  intelligible  system,  on  principleS| 
that  may  become  in  future  easily  applicable  to  the  various  cases  that 
may  arise. 

The  act  of  parliament  and  the  proclamation  give  the  benefit  of 

jwize  "  to  the  takers,"  by  which  term  are  naturally  to  be  understood 

those  who  actually  take  possession,  or  those  affording  an  actual  con* 

tribution  of  endeavor  to  that  event.     Either  of  these  persons  are 

naturally  included  under  the  denomination  of  takers  y  but 

[  *  22  ]  the  courts  of  law  have  gone  further,  and  have  *  extended  the 
term  "taker,"  to  another  description  of  persons;  to  those, 
who,  not  having  contributed  actual  service,  are  still  supposed  to  have 
rendered  a  constructive  assistance,  either  by  conveying  encourage- 
ment to  the  captor,  or  intimidation  to  the  enemy. 

Capture  has,  therefore,  been  divided  into  capture  defacto^  and  cap- 
ture by  construction.  I  need  not  say,  that  the  construction  must  be 
such  as  the  courts  of  law  have  already  recognized,  and  not  a  new  un- 
authorized construction ;  for  as  the  word  has  already  travelled  a  con- 
siderable way  beyond  the  literal  meaning  of  the  act  of  parliament, 
the  disposition  of  the  court  will  lean,  not  to  extend  it  still  farther,  but 
to  narrow  it,  and  bring  it  nearer  to  the  terms  of  the  act,  than  has 
been  done  in  some  former  cases.  The  case  of  The  Mars  ^  is  a  strong 
authority  on  this  point ;  in  which  the  claim  of  joint  capture  was  dis- 
allowed to  ships  not  in  company,  but  stationed  at  different  outlets  to 
catch  the  enemy,  who  were  known  to  be  under  the  necessity  of  pass- 
ing through  one  of  them.  And  it  was  in  that  case  intimated  to  be 
the  opinion  of  the  judges  of  the  common  law,  (as  I  have  had  means 
of  knowing,)  that  the  court  ought  to  come  nearer  home,  and  conform 
more  strictly  to  the  precise  words  of  the  act  of  parliament. 

In  all  cases,  the  onus  probandi  lies  on  those  setting  up  the 

[  •23  ]  construction,  because  they  are  not  persons  strictly  •within 


^  Lords,  1760.  This  vaa  ft  case  of  a  French  ship,  taken  by  one  of  three  king's 
diips ;  which,  being  apprized  of  the  design  of  the  enemy  to  escape  from  Port  au  Prince, 
had  taken  their  station  at  different  outlets  to  intercept  them.  The  capture  was  made 
by  one  ship.  A  chum  was  gtren  on  behalf  of  the  other  two  to  share  as  joint-capton, 
tiboiigh  not  present  at  the  oaptare ;  bat  it  was  rejected. 
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the  words  of  the  act,  but  let  in  only  by  the  interpretation  of  those 
acting  under  a  competent  authority  to  interpret  it  It  lies  with 
the  claimants  in  joint-capture,  thereforci  either  to  allege  some  cases 
in  which  their  construction  has  been  admitted  in  former  instances,  or 
to  show  some  principle  in  their  favor,  so  clearly  recognized  and  esta-^ 
blished,  as  to  have  become  almost  a  first  principle  in  cases  of  this 
nature.  The  being  in  sight,  generally,  and  with  some  few  exceptions, 
has  been  so  often  held  to  be  sufficient  to  entitle  parties  to  be  admitted 
joint-captors,  that  where  that  fact  is  alleged,  we  do  not  call  for  parti- 
cular cases  to  authorize  the  claim ;  but  where  that  circumstance  is 
wanting,  it  is  incumbent  on  the  party  to  make  out  his  claim  by  an 
appeal  to  decided  cases,  or  at  least  to  principles,  which  are  fairly  to 
be  extracted  from  those  cases. 

The  facts  of  this  case  come  before  the  court  at  present  on  the 
admission  of  the  allegation  ;  a  very  convenient  mode  surely  of  taking 
the  opinion  of  the  court  in  the  first  instance ;  for,  if  the  facts  stated, 
would  not  in  the  judgment  of  the  court  be  sufficient  to  sustain  the 
claim,  admitting  them  to  be  proved ;  it  would  only  be  attended  with 
unnecessary  expense  and  delay  to  the  parties,  to  permit  them  to 
enter  into  proof;  it  would  be  more  convenient  to  resort,  in  the  first 
instance,  to  higher  authority.  The  allegation  is,  therefore,  very  pro- 
perly examinable  on  its  first  admission.  It  is  also  very  desirable  that 
all  the  facts  should  be  stated  at  once ;  and  that  the  allegation  should 
not  be  sent  to  be  amended,  (as  it  was  necessary  to  do  in  this  instance, 
to  show  the  court  in  what  manner  Mr.  Trollop  composed  a 
part  of  Admiral  •Duncan's  fleet) ;  for  a  repetition  of  argu-  [  *  24  ]  - 
ment  on  these  facts,  begets  expense,  and  other  consequences 
very  incommodious  to  the  parties,  and  to  the  court.  All  the  parti- 
culars are,  however,  now  before  the  court,  and  if  I  should  be  of  opi- 
nion that  they  are  not  sufficient  to  sustain  the  claim,  I  cannot  see 
what  service  I  should  do  the  parties  by  admitting  them  to  proof; 
and,  therefore,  I  should  hold  it  better  in  all  respects  to  send  them  to 
take  the  opinion  of  a  superior  court  in  the  first  instance.  The  alle- 
gation states,  "  that  The  Vestal  received  orders  from  the  Admiralty  to 
join  Admiral  Duncan ;  that  she  accordingly  did  join  him,  and  formed 
one  of  the  fleet  under  his  command,  and  received  directions  from  him 
to  cruise  off*  the  Texel,  to  reconnoitre  and  obtain  intelligence  of  the 
Dutch  fleet,  which  she  did.  That  Admiral  Duncan  cruised  till  the 
latter  end  of  September,  and  then  returned  to  Yarmouth,  ordering 
Captain  Trollop  to  sail  with  two  or  three  vessels  to  watch  the  mo- 
tions of  the  enemy ;  and  leaving  directions  for  The  Vestal  to  put 
herself  under  the  command  of  Captain  Trollop.  That  The  Vestal 
accordingly  did  join  Captain  Trollop,  and  made  one  of  the  ships 
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nnder  his  command,  being  part  of  Admiral  Duncan's  fleet;  and  on 
falling  in  with  the  Dutch  fleet,  on  the  8th  of  October,  was  sent  by 
Captain  Trollop  to  reconnoitre  them.  That  on  the  next  day,  Captain 
Trollop  gave  The  Vestal  a  written  order  to  sail  immediately  for  the 
first  port  in  England,  using  her  utmost  endeavors,  to  fall  in  with  Ad- 
miral Duncan  on  the  way,  to  send  an  express  to  the  Admiralty,  and 
then  to  use  his  best  endeavors  immediately  to  fall  in  with  Admiral 

Duncan,  wherever  he  was,  and  acquaint  him  with  the  situa- 
[  *25  ]  tion  of  the  Dutch  fleet     That  in  pursuance  •of  these  orders 

she  sailed  to  England,  landed  the  dispatches,  and  again 
returned  ;  and  actually  joined  Admural  Duncan,  on  the  13th  of  Octo- 
ber. That  after  The  Vestal  was  so  detached.  Captain  Trollop,  with 
his  Majesty's  ships  cruising  with  him,  joined  Admiral  Duncan,  and 
never  lost  sight  of  the  Dutch  fleet,  from  the  time  The  Vestal  was  so 
detached,  to  the  time  of  the  capture  of  the  ship  proceeded  against 
That  at  the  time  of  capture.  The  Vestal  belonged  to,  and  composed 
a  part  of,  Admiral  Duncan's  fleet,  and  was  aiding  and  assisting  in 
the  capture ;  and,  afterwards,  with  his  Majesty's  ships  The  Endymion 
and*  Ethalion,  assisted  in  bringing  into  the  Humber  two  of  the  Dutch 
fleet  captured  in  that  engagement" 

Now  on  these  facts,  and  having  stated  the  onus  probandi  to  lie  on 
the  persons  setting  up  the  construction,  I  am  to  inquire  on  what 
authority  this  claim  is  to  be  sustained ;  there  are*  no  cases  cited  as 
being  directly  in  point ;  but  the  case  of  The  Siguier  San  Joseph  ^  has 
been  alluded  to;  that  is  a  case  which  I  perfectly  recollect,  having 
been  concerned  in  arguing  it,  but  it  was  in  its  principal  circumstances 
entirely  different  from  the  present  case.  That  was  a  case  of  two 
vessels  detached  from  the  fleet  under  the  command  of  Admiral  Pigot, 
in  the  West  Indies,  to  chase  two  strange  ships  appearing  in  sight, 
the  fleet  bearing  up  all  the  time  as  fast  as  possible  to  support  them ; 
the  chasing  vessels  took  the  two  ships  first  appearing,  and  also  a 
third,  on  which  the  dispute  arose.  There  was  much  contrariety  of 
evidence,  whether  the  fleet  (which  was  continuing  to  sail  in  the  same 
direction,)  was  not  up,  and  in  sight;  and  the  chief  doubt  arose  owing 

to  the  night  coming  on,  for  if  it  had  been  day,  the  fleet 
[  •  26  ]  •  would  clearly  have  been  in  sight ;  and  it  was,  at  all  events, 

well  known  to  be  at  hand  and  ready  to  have  given  any 
support  that  might  be  wanting.  Under  these  circumstances  the 
Court  of  Appeal  affirmed  the  sentence  of  the  court  below,  pronounc- 
ing for  joint-capture.  *  And  in  that  sentence,  it  is  I  believe  true,  as  it 
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has  been  stated  by  the  counsel,  that  some  mention  was  made  of  the 
words  "joint  enterprise;"  but  taking  the  case  altogether,  it  can  by 
no  means  be  said  to  go  the  length  of  the  present  claim. 

As  far  as  cases  go  then,  there  is  an  entire  failure  of  authority  on 
the  part  of  The  Vestal ;  but  the  usage  of  the  navy  has  been  resorted 
to,  and  a  case  has  been  cited  of  The  Audacious,  one  of  the  fleet 
under  the  command  of  Lord  Howe,  being  permitted  to  share  in  the 
victory  of  the  1st  of  June,  1794.  It  is  admitted,  and  it  is  certainly 
true,  that  the  practice  of  the  navy,  in  opposition  to  the  words  of  the 
^  act  of  parliament,  or  a  proclamation,  or  to  the  established  practice  of 
law,  cannot  weigh  or  be  of  any  authority.  At  the  same  time  the 
court  would  be  extremely  unwilling  to  break  in  on  any  settled  and 
received  notions  of  the  navy,  or  to  disturb  a  practice  generally  pre- 
vailing among  themselves.  But  I  agree  with  the  King's  Advocate, 
that  the  case  cited  is  different  from  the  present;  in  that  case  The 
Audacious  had  actually  engaged  the  enemy's  fleet,  and  had  separated 
on|[y  in  chase  of  one  of  their  ships.  The  Canada,  another  case  which 
has  been  mentioned,  chased  from  the  fleet  by  signal  on  the  prize 
coming  in  sight ;  and  The  Lowestofl*,  which  is  another  case,  stated 
to  have  happened  in  the  Mediterranean,  was  not  detached  from  the 
Mediterranean  fleet  till  after  the  chase  had  actually  begun. 
These  circumstances,  therefore,  •materially  distinguish  these  [  *  27  ] 
cases  from  the  present ;  and  I  am  at  liberty  to  say,  that  no 
case  in  point,  no  authority,  has  been  produced.  Is  there  then  any  ad- 
mitted principle  ?  The  gentlemen  have  resorted  to  the  general  prin- 
ciple of  common  enterprise ;  and  it  has  been  contended,  that  where 
ships  are  associated  in  a  common  enterprise,  that  circumstance  is 
BxxSicient  to  entitle  them  to  share  equally  and  alike  in  the  prizes  that 
are  made.  But  certainly  this  cannot  be  maintained  to  the  full  extent 
of  these  terms ;  many  cases  might  be  stated  in  which  ships  so  associ- 
ated would  not  share.  Suppose  a  case,  that  ships  going  out  on  the 
same  enterprise,  and  using  all  their  endeavors  to  effectuate  their  pur- 
pose, should  be  separated  by  storm,  or  otherwise ;  no  one  would  con- 
tend that  they  should  share  in  each  other's  captures.  There  is  no 
case  in  which  such  persons  have  been  allowed  to  share  after  separa- 
tion, being  not  in  sight  at  the  time  of  chasing ;  it  cannot  be  laid 
down  to  that  extent,  and  indeed  it  would  be  extremely  incommodious 
that  it  should.  Nothing  is  more  difficult  than  to  say  precisely  where 
a  common  enterprize  begins.  In  a  more  enlarged  sense,  the  whole 
navy  of  England  may  be  said  to  be  contributing  in  the  joint  entei^ 
prise  of  annoying  the  enemy.  Li  particular  expeditions  every  service 
has  its  divisions  and  subdivisions ;  operations  are  to  be  begun  and  con« 
ducted  at  difierent  places.    In  the  attack  of  an  island  there  may  be 
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difTerent  ports  and  different  fortresses,  and  different  ships  of  the  enemy 
lying  before  them ;  it  may  be  necessary  to  make  the  attack  on  the  oppo- 
site side  of  the  island ;  or  to  associate  other  neighboring  islands  as  ob- 
jects, of  the  same  attack.  The  difficulty  is,  to  say  where  the 
[  *  28  ]  joint  enterprise  actually  begins.  Again,  *  is  it  every  remote 
contribution,  given  with  intention  or  without  intention,  that 
can  be  sufficient  ?  I  apprehend  that  is  not  to  be  maintained.  An 
actual  service  may  be  done  without  intention ;  or  there  may  be  a 
general  intention  to  assist,  and  yet  no  actual  assistance  given.  Can 
any  body  say  that  a  mere  intention  to  assist,  without  actual  assistance, 
though  acted  upon  with  the  most  prompt  activity,  would  in  all  cases 
be  sufficient  ?  If  persons  under  such  claims  could  share,  there  would 
be  no  end  to  dispute ;  no  captor  would  know  what  he  was  about, 
whether  in  every  prize  he  made  there  might  not  be  some  one  fifty 
leagues  distant,  working  very  hard  to  come  up,  and  even  acting  under 
the  authority  of  the  Admiralty  to  cooperate  with  him.  In  serving 
his  country  every  captor  would  be  left  in  uncertainty,  whether  some 
person  whom  he  never  saw,  and  whom  the  enemy  never  saw,  might 
not  be  entitled  to  share  with  him  in  the  rewards  of  his  labor.  The 
great  intent  of  prize  is  to  stimulate  the  present  contest,  and  to  en- 
courage men  to  encounter  present  fatigue  and  present  danger,  an 
effect  which  would  be  infinitely  weakened,  if  it  were  known  that 
there  might  be  those  not  present,  and  not  concerned  in  the  danger, 
who  could  entitle  themselves  to  share. 

On  these  considerations  I  must  ever  hold,  that  the  principle  of 
mere,  common  enterprise  alone  will  not  be  sufficient ;  it  is  not  suffi- 
ciently specific,  it  must  bp  more  limited;  and  a  limitation  is  here 
attempted.  It  is  said  that  The  Vestal  was  detached  on  a  service 
immediately  connected  with  the  object  of  capture ;  this  would  have 
been  much  stronger,  if  the  primary  intention  on  which  this 
[  •  29  ]  ship  was  detached  *  had  been  absolutely  to  join  Admiral 
Duncan ;  but  looking  at  the  letter  of  Captain  Trollop,  I  find 
the  directions  were,  "  you  are  to  proceed  to  the  first  port  of  England 
if  you  do  not  meet  Admiral  Duncan,  which  you  are  to  use  your  best 
endeavors  to  do  on  your  way,  &c."  By  fair  construction  then,  she 
was  not  to  go  out  of  her  way,  she  was  to  go  to  England ;  that  was 
the  mission,  the  other  purpose  was  secondary  and  collateral ;  and  I 
cannot  think  that  this  ship  is  to  be  considered  as  so  much  connected 
with  Admiral  Duncan  as  she  would  have  been  if  she  had  been  sent 
immediately  to  join  him.  But,  I  would  ask  again,  b  there  any 
authority  from  adjudged  cases,  or  from  principles  sufficiently  esta- 
l>lished,  to  show  that  ships  detached  from  the  squadron  on  views  im- 
mediately connected  with  the  main  enterprise,  are  entitled  to  share  ? 
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Many  cases  might  be  put,  in  which  that  position  could  not  be  main- 
tained. Suppose  a  fleet  going  to  beseige  a  place,  and  one  ship 
detached  to  procure  provisions  and  stores,  which  does  not  come  up 
and  join  the  fleet  till  the  place  is  taken  ;  it  would  be  very  strong  to 
maintain,  that  such  a  vessel,  neither  present  at  the  commencement 
nor  at  the  conclusion  of  the  enterprise,  could  be  entitled  to  share ;  it 
has,  I  apprehend,  been  decided  in  practice,  that  she  would  not ;  and 
the  distinction  taken  was  this,  that  if  the  ship  was  sent  off  for  com- 
mon necessaries,  after  the  oper^itions  had  begun,  or  if  she  returned 
before  the  object  was  accomplished,  she  should  be  permitted  to  share, 
and  not  otherwise,  though  her  absence  was  occasioned  solely  for  the 
purpose  of  procuring  necessaries  for  the  service.  Then  the  limitation 
ingrafted  on  the  first  principle,  namely,  that  the  detachment 
is  made  for  an  object  immediately  *  connected  with  the  ser-  [  *  30  ] 
vice  is  not  sufficient,  something  more  must  be  added,  and 
that  must  be  the  being  in  sight. 

Then  the  whole  turns  on  this  question,  Whether  the  being  in  sight 
at  the  beginning  of  the  chase,  in  the  manner  in  which  that  fact  is 
alleged  in  this  case,  and  in  addition  to  the  other  circumstance,  of 
being  detached  on  a  necessary  service,  will  be  sufficient  to  entiile  the 
parties,  as  joint-captors  ?  I  must  inquire,  then.  What  being  in  sight 
is  necessary  ?  for  it  is  perfectly  clear  that  being  in  sight  in  all  cases  is 
not  sufficient  What  is  the  real  and  true  criterion  ?  The  being  in 
sight  or  seeing  the  enemy's  fleet  accidentally  a  day  or  two  before,  will 
not  be  sufficient ;  it  must  be  at  the  commencement  of  the  engage- 
ment, either  in  the  act  of  chasing,  or  in  preparations  for  chase,  or 
afterwards  during  its  continuance.  If  a  ship  was  detached  in  sight 
of  the  enemy,  and  under  preparations  for  chase,  I  should  have  no 
hesitation  in  saying  that  she  ought  to  share ;  but  if  she  *was  sent 
away  after  the  enemy  had  been  descried,  but  before  any  preparations 
for  chase,  or  any  hostile  movements  had  taken  place,  I  think  it  would 
be  otherwise.  There  must  be  some  actual  contribution  of  endeavor 
as  well  as  a  general  intention.  Then  the  question  comes  to  this, 
Was  The  Vestal  in  sight  at  the  commencement  of  the  chase  before 
she  separated  ?  if  so,  it  will  clearly  do ;  if  not,  I  think  as  clearly  it  will 
not  do.  On  this  point,  I  am  of  opinion  that  it  cannot  be  considered 
as  a  chase  till  Admiral  Duncan's  fleet  came  up.  Captain  Trollop 
dogged  the  enemy  for  the  purpose  of  reconnoitring,  but  he  is  to  be 
considered  rather  as  the  party  chased,  than  as  the  chaser ; 
with  all  the  gallantry  that  is  to  be  ascribed  to  him  and  *the  [  *  31  ] 
other  gentlemen  with  him,  he  could  not  be  expected  to  cope 
with  the  whole  Dutch  fleet,  and  engage  in  such  an  unequal  contest 
When  Admiral  Duncan  came  up  with  the  body  of  the  British  fleet, 
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then  the  chase  began,  and  that  is,  in  my  estimation,  to  be  considered 
as  the  true  point  of  commencement  of  actual  engagement  in  this 
case.  Here  then  is  only  a  general  intention  on  the  part  of  The  Ves- 
tal ;  she  conveyed  no  terror  to  the  enemy,  nor  encouragement  to  the 
friend  at  the  time  when  the  rival  fleets  must  be  said  to  have  first  met 
each  other.  It  is  said  the  court  will  not  judge  by  events,  but  I  think 
the  events  of  a  case  like  this  are  the  facts  of  the  case.  The  facts  of 
this  case,  in  my  apprehension,  prove  that  The  Vestal  was  not  in 
sight  at  the  time  of  the  commencement  of  the  chase,  t)r  at  any  period 
of  it ;  and,  therefore,  that  she  is  not  in  law  entitled  to  share  in  this 
capture. 


The  Princessa,  Zavala,  master,  and  La  Beine  Elizabeth. 

July  2, 1799. 
Demand  of  interest  against  a  Commissioner  of  appraisement  and  sale,  not  snstalnedJ 

This  was  a  case  arising 'on  two  Spanish  vessels,  taken  by  hit 
Majesty's  ship  The  Sea  Horse,  Captain  Oakes,  September  17, 1796^ 
before  the  order  of  council  for  general  reprisals  against  Spain,  which 
did  not  issue  till  the  month  of  November  in  that  year.  The  ships 
and  cargoes  consisting  of  large  quantities  of  bullion  and  other  arti- 
cles, (condemnable  to  the  crown  as  taken  before  Spanish  hostilities,) 
had  not  originalt]^  been  ^ken  into  the  possession  of  the 
[  •  32  ]  crown,  *  but  were  left  in  the  hands  of  the  captor,  Captain 
"Oakes,  who  put  them  under  the  care  of  his  private  agent,  Mr. 
Marsh.  Condemnation  passed  to  the  crown  on  the  3d  of  August,  1797, 
and  the  properly  was  put  into  the  hands  of  commissioners  appointed 
by  the  court,  on  the  recommendation  of  the  crown,  to  superintend 
the  appraisement  and  sale,  Mr.  Marsh,  the  private  agent  of  the  captor, 
being  one.  The  commissions  issued  on  the  23d  of  August,  1797,  and 
were  made  returnable  on  the  first  session  of  Michaelmas  term  follow- 
ing ;  but  the  first  payment  had  not  been  made  till  the  4th  of  April, 
1798,  and  the  whole  payment  was  not  concluded  till  the  15th  of 
August  in  that  year.  The  present  question  arose  on  an  apfdication 
of  the  crown  officers,  that  Mr.  Marsh,  in  whose  hands  the  bullion  had 
been  originally  placed  by  Captain  Oakes,  might  be  directed  to  account 

1  [The  Eendsbeiig,  6  C.  Bob.  165, 171 ;  The  Fortuna,  4  C.  Bob.  78.] 
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.for  interest  thereof,  upon  information  conveyed  in  the  report  of  the 
other  commissioner. 

Judgment. 

Sir  William  Scott.  This  is  a  matter  which  has  been  depend- 
ing a  considerable  time  before  the  court,  and,  in  my  opinion,  much 
longer  than  a  business  of  this  kind  ought  to  have  depended ;  for  such 
things  as  the  execution  of  commissions  of  appraisement  and  sale, 
ought  to  be  proceeded  on  with  all  possible  despatch,  and  brought  to 
a  conclusion  without  delay ;  and  the  court  is  particularly  indisposed 
to  suffer  suits  to  be  engrafted  on  disputes  between  its  own  officers, 
to  the  delay  and  disadvantage  of  the  parties  interested  in  the  princi- 
pal cause.  At  the  same  time  it  is  impossible  to  say  that 
occasions  may  not  arise  in  which  *it  may  be  necessary  for  [  *33  ] 
the  commissioners  to  stop  short,  in  order  to  apply  to  the 
court  for  instructions.  The  application,  when  necessary,  should  be 
summary  in  such  a  case,  and  the  directions  will  be  given  summarily, 
I  need  not  add  that  returns  to  commissions  must  themselves  be  short 
and  sinople,  and  unembarassed  with  foreign  and  insignificant  matter. 
They  are  merely  to  give  the  court  information  of  the  necessary  facts, 
upon  which  the  court  will  exercise  its  judgment,  if  any  question 
should  arise  out  of  them.  Both  commissioners  are  necessarily  before 
the  court,  and,  therefore,  to  talk  of  the  intervention  of  a  commissioner, 
in  objection  to  the  report  of  the  other,  or  for  any  other  purpose,  is  im- 
proper. An  objection  has  been  made  to  the  return  of  one  commis- 
sioner in  this  case,  and  I  have  allowed  an  act  or  statement  to  be 
drawn,  and  that  commissioner  to  be  hea^rd  by  his  counsel ;  but  this 
merely  for  my  own  convenience,  in  considering  the  nature  and  effect 
of  the  objection  taken  to  bis  return,  and  not  as  a  matter  of  right,  by 
any  means,  nor  as  a  thing  to  be  admitted  into  the  ordinary  practice 
of  the  court  When  they  have  made  their  returns  they  are  functi 
officio.  If  the  court  wants  explanation  it  will  require  it  of  them ;  but 
they  have  no  right  to  press  arguments  upon  the  court,  nor  to  form 
a  regular  suit,  which  is  to  hang  up  the  interests  of  those  who  are 
really  concerned  in  the  property. 

Having  premised  these  observations,  I  will  say  a  few  words,  first, 
upon  the  authority  of  commissioners ;  secondly,  upon  the  interests  of 
commissioners ;  and  thirdly,  upon  their  duty.     I  think  I  can  see  a 
necessity  for  taking  some  notice  of  these  points,  upon  the 
present  occasion.     With  regard  to  their  authority,  I  *  con-  [  *  34  ] 
sider  them  merely  as  the  ministerial  officers  of  this  court, 
deriving  all  their  authority  from  this  court,  and  from  no  other  source ; 
and  I  ha^e  been  the  rather  led  to  mention  this,  because  I  think  I 
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observe  a  notion  has  been  picked  up,  that  they  are  the  agents  of  the . 
persons  that  recommended  them ;  and  therefore,  in  this  case,  the 
agents  of  the  crown,  immediately  for  its  interests,  crown  officers  and 
public  trustees.  The  whole  of  this  notion  is  unfounded,  according  to 
my  apprehension.  They  are  appointed  by  the  court,  to  perform 
those  functions  of  the  court  in  which  it  cannot  act  for  itself;  they 
represent  the  court  in  the  same  manner  as  the  commissioners  for 
taking  examinations,  or  for  any  other  purpose.  The  court  may  ac- 
cept the  recommendation  of  parties,  for  its  own  convenience,  in  the 
same  manner  as  the  bishop  usually  accepts  the  creditor  who  has  ob- 
tained a  judgment  to  be  the  actual  sequestrator,  though  in  no  degree 
bound  so  to  do.  It  is  a  matter  in  the  voluntary  discretion  of  the 
court  No  party  can  have  a  right  in  such  a  matter,  for  this  simple 
reason  —  that  no  person  can  have  a  right  to  appoint  a  representa- 
tive for  another.  It  is  the  court  which  delegates  its  functions  ;  it  is 
at  the  option  of  the  court  whether  it  will  grant  any  commission  or 
not,  and  to  whom  it  will  grant  it;  it  may  revoke  commissioners, 
though  approved  by  the  party ;  it  may  continue  a  commissioner  in 
office,  though  against  the  approbation  of  the  party ;  they  are  in  all 
cases  to  account  to  the  court,  and  not  to  the  persons  that  recom- 
mended them.  There  can  be  no  doubt  but  that  the  court  will,  with 
the  most  reverential  deference,  be  disposed  to  appoint  any 
[  •  35  J  person  recommended  *  by  the  crown,  for  the  care  of  its  in- 
terests ;  but  the  court  would  be  guilty  of  no  misfeasance,  if 
it  granted  no  commission  at  all ;  and  when  they  are  appointed,  they 
stand  on  the  same  ground  as  other  commissioners,  and  are  to  look  to 
this  court  for  their  proper  discharge. 

In  the  next  place,  what  is  the  interest  of  commissioners  ?  I  have 
no  doubt  that  the  court  might,  in  the  first  instance,  assign  the  pro- 
portion of  payment  at  the  time  of  appointment,  and  might  enlarge  or 
otherwise  alter  it  afterwards,  as  it  should  think  proper,  according  to 
the  circumstances  of  the  case.  By  courtesy,  it  has  been  usually  other- 
wise ;  and  to  prevent  disputes,  and  to  suit  the  general  convenience 
and  wishes  of  the  parties,  it  has  been  usually  left  to  them  to  agree  on 
their  own  terms,  usually  a  percentage;  but  when  that  agreement  has 
been  made,  I  hold  the  parties  are  strictly  bound  by  it,  and  that  the 
commissioners  are  not  allowed  to  make  a  sixpence  advantage,  beyond 
that  percentage,  which  is  settled  in  the  agreement  To  employ  the  pro- 
ceeds for  themselves,  or  for  their  friends,  to  sell  subordinate  offices,  or  to 
carve  employments  out  of  them,  would  be  irregularities,  and  abuses 
and  breaches  of  that  purity  with  which  their  trust  should  be  exercised. 
Such  advantages  may  be  taken  in  fact,  and  I  fear  sometimes  are,  bo^ 
they  will  not  be  tolerated  by  the  court,  when  they  are  brought  to  its 
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.notice ;  and  '^commissioners  must  understand,  that  if  they  send  out 
that  money,  which  relatively  to  them  is  the  money  of  the  court,  either 
for  the  benefit  of  themselves  or  for  the  benefit  of  their  friends,  the 
court  will  not  hold  them  guiltless,  or  repute  them  to  have 
rendered  a  due  execution  of  their  trust    And  *  I  desire  to  lay  [  *  36  ] 
this  down  as  a  rule  for  the  conduct  of  all  commissioners, 
that  the  only  advantage  which  they  can  legally  make,  is  that  which 
is  allotted  to  them  by  the  court,  or  is  settled  in  agreement  between 
the  parties  and  them. 

I  come  now  to  the  duties  of  commissioners.  They  are,  according 
to  the  terms  of  their  appointment,  "to  reduce  into  writing  a  full,  true, 
and  perfect  inventory  of  the  ship  and  cargo,  and  to  choose  two  good 
and  lawful  men,  well  experienced  in  such  aflairs,  and  swear  them 
faithfully  and  justly  to  appraise  the  same  according  to  their  true 
values,  and  to  cause  the  aforesaid  ship  and  cargo  to  be  exposed  to 
public  sale,  and  to  sell,  or  cause  the  same  to  be  sold,  to  the  best  bid- 
der, and  to  bring,  or  cause  to  be  brought,  the  produce  money  arising 
fifom  such  sale,  into  the  registry  of  the  court  before  a  certain  day." 

This  is  the  simple  line  of  their  duty.  It  is  possible,  undoubtedly, 
that  difficulties  may  arise  in  the  execution  of  their  office,  but  then  to 
whom  are  they  to  resort  ?  To  the  court,  their  constituent,  whose 
officers  they  are,  and  whose  functions  they  execute.  This  is  their  re- 
sort, and  they  mistake  their  way  if  they  go  to  private  persons,  here  or 
elsewhere,  to  be  informed  in  what  manner  this  court  expects  its  own 
commissions  to  be  executed.  As  to  any  thing  that  concerns  the  inte- 
rests of  the  crown,  in  such  commissions,  they  have  the  assistance 
and  advice  of  the  King's  Advocate,  the  Advocate  of  the  Admiralty, 
the  King's  Proctor,  or  the  Proctor  of  the  Admiralty,  according  to  the 
particular  course  of  their  business.  It  is  the  duty  of  commissioners 
for  the  crown  to  apply  to  them,  and  to  act  under  their  direc- 
tion with  respect  to  the  *  crown's  property.  If  those  officers  [  *  37  [ 
see  a  necessity  for  an  application  to  the  court,  it  will  be 
made ;  if  not,  the  commissioners  will  be  safe  in  following  their  in- 
structions. If  ^n  application  is  necessary  to  be  made  to  the  court,  it 
should  be  oiade  in  due  time,  and  whilst  the  difficiilty  is  pending  and 
capable  of  cure,  and  not  be  left  to  a  late  period,  to  rip  up  the  whole 
proceedings  of  the  commission,  after  everything  is  finished.  Thus,  if 
one  commissioner  thinks  the  other  encroaches  or  usurps  too  much 
authority,  he  should  apply  to  the  court  in  an  eariy  stage,  and  not 
wait  till  the  business  is  concluded,  and  then  call  on  the  court  to  travel 
over  the  whole  again,  in  order  to  set  that  matter  right ;  and  as  to  in- 
terest of  money,  I  can  hardly  conceive  that  any  dispuje  can  with  pro- 
priety arise  on  that  ground  between  commissioners,  neither  of  them 
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being  entitled  to  make  a  sixpence  more  than  the  percentage  which  is 
given  by  the  agreement  under  which  they  set  out ;  and  as  to  the 
principal  parties,  if  an  application  is  necessary  to  obtain  the  use  of 
the  money,  it  should  be  made  to  the  court,  whilst  it  is  in  its  power  to 
prevent  the  mischief.  Interest  is  a  subject  on  which  the  jurisdiction 
of  this  court  has  always  been  very  tenderly  exercised.  It  will,  on  that 
account,  be  more  desirious  to  prevent  the  question  from  arising,  by 
preventing  interest  from  accumulating ;  and,  therefore,  it  is  extremely 
necessary  that  the  matter  should  be  brought  before  the  court,  for  the 
prompt  payment  of  the  money,  whilst  it  is  capable  of  that  easy  and 
natural  remedy,  and  that  it  should  not  be  suffered  to  go  on,  with  the 
hope  of  bringing  up  a  question  of  interest,  when  it  may  be  very 

difficult  for  the  court  to  enforce  an  order  that  will  be  effect- 
[  •  38  ]  ual  •  for  a  remedy  of  that  species.     I  say  the  more  on  this 

subject,  because  it  does  appear  that  the  whole  of  this  un- 
pleasant business  has  arisen  from  an  inattention  to  that  proper 
method  of  proceeding  in  such  a  case.  The  commission  that  has. 
issued  in  this  case  was  made  returnable  in  six  weeks,  yet  no  return 
was  made  by  either  commissioner  for  sixteen  months ;  and  I  under- 
stand that  a  practice  has  prevailed,  by  some  accident  or  other,  of 
making  no  payment  till  the  whole  money  can  be  paid  in ;  so  that  it 
may  happen  that  50,000/.  ready  to  be  psdd  in  at  the  end  of  the  first 
month,  shall  be  kept  for  sixteen  months,  till  1,000/.  more  outstand- 
ing can  be  brought  to  account  One  peculiar  incongruity  produced 
by  delay  in  this  case,  is,  that  the  beneficial  interest  has  very  much 
shifted  hands  during  its  pendency ;  for  the  crown,  which  had  originally 
the  whole  interest,  has  retired  into  a  corner  of  the  case,  having 
granted  away  two  thirds  of  the  proceeds ;  and  yet  here  is  the  crown, 
praying  interest  on.  the  whole  sum,  although  the  party  entitled  to  two 
thirds,  both  principal  and  interest,  if  any  interest  is  due,  b  totally 
quiescent 

I  come  now  to  state  the  facts  of  the  case ;  it  arises  on  two  Spanish 
ships  captured,  with  a  quantity  of  bullion,  before  Spanish  hostilities, 
by  Cgiptain  Oakes,  who  is  since  dead.  In  the  critical  state  of  affairs 
between  the  two  countries  at  that  period,  the  crown  declined  to  take 
the  property  into  its  own  hands,  or  to  institute  any  proceedings 
against  it  It  was  some  time  doubtful  whether  it  would  not  be 
entirely  restored ;  for  it  was  the  subject  of  long  negotiations,  to  my 

knowledge,  whether  all  the  property,  taken  on  both  sides 
[  •SO  ]  during  that  time  of  suspended  hostilities,  •should  not  be 

mutually  restored  ;  it  however  did  not  take  place.  Captain 
Oakes  was  left  in  possession  of  these  valuable  cargoes,  either  as  the 
agent  or  steward  of  the  crown,  or  as  a  person  left  to  act  according  to 
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his  ovm  discretion.  He  landed  the  bullion,  —  if  this  had  been  done 
in  the  ordinary  course  of  prize,  and  whilst  any  cause  was  depending 
on  it,  it  would  have  been  a  great  irregularity ;  but  I  am  not  to  apply 
the  ordinary  proceedings  of  the  Prize  Court,,  to  a  transaction  which 
at  that  time  was  not  decidedly  in  the  nature  of  prize.  The  bullion 
was  landed,  and  very  properly  deposited  in  the  bank ;  it  was  then 
converted  into  specie  by  the  order  of  Captain  Oakes;  irregularly 
ag^in,  if  a  cause  had  been  depending ;  but  still  with  the  best  inten- 
tions, and,  as  the  event  has  proved,  advantageously  for  all  parties. 
Under  these  circumstances,  I  can  by  no  means  consider  Captain 
Oakes,  or  his  agent  as  mal(B  fidei  possessors.  Captain  Oakes  had  a 
just  title  to  the  original  possession,  by  a  capture  which  has  been  con- 
firmed by  a  sentence  of  condemnation ;  during  the  intermediate  time 
he  was  continued  in  the  possession  ;  as  I  conceive  the  crown  usually 
leaves  the  possession  of  such  property  (although  it  is  legally  entitled) 
in  the  hands  of  the  captors  or  their  agents.  The  conversion  which 
.  took  place  during  this  time,  was  done  upon  the  best  motives,  and  to 
the  best  actual  advantage ;  there  was  nothing,  therefore,  to  change 
the  botUB  fidei  possession;  and,  therefore,  I  must  pronounce  them 
acquitted  of  any  malfeazance  in  this  proceeding. 

The  case  divides  itself  into  two  periods ;  and,  it  is  argued,  first, 
that  the  court  will  decree  interest  against  the  commissioner, 
from  the  time  of  the  conversion  *into  specie;  but  against  [  *  40  ] 
this  I  think  I  see  many  decisive  objections.  In  the  first 
place,  against  whom  must  I  decree  it  ?  If  against  anybody  it  must  be 
against  the  captors  themselves.  Mr.  Marsh  was  not  at  that  time  a 
servant  of  the  court,  nor  a  known  prize  agent  recognized  by  this 
court ;  for  no  war  existing  with  Spain,  he  was  not  a  public  agent, 
under  any  prize  act  applying  to  Spanish  hostilities.  He  was  a  mere  pri- 
vate agent  of  Captain  Oakes,  and  as  such  he  fuight  be  answerable  to 
his  employers ;  but  I  have  i|othing  to  do  with  that.  My  demand 
must  be  against  Captain  Oakes,  for  his  private  agent's  possession. 
But  I  should  be  glad  to  know  if  any  instance  can  be  found,  in  which 
the  court  has  called  on  captors  to  pay  interest  for  money,  which  the 
crown  has  chosen  to  leave  in  their  possession ;  and  more  particularly 
in  a  case  like  this,  in  which  the  crown  has  granted  away  two  thirds 
of  the  principal  sum  out  of  its  hands,  and  to  those  very  captors.  And 
suppose  the  court  was  ever  so  well  disposed  to  decree  interest  upon 
the  particular  circumstances,  it  would  be  utterly  impossible  for  the 
court  to  travel  back  beyond  the  date  of  the  commission.  On  a  peti- 
tion merely  respecting  a  commission  of  appraisement  and  sale,  1 
could  not  direct  interest,  on  this  part  of  the  case,  upon  the  present 
application ;  therefore,  I  lay  that  entirely  out  of  consideration.  It  is 
▼ou  II.  3 
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then  said,  secondly,  that  interest  must  be  obtained  for  the  time  sub- 
sequent to  the  grant  of  the  comnussion.  The  commission  issued. 
What  was  then  the  duty  of  the  commissioners  ?  I  must  say  that  if 
one  commissioner  was  possessed  of  40,000/.,  or  any  considerable  sum, 

it  was  his  duty  to  have  brought  that  circumstance  to  the 
[  •  41  ]  knowledge  of  the  crown  officers.     It  might  be  too  'much  to 

expect  him  to  bring  it  in  voluntarily,  whilst  there  was  no 
order  upon  him  to  that  effect;  but  if  the  crown  officers  had  been 
aware  at  the  time  of  issuing  the  commission,  that  such  a  sum  was 
in  his  hands,  and  they  had  intimated,  as  they  undoubtedly  would, 
that  he  should  immediately  pay  it  in,  he  should  have  given  immedi- 
ate compliance  with  that  demand.  That  he  was  absolutely  bound  to 
communicate,  I  do  not  know  that  I  am  legally  entitled  to  say  ;  for  if 
it  had  even  been  money  which  had  come  to  his  hands  under  the  com- 
mission, still  the  commission,  in  its  terms,  empowers  them  to  exe- 
cute the  business  "  jointly  and  severally."  And  though  the  court,  to 
prevent  confusion  and  embarrassment  that  might  arise  from  separate 
actings,  and  likewise  to  increase  the  security  of  the  property,  would 
always  require  that  they  should  proceed  hand  in  hand ;  yet  I  do  not 
know  that  a  legal  obligation  exists,  independent  of  any  order  made 
by  ihe  court,  for  the  one  commissioner  necessarily  to  divide  the  pos- 
session of  every  sum  of  money  he  has  received  with  the  other.  But 
certainly  that  obligation  exists  less,  in  a  case  where  he  was  in  pos- 
session of  that  sum  of  money,  not  by  virtue  of  the  commission,  but  by 
virtue  of  his  having  been  many  months  before  the  private  agent  of  a 
private  person,  the  actual  captor,  who  had  placed  it  in  his  hands,  when 
the  crown  declined  meddling  with  it,  long  before  the  institution  of  any 
suit  respecting  it  However,  an  intimation  ought  to  have  been  given 
to  the  crown  officers.  It  was  not  done ;  and  if  I  had  reason  to  conclude 
this  was  fraudulently  omitted,  the  court  would  slrain  bard  to  make  the 

commissioner  answerable  if  any  loss  had  occurred. 
[  *  42  ]      *  I  will  state  my  reasons  why  I  do  not  hold  him  answerable. 

The  commission  was  granted  on  the  23d  of  August,  and  made 
returnable  on  the  first  session  of  Michaelmas  term,  1797.  No  leturn 
was  made  by  the  commissioner,  nor  was  any  application  made  to  get 
the  proceeds  paid  in ;  there  was  an  error,  and  a  most  material  error 
it  has  been  in  substance ;  for  to  my  own  knowledge,  the  intention  and 
design  of  granting  the  commission  in  this  particular  form,  has  been  in 
some  measure  counteracted  by  it  The.  business  might  have  been 
transacted  by  commissioners  immediately  appointed  by  the  treasury; 
but  it  was  thought  more  expedient  to  put  it  into  this  form  of  commis- 
sioners from  the  Court  of  Admiralty,  in  order  that  the  ptocesa  of  it  might 
be  immediately  and  constantly  within  the  view  of  the  court  till  the  con- 


HIGH    COURT    OF    ADMIRALTY.  48 

The  Frineessa,  and  La  Beine  Elisabeth.    S  C.  Rob. 

closion  ;  and  that  conclnsion  might  be  accelerated  as  much  as  possible, 
without  leaving  the  hazard  of  any  after-reckoning,  to  be  adjusted  be- 
tween the  treasury  and  the  commissioners ;  and  it  certainly  was  hoped, 
that  a  very  short  time  would  have  sufficed  for  these  purposes ;  whereas, 
it  has  taken  up  sixteen  months  before  any  return  whatever  was  made 
by- either  commissioner.  This  is  an  error,  material  likewise  in  its 
consequences ;  because  if  the  returns  had  been  made  at  the  time  pre- 
scribed by  the  commission,  it  would  have  appeared,  that  a  very  large 
proportion  of  proceeds  had  already  been  received  by  one  of  them,  and 
of  course  would  have  been  then  ordered  into  the  registry  of  the  court, 
there  to  await  an  order  for  the  distribution.  "What  prevented  the  re- 
port of  the  then  King's  Advocate,  upon  the  application  of  Captcun 
Oakes's  family  ?  The  ignorance  of  the  value  of  the  pro^ 
ceeds,  in  consequence  *  of  no  return  having  been  made.  [  *  43  ] 
What  stopped  the  distribution?  The  very  same  cause. 
Whereas,  if  the  return  had  been  fnade,  and  the  proceeds  ordered  in, 
that  gallant  officer  would  have  died,  with  the  satisfaction  of  know- 
ing, that  the  difficulties  with  which  his  family  was  for  some  time  op- 
pressed, would  be  speedily  relieved,  by  the  liberality  of  the  crown^  in 
the  grant  and  distribution  of  a  considerable  part  of  this  property.  It 
is  impossible,  therefore,  to  say,  that  it  is  not  extremely  to  be  wished 
that  the  matter  had  been  otherwise  conducted  in  this  respect.  Whe- 
ther it  has  been  so  misconducted,  as  to  subject  the  party  to  any  pe- 
nalty, is  another  consideration  ;  if  any  penalty  is  due,  the  mere  pay- 
ment of  interest  is  as  slight  a  one  as  could  be  applied.  But  before  I 
go  so  far  as  to  apply  it,  the  court  must  be  satisfied  on  two  or  three 
points.  It  must  know  that  it  has  authority  to  direct  intg'est  to  be 
paid ;  for  unless  that  is  shown,  all  speculations  on  the  propriety  of 
directing  it,  will  be  superfluous  and  idle.  Now  it  is  a  pretty  strong 
argument  against  this  authority,  that  no  instance  has  occurred,  either 
in  this  court  or  in  the  Court  of  Appeals,  in  which  the  demand  of 
interest,  even  against  an  agent,  has  been  entertained.  In  Mr.  Ker's 
case,  the  application  was  for  the  payment,  not  of  the  interest,  but  of  the 
principal ;  and  Lord  Camden  said,  that  if  he  had  authority,  he  would 
order  interest ;  that  was  against  the  agent  of  the  party.  This  case, 
is  the  case  of  a  commissioner;  and  if  no  case  can  be  produced,  in 
which  the  court  has  decided  on  the  liability  of  a  commissioner  to  pay 
interest,  it  does,  I  think,  go  far  to  prove  that  the  court  has  not  the 
power,  as  occasions  probably  have  occurred  for  such  an  order. 

•  It  must  then  be  a  strong  case,  that  would  induce  the  [  *  44  ] 
court  to  make  the  experiment ;  for  I  will  not  say  that  the 
court  would,  in  no  case,  entertain  and  attempt  to  enforce  the  demand. 
I  can  suppose  a  case,  of  a  commissioner,  fraudulently  and  pertina- 
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ciously  detaining  money,  and  resisting  the  order  of  the  court  to  bring 
it  in ;  then,  indeed,  the  court  might  be  induced  to  take  the  opinion  of 
another  jurisdiction  upon  such  a  decree ;  but  it  would  not  do  this,  on 
slighter  grounds  than  a  clear  case  of  misconduct  It  would  not  exer- 
cise this  questionable  jurisdiction,  where  there  is  no  such  clear  impu- 
tation on  the  person. 

Then  how  stands  the  case  as  to  misconduct  ?  Looking  abstract- 
edly to  the  facts,  I  might  think  there  had  been  some  misconduct ; 
but  looking  to  the  relaxed  practice  of  the  court,  and  finding  that  the 
practice  had  been  ordinarily  the  same,  how  does  it  stand  then  ? 
Suppose  a  gentieman  to  come  to  the  exercise  of  his  commission, 
without  any  particular  knowledge  of  the  rules  of  practice  of  this 
court ;  suppose  him  to  come,  not  as  a  lawyer,  but  as  a  person  merely 
usf d  to  the  employment  and  management  of  money ;  the  persons 
whom  he  might  naturally  have  consulted,  would  probably  have  told 
him,  that  it  was  not  at  all  necessary  to  pay  in  the  money  till  the 
whole  was  liquidated,  for  that  such  was  the  ordinary  practice  of  the 
court.  Looking  at  the  character  of  the  gentleman  concerned,  and 
supposing  him  to  have  received  such  information,  I  think  it  would  be 
too  much,  to  expect  such  a  person  to  decide  for  himself,  that  this 
practice  was  wrong ;  and  that  he  would  not  be  safe  in  conforming  to 

it     However  disposed  I  may  be  to  censure  this  practice 
[  •  45  ]  and  correct  it  in  future,  it  would  seem  too  'hard  to  lay  down, 

that  here  was  special  delinquency  that  called  for  penalties. 
It  is  a  bad  sort  of  reformation,  which  begins  by  an  act  of  vindictive 
justice,  on  a  person,  who  has  been  acting  only  as  every  other  person 
has  been  permitted  to  act,  under  such  circumstances.     In  this,  I  can- 
not be  understood  to  throw  the  slightest  reflection  on  the  learned  per- 
sons, who  have  had  the  management  and  direction  of  this  court 
before  me.     I  am  sure  that  that  honorable  person,  who  immediately 
preceded  me,  would  have  expressed  himself  as  I  have  done,  if  the  fact 
had  come  to  his  knowledge.    But  the  truth  is,  that  such  things  do 
not  ordinarily  come  to  the  knowledge  of  the  court     I  have  practiced, 
in  these  courts  above  twenty  years;  and  though  I  may  appear  to 
betray  great  inattention,  I  profess  I  never  was  aware,  that  commis- 
sions were  not  returned  at  the  time  appointed ;  and  I  might  have  sat 
here,  above  twenty  years  longer,  in  the  same  ignorance,  if  this  parti- 
cular case  had  not  made  it  my  duty  to  remark,  and  to  correct  such  a 
practice  in  future.^     On  the  ground  of  particular  delinquency  then,  I 
see  no  reason  to  charge  this  gentleman  with  interest     I  cannot  say, 
referring  to  the  common  current  of  practice,  that  there  has  been  a 

1  [See  the  order  of  court,  vol.  i,  p.  187.] 
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fraudulent  withholding  of  the  principal ;  but  it  is  said,  that  although 
he  is  not  held  to  be  penally  liable  to  pay  interest,  yet  interest  is  to 
be  computed  as  part  of  the  proceed3,  and,  therefore,  ought  to  be  paid. 
Now  it  is,  I  think,  first  necessary  to  show  that  interest  was  made  by 
him  ;  it  is  said,^hat  he  placed  it  in  a  banking-house,  of  which  he  was  a 
partner ;  and  that  the  inference  is,  that  it  was  not  sleeping  or 
lying  •  dead  there.  But  suppose  he  had  put  it  into  any  other  [  *  46  ] 
house,  would  he  have  been  liable  iii  that  case  ?  In  chancery 
I  presume Jie  would ;  for  as  it  is  the  practice  of  that  court,  to  put  moneys 
depending  in  it  out  to  interest,  a  person  preventing  that  interest  from 
accruing,  might  be  required  to  pay  without  proof  that  he  had  personally 
made  interest  and  even  if  he  could  prove  that  he  had  made  none.  But 
it  has  never  been  the  practice  of  this  court,  to  order  the  money  of  suitors 
to  be  put  out  at  interest,  except  upon  their  joint  application  and  con- 
sent. The  money  is  paid  into  the  registry,  to  wait  the  order  of  the 
court,  and,  therefore,  I  should  think  it  impossible  to  decree  interest| 
unless  interest  was  actually  proved  to  have  been  received. 

K  I  am  right  in  that  matter,  the  commissioner  can  be  answerable 
only  in  his  collateral  character  of  a  banker ;  but,  in  that  capacity, 
how  could  I  order  him  to  pay  more  than  his  own  particular  share  ? 
His  partners  would  stand,  in  this  case,  as  any  other  bankers  to  whom 
he  or  any  other  commissioner  had  confided  it.  And  how  is  this 
court  to  ascertain  what  that  share  is,  whether  a  moiety  or  a  thirty- 
second  part  only  ?  I  should,  in  such  an  attempt,  travel  much  out  of 
the  usual  province  and  occupation  of  this  court.  Adverting  to  all 
these  considerations,  is  it  proper  that  the  court  should  call  on  him  for 
that  share  ?  The  court  must  again  be  first  clearly  convinced  of  its 
authority  ;  for  it  would  not  proceed  to  exercise  a  dubious  authority, 
unless  on  very  strong  grounds,  and  more  especially,  unless  it  appeared 
that  the  party  calling  for  it  was  well  entitled.  The  only  party  ap- 
pearing before  the  court  to  call  for  interest  is  the  crown  officer.  Has 
the  crown  the  title  to  this  interest,  if  the  court  could  decree  it?  Only 
to  one  third  of  it ;  for  the  two  thirds,  if  received,  have  been 
already  granted  out  to  the  *  captors,  who  do  not  join  in  this  [  *  47  ] 
application,  but  are  content  (as  far  as  their  conduct  speaks,) 
that  if  any  such  advantage  has  been  made,  it  shall  remain  with  the 
commissioner  who  was  their  original  agent  or  manager.  What  then 
would  be  the  whole  effect  ?  That,  if  the  court  could  comply  with 
the  prayer,  the  crown  would  be  entitled  to  one  third  of  that  interest, 
which  must  be  deemed  (if  it  can  be  ascertained)  the  particular  share 
of  this  commissioner's  interest,  —  received  by  him,  as  one  of  the  part- 
ners of  this  banking-house,  —  after  the  time  when  the  commission 
ought  regularly  to  have  been  returned. 
3* 
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Upon  this  statement  of  the  case,  although  the  application  has  been 
made  with  great  propriety  by  the  crown  officers,  I  shall  not  attempt 
to  exercise  a  new  and  questionable  authority,  in  a  case  where  the 
party  possessing  double  the  quantity  of  beneficial  interest  which  the 
crown  has  retained,  declines  to  join  in  the  application,  where  the  re- 
sult of  advantage  to  the  crown  can  be  but  inconsiderable,  and  where 
the  aid  of  the  court  might  have  been  called  in  with  effect,  in  an  ear- 
lier stage  of  the  business,  in  the  simple  and  natural  process  of  com- 
pelling a  return. 

On  these  several  grounds,  I  decline  to  sustain  the  demand  for  in- 
terest on  the  part  of  the  crown  officers.     With  respect  to  any  dispute 
between  the  commissioners,  upon  the  matter  of  their  claim  to  the 
benefit  of  interest,  I  have  nothing  to  do  with  that.     Whether  any 
other  court  would  sustain  a  demand  on  the  part  of  one  of  them, 
against  the  other,  for  a  participation  of  interest,  when  neither  is  enti- 
tled to  any  interest  at  all,  is  more  than  I  am  able  to  say,  and  more 
than  I  am  called  upon  to  conjecture.     This  is  my  decision;   and 
the  use  which  I   shall  make  of  the  whole  proceeding  (and 
[  •  48  ]  *  a  very  important  one  it  is)  will  be  to  prevent  such  a  griev- 
ance from  occurring  again.     It  is  high  time  that  this  abuse 
of  not  returning  commissions  at  the  proper  time  should  be  conected. 
I  mean  no  imputation  on  any  individual.     Everybody  knows  how 
abuses  insinuate  themselves  at  first,  and  creep  on  by  degrees.     They 
begin,  usually,  in  some  act  of  accommodation  and  kindness,  which 
we  can  hardly  disapprove  in  the  particular  instance ;  the  same  facility 
is  practised,  in  a  second  instance,  on  little  other  ground  than  the  pre- 
cedent  of  the  first.      An  irregularity  which  was  hardly  censurable 
ripens  into  settled  abuse.     New  men  come  into  office,  and  they  find 
it  become  an  ancient  established  practice,  with  all  the  sanction  of 
gray  hairs  upon  it ;  one  abuse  begets  another,  (for  it  is  a  prolific 
family,)  till  at  last  attention  is  awakened,  and  those  who  have  authority 
are  loudly  called  upon  by  duty  to  correct  them.     They  are  memorable 
words  of  Lord  Bacon  upon  such  subjects,  "  that  time  is  the  greatest 
innovator ;  and  if  time  always  alters  things  for  the  worse,  and  wisdom 
and  counsel  do  not  sometimes  alter  them  for  the  better,  what  shall 
be  the  end  thereof?"     In  making  these  necessary  alterations,  I  know 
I  shall  have  the  assistance  of  the  crown  officers  in  this  court,  as  far  as 
the  property  of  the  crown  is  concerned ;  and  in  respect  to  private 
property,  the  court  may  in  general  rely  on  the  vigilance  of  the  parties 
themselves,  stimulating  their  agents  to  the  performance  of  their  duty 
by  the  aid  of  the  process,  which  shall  at  all  times  be  readily  imparted. 
And  if  such  consequence^  follow,  it  may  be  fortunate  for  the  public 
that  such  a  case  has  arisen,  though  some  unpleasant  circumstances 
may  have  attended  the  discussion. 
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•In  The  Princessa,  Zavala.  [*49  ] 

August  30,  1799. 

A  daim  of  a  British  merchant  for  dollars,  docamented  as  Spanish  propertj,  on  board  a 
Spanish  ship  from  Bacnos  Ayres  to  Spain,  not  admitted.^ 

A  SECOND  question  arose,  on  a  subsequent  day,  on  the  claim  of  a 
British  merchant,  for  a  quantity  of  dollars  shipped  at  Buenos  Ayres, 
by  his  asserted  agent,  and  for  his  account,  but  ostensibly  enteied  in 
Spanish  names,  on  board  a  Spanish  ship,  and  bound  to  Corunna,  in 
Old  Spain.  The  affidavit  of  the  claimant  set  forth  the  following  cir- 
cumstances.^ 

*'  That  some  time  in  the  years  1790  or  1791,  one  of  the  partners  of 
his  hous^  being  at  Madrid,  purchased  from  a  Portuguese  merchant, 
an  order  on  the  treasury  of  his  Spanish  majesty  at  Buenos  Ayres,  for 
the  number  of  6,000  hard  dollars,  which  the  said  merchant  had  reco- 
vered from  the  crown,  on  account  of  an  unjust  seizure  that  had  been 
made  of  his  property ;  that  the  appearer's  said  house  appointed  Ra- 
mon Ramon  Diaz,  a  merchant  at  Buenos  Ayres,  their  attorney,  to 
receive  the  money,  who,  as  this  appearer  has  been  informed,  and  be- 
lieves, received  the  same  from  the  treasury,  in  virtue  of  the  ssiid  power 
of  attorney  and  order ;  but,  instead  of  remitting  the  same  to  this  ap- 
pearer's house,  appropriated  the  same  to  his  own  use ;  that  this  ap- 
pearer's said  house,  in  consequence,  through  their  correspondent  at 
Corunna,  Don  Felippe  Gonzalez  Pola,  appointed  Don  Antonio  de  la 
Cajigas,  merchant  at  Buenos  Ayres,  their  attorney,  to  recover  the 
said  6,000  dollars  with  interest  from  the  said  Ramon  Ramon  Diaz ; 
that  on  or  about  the  14th  of  July,  1796,  this  appearer's  said 
house  •received  from  the  said  Don  Antonio  de  la  Cajigas,  [*50  ] 
a  letter,  dated  Buenos  Ayres  the  3d  of  March  preceding,  in- 
forming them  of  his  having,  through  their  aforesaid  correspondent  at 
Corunna,  received  their  power  of  attorney  for  the  purpose  aforesaid  ; 
that  he  had  procured  jfrom  the  said  Ramon  Ramon  Diaz  2,000  hard  dol- 
lars in  part  payment  of  the  said  debt,  and  laden  1,000  dollars  on  board 


^  [No  claim  is  admissible  in  opposition  to  the  ship's  papers.  The  Diana,  2  Gall  96 ; 
The  Orion,  1  Acton,  205.  But  there  are  some  exceptions.  See  La  Flora,  6  C. 
Rob.  3  ;  Vrow  Elizabeth,  5  C.  Rob.  2.  This  rule  does  not  apply  to  shipments  before 
the  war.  The  Vrow  Anna  Catharina,  5  C.  Rob.  16 ;  The  Jan  Frederick,  5  C.  Rob. 
128.     But  it  does  to  those  in  contemplation  of  war.    Ibid.] 

s  Sworn  Slst  May,  1797. 
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the  Rey,  and  l,t)00  dollars  on  board  the  Cortes,  being  two  packets,  for 
their  account,  consigned  to  their  said  correspondent  at  Comnna ;  that 
on  or  about  the  first  day  gf  August,  in  the  said  year  1796,  they  re- 
ceived a  second  letter  from  the  said  Don  Antonio  de  la  Cajigas,  dated 
at  Buenos  Ayres  the  28th  April  preceding,  which  was  forwarded  to  Co- 
runna  by  the  packet  Alcudia,  confirming  the  former  letter,  and  advis- 
ing them  that  2,000  more  dollars  were  laden  on  board  the  said  packet 
for  their  account,  consigned  as  aforesaid,  and  further  advising  them, 
that  he  could  consider  the  whole  as  recovered,  which  he  hoped  would 
be  verified  by  the  next  packet  La  Princessa ;  that  in  consequence  of 
such  advice,  this  appearer's  said  house  caused  an  insurance  to  be 
made  at  Lloyd's,  to  the  amount  of  2,000  hard  dollars,  on  board  a 
packet  or  packets  from  Buenos  Ayres  to  Corunna ;  that  on  or  about 

f  last  past,  this  appearer's  said  house  received  a  letter  from  the 

said  Don  Felippe  Gonzalez  Pola,  dated  Corunna, March  pre- 
ceding [1797],  informing  them  that  he  had  received  advice  from  the 
said  Don  Antonio  de  la  Cajigas,  that  2,000  dollars  had  been  laden  for 
them   on   board  the  packet  La  Princessa,  which   had  been  token 
as  prize,  and  carried  to   Portsmouth.     And  this  appearer 
[  •  51  ]  *  further  says  that  2,000  hard  dollars,  laden  and  on  board  the 
said  packet  La  Princessa,  at  the  time  when,  in  the  prosecu- 
tion of  her  said  voyage  from  Buenos  Ayres  to  Corunna,  she  was  ta- 
ken and  seized  as  prize,  did  belong  to  him,  &c.  &c," 

Judgment. 
Sir  William  Scott.  This  case  stood  over^  for  the  judgment  of 
the  court,  on  the  plaim  of  Mr.  Dubois,  a  merchant  of  this  town,  for  a 
quantity  of  dollars  put  on  board  a  Spanish  ship  at  Baenos  Ayres, 
and  to  be  landed  at  Corunna,  in  Old  Spain.  The  account  given  is, 
that  a  partner  of  the  said  house  had,  in  the  year  1791,  purchased  an 
order  of  the  king  of  Spain  on  the  treasury  of  Buenos  Ayres,  which 
had  been  received  there,  and  detained  by  the  agent  of  the  claimant ; 
but,  being  recovered  by  a  special  application,  this  was  a  remittance 
of  part  of  the  sum.  On  looking  into  the  papers,  it  appears  by  the 
manifest  that  the  money  was  put  on  board,  as  the  property,  and  for 
the  account  and  risk,  of  a  merchant  in  Spain  ;  and  the  master  verified 
the  papers  as  true  and  fair,  and  swore  "that  tfiey  contained  a  real 
representation  of  the  property."  By  the  papers,  therefore,  it  appeared 
as  Spanish  property,  and  as  confiscable  to  the  king,  being  seized  be- 
fore hostilities  with  Spain;  but  it  is  argued  that,  notwithstanding 
these  appearances,  it  would  be  very  hard  that  the  property  of  a  Bri- 
tish subject  should  be  condemned  upon  them,  the  shipper  at  Buenos 
Ayres  being  ignorant  of  the  real  transaction,  and  of  the  state  in  which 
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the  real  interest  stood,  knowing  nothing  of  the  real  owner,  and  look- 
ing only  .to  the  consignee  at  Comnna ;  and  it  is  said  that 
there  *  have  been  cases  in  which  the  court  has  allowed  an  [  •  52  ] 
averment,  and  a  claim  to  be  set  up,  in  opposition  to  the  ori- 
ginal papers.  It  is  said,  also,  that  this  is  not  a  register  ship,  but 
a  mere  private  ship  with  private  papers ;  but  I  think  it  does  appear, 
that  if  it  is  not  a  register  ship,  yet  it  is  so  nearly  of  that  description,  as 
to  be  exclusively  appropriated  to  Spanish  trade.  It  is  a  Spanish  frigate 
employed  as  a  packet  of  the  King  of  Spain,  to  bring  bullion  and 
specie  from  South  America  to  Old  Spain  ;  and  I  think  the  presump- 
tion is  most  strong,  that  none  but  Spanish  subjects  are  entitled  to  the 
privilege  of  having  money  brought  from  that  colony  to  Spain.  I  have 
looked  carefully  through  the  manifest,  and  I  perceive  there  is  not  one 
shipment  but  in  the  name  of  Spaniards ;  therefore,  it  appears  that 
this  is  not  an  ordinary  trade ;  and  I  must  take  this  to  be  property, 
which  must  have  been  considered  as  Spanish,  and  which  could  not 
have  been  exported  in  any  other  character.  It  has  been  decided  by 
the  Lords  in  several  cases,  (that  are  so  well  known,  that  without 
naming  them  it  will  be  su65cient  to  advert  to  the  general  principle,) 
that  the  property  of  British  merchants,  even  shipped  before  the  war, 
yet  if  in  a  Spanish  character,  and  in  a  trade  so  exclusively  peculiar 
to  Spanish  subjects  as  that  no  foreign  name  could  appear  in  it,  must 
take  the  consequences  of  that  character,  and  be  considered  as  Spanish 
property ;  and  I  think  I  may  safely  go  the  length  of  considering  this 
ship,  under  the  description  which  I  have  given  of  it,  as  coming  under 
the  operation  of  that  principle. 

But  if  it  was  an  ordinary  trade,  with  an  ordinary  bill  of 
lading,  and  taking  it  on  a  more  lax  principle,  *it  would  be  [  *  53  ] 
impossible  to  pronounce  on  this  affidavit,  and  claim,  that  it 
is  the  property  of  the  person  for  whom  it  is  claimed.  It  is  said  that 
the  shipper  was  ignorant  of  the  person  standing  behind  the  Spanish 
consignee ;  but  how  can  this  be  maintained  consistently  with  what  is 
stated  in  the  affidavit?  The  transaction  arose  on  an  authority  given 
to  recover  the  amount  of  an  order  on  the  treasury  of  Buenos  Ayres, 
purchased  in  Spain,  and  the  first  agent  delegates  his  a.uthority  to  ano- 
ther ;  but  there  must  have  been  an  intercourse  between  the  original 
and  the  substituted  "agent ;  and  the  shipper  at  Buenos  Ayres  must  have 
been  apprised  that  the  debt  was  due  to  British  merchants,  and  that 
the  persons  at  Corunna  were  merely  agents  for  them.  The  founda- 
tion of  that  solution  then  totally  fails.  He  was  a  correspondent,  and 
the  continuance  of  the  correspondence  shows  that  the  shipment  could 
not  have  been  made  in  this  form  through  ignorance.  Mr.  Dubois 
farther  states,  "  that  he  had  received  advice  of  shipments  of  part  of 
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the  money  owing  to  him  on  board  other  packets ;  and  that  2,000  more 
dollars  would  be  shipped  in  this  packet  for  his  account."  It  appears 
from  this  passage  that  there  was  not  a  single  .dollar  shipped  on  this 
account  otherwise  than  in  packets ;  and  this  strongly  confirms  me  in 
considering  this  trade  as  an  exclusive  and  appropriate  trade.  The 
letters  are  not  produced,  but  the  affidavit  state  ^<  that  the  correspond- 
ent informed  him,  that  he  hoped  to  settle  the  account  by  The  Prin- 
cessa ;"\and  all  that  he  is  able  to  state,  is,  "that  he  had  received  an 
account  that  2,000  dollars  would  come  on  board  The  Princessa,*' 

The  Princessa  is  taken,  and  the  inference  is,  that  he  had 
[  *  54  ]  received  no  intimation  *of  the  actual  shipment  till  after  the 

ship  was  known  to  have  been  captured,  and  then  it  comes  not 
firom  the  shipper,  but  from  the  merchant  at  Corunna,  in  whose  name 
it  was  shipped. 

Now. is  there  any  paper  on  board  to  show  that  it  was  in  satisfaction 
of  a  British  debt  ?  Every  paper  points  to  Gonzalez,  at  Ck>runna,  as 
the  owner.  And  what  is  there  to  show  that  this  person  who  recom- 
mended the  agent  to  Mr,  Dubois,  might  not  have  concerns  of  his 
own,  and  shipments  made  for  him,  through  the  hands  of  that  agent  ? 
I  think  there  is  reason  to  suppose  that  Mr.  Gonzalez  endeavored  to 
shift  off  the  interest  in  the  money  captured  on  Mr.  Dubois ;  and,  I 
therefore  think,  there  is  no  more  reason  to  convince  me  that  the  pro- 
perty belonged  to  Mr.  Dubois,  than  there  is  authority  to  satisfy  me 
on  the  point  of  law.  I  am  under  the  necessity  of  condemning  this 
property ;  but  as  captured  before  Spanish  hostilities  it  will  be  con- 
demned to  the  crown,  to  whose  liberality  Mr.  Dubois  may  still  resort, 
if  he  can  make  out  his  claim ;  but  I  feel  myself  bound  to  add,  that 
unless  Mr.  Dubois  can  give  better  proof,  than  he  has  made  before  me, 
he  can  have  no  great  right,  as  far  as  I  am  capable  of  judging,  to 
expect  the  recommendation  of  those  persons  whom  the  crown  usually 
consults,  in  support  of  his  claim. 
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*  The  Dordrecht,  Admiral  Lucas.  [  *  65  ] 

July  9,  1799. 

A  claim  of  joint-captare,  on  the  part  of  land  forces,  asserting  to  hare  cooperated  in  the  ci^>- 
tore  of  the  Batch  fleet  in  Saldanah  Bay,  rejected.^ 

This  was  the  flag  ship  of  a  Dutch  squadron,  captured  by  Admiral 
Elphinstone  in  Saldanah  Bay,  August  the  17th,  1796.  The  cause 
came  on,  to  determine  the  question  of  joint-capture  between  the  Bri- 
tish fleet,  and  the  land  forces  from  the  Cape  of  Good  Hope,  asserting, 
to  have  cooperated  in  the  capture. 

The  substance  of  the  several  articles  of  the  allegations  on  the  part 
of  the  army  having  been  opened. 

The  King^s  Advocate.  It  may  perhaps  save  much  time  to  state  at 
first,  as  the  opening  on  the  part  of  the  navy,  the  grounds  on  which  it  is 
intended  to  resist  this  claim.  The  navy  is,  we  submit,  alone  entitled 
to  the  benefit  of  this  capture  on  these  grounds :  It  is  a  capture  of  a 
ship  at  sea,  in  no  degree  protected  by  any  land  forces ;  it  is  made  by 
a  fleet  at  sea,  and,  as  such,  is  to  be  considered  as  a  pure  naval  prize. 
The  claim  on  the  part  of  the  army  is  unprecedented ;  no  instance  can 
be  produced  of  a  similar  claim.  To  support  the  principle  of  joint- 
capture  between  the  army  and  navy,  it  is  always  required  that  some 
direct  and  actual  assistance  shall  be  shown  to  have  been  given,  not 
merely  for  the  purpose  of  preventing  destruction,  but  for  the  pur- 
pose of  CompeUing  the  surrender.  There  is  no  such  assistance 
afforded  in  this  case  by  the  army,  nor  is  it  proved  that  they  con- 
tributed in  any  degree,  even  to  prevent  the  destruction  of  the 
Dutch  fleet  It  is  pleaded  for  the  army  that  there  was  a 
preconcert,  but  no  such  *  thing  is  established  in  proof.  There  [  *  56  ] 
was  some  communication  of  intelligence,  but  such,  as  being 
unfounded,  rather  retarded  than  facilitated  the  conquest  On  the  r2th 
of  August  there  was  a  letter  from  Mr.  Trail  to  Admiral  Elphinstone 
informing  him  that  the  Dutch  were  in  Saldhanah  Bay ;  but  that  gen- 
tleman received  his  intelligence  from  a  naval  officer,  and  from  that 
day  till  after  the  surrender,  there  was  not  only  no  preconcert,  but  no 
communication  between  the  admiral  and  General  Craig.  It  is  mate- 
rial to  advert  to  the  situation  of  the  Dutch  fleet.     The  Bellona  and 


^  [Other  cases  Teq>ecting  joint-captures  by  land  forces  are  Stella  del  Norte,  5  C. 
Bob.  349;  Booty  in  the  Peninsula, iHagg.  Ad. B. 39, 48;  French  Guiana, 3  Dod.  151.] 
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The  Havic,  two  frigates,  were  placed  nearer  in  towards  the  shore  for 
the  purpose  of  watering,  and  some  shots  were  exchanged  between 
these  and  the  advanced  guard  of  the  army ;  but  the  rest  of  the  squad- 
ron were  at  too  great  a  distance  to  be  annoyed  by  the  army.  Ad- 
miral Lucas  says,  "  That  if  the  English  fleet  had  not  been  there,  he 
should  have  placed  his  squadron  quite  out  of  the  reach  of  the  shore." 
Admiral  Lucas  received  the  first  summons  about  eight  o'clock  in  the 
evening  of  the  16th  of  August.  There  is  no  allusion  to  the  army 
either  in  that,  or  in  the  answer  of  the  Dutch  admiral  On  the  night 
of  the  16th  a  council  of  war  was  held ;  and  it  is  material  to  ascertain 
the  time  of  the  arrival  of  General  Craig's  letter,  because  it  is  said  that 
it  arrived  before  the  capitulation.  It  appears  that  it  reached  Admiral 
Lucas  about  ten  o'clock  on  the  morning  of  the  17th ;  but,  according 
to  the  evidence  of  Admiral  Lucas's  secretary,  "  The  white  flag  was 
flying  early  in  the  morning,  and  a  Dutch  ofiicer  was  sent  to  Admiral 
Elphinstone  about  an   hour  or  two  before  General  Craig's  letter 

arrived."     Admiral  Lucas  states,  "  that  he  was  informed  by 
[  •  57  ]  'Admiral  Elphinstone  that  he  had  concerted  measures  with 

General  Craig ; "  but  that  must  be  a  mistake,  for  General 
Craig'sf  letter  to  Admiral  Lucas  begins,  "Although  I  have  had  no 
communication  with  Admiral  Elphinstone,  yet  from  signals  I  am 
induced  to  believe  that  a  negotiation  is  going  on  between  you." 
Admiral  Lucas  states  the  wind  to  have  blown  a  heavy  gale  from  the 
South,  the  army  was  posted  to  windward,  so  that  it  would  have  been 
impossible  to  have  run  the  fleet  on  shore  in  that  place ;  and  it  is  fur- 
ther stated  that  just  where  the  army  lay,  there  were  sand-banks  which 
would  have  prevented  the  measure.     In  a  case  of  this  sort,  where  the 
chief  reliance  of  the  gentlemen  on  the  other  side,  is  on  the  intimida- 
tion which  they  assert  to  have  been  produced  on  the  Dutch  fleet  by  the 
presence  of  the  army,  it  will  be  material  to  show  the  impression  of 
the  captured.     It  appears,  on  the  ninth  article  of  the  allegation,  that 
Captain  Rymbende  thus  addressed  his  crew:  "My  lads,  we  have 
taken  care  of  your  wives  and  children,  and  you  shall  be  sent  home. 
W6  have  been  obliged  to  capitulate  because  the  English  fleet  ia  too 
strong  for  us."     Nothing  is  here  mentioned  as  a  cause  of  the  sur- 
render but  the  superiority  of  force ;  and  it  is  only  necessary  to  advert 
to  their  comparative  force,  to  show  that  every  other  consideration 
was  unnecessary.     The  Dutch  had  nine  ships,  three  only  being  of  the 
line ;  the  English  fourteen,  of  which  eight  were  of  the  line.     In  addi- 
tion to  this  superiority,  it  is  said  by  Admiral  Lucas,  "  That  ODe 
inducement  to  surrender  arose  from  the   mutinous  disposition   of 
the  Dutch  crew,  who  declared  they  would  not  fight  the  English 
squadron."     These  are  the  grounds  on  which  we  mean  to   con- 
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tend,  that  in  •fact  the  sarrender  was  to  the  British  fleet  [  *  58  ] 
alone ;  that  the  British  fleet  was  abundantly  competent  to 
enforce  the  surrender;  that  the  army  did  not,  and  coald  not  have 
annoyed  the  fleet;  that  the  inducement  arising  from  intimidation 
from  the  army  is  a  mere  afterthought ;.  and  that  therefore  taking  the 
whole  of  these  facts,  together  with  the  principle  of  law  which  governs 
jointK^pture,  the  army  have  not  entitled  themselves  to  be  considered 
as  joint-captors  in  the  present  case. 

For  the  army,  Arnold  and  Swabey,  In  arguing  this  case  on  the 
part  of  the  army,  it  may  perhaps  be  convenient  to  state  distinctly  at 
first,  some  points  which  it  is  not  meant  to  contest.  In  the  first  place, 
it  is  not  contended,  that  the  army  could,  of  its  own  force,  alone  have 
taken  possession  of  the  Dutch  squadron ;  it  is  not  denied,  that  the 
British  fleet  was  of  itself  fully  sufficient  to  have  made  the  capture ; 
neither  is  it  denied,  that  the  actual  and  formal  surrender  was  made 
to  the  admiral,  without  any  mention  in  the  articles  of  capitulation,  of 
the  general,  or  of  the  troops  under  his  command.  But  the  fact  on 
which  it  is  intended  to  rely  is,  that  the  army  contributed  to  the  inti- 
midation of  the  enemy,  that  the  capture  was  occasioned  partly  by 
that  intimidation,  and,  therefore,  that  the  army  are  entitled,  in  virtue 
of  that  efiective  assistance,  to  be  considered  as  joint-captors.  To 
prove  the  facts  on  which  this  claim  is  to  be  sustained,  no  better  evi- 
dence can  be  produced  than  that  of  the  captured  persons ;  they  are 
witnesses  without  bias,  of  interest,  or  partiality,  or  prejudice,  towards 
either  of  the  parties.  They  are  usually  considered  as  the  most  credi- 
ble witnesses  in  all  cases  of  this  kind,  because  they  are  called 
to  speak  to  *  facts  which  were  the  objects  of  their  own  senses,  [  *  59  ] 
and  to  explain  the  impression  of  their  own  minds.  They 
are  called  to  say,  whether  the  force  which  claims  a  share  in  the  cap- 
ture, was  actually  within  their  sight  at  the  time  of  capture,  what 
effect  their  presence  produced,  and  how  far  it  made  a  part  of  their 
inducement  to  surrender.  These  are  facts  to  which  these  persons  are 
not  only  the  best  witnesses,  but  they  are  the  only  witnesses  which  can 
be  produced ;  no  man  can  speak  of  the  impressions  of  another's  mind, 
nor  of  bis  motives.  They  are,  therefore,  the  only  witnesses  that  can 
give  satisfactory  information  on  those  points.  In  respect  to  the  pre- 
paratory measures  which  were  taken,  there  is  the  evidence  of  some 
officers  in  the  army  who  have  released  their  interest,  and  are,  there- 
fore, competent  to  give  testimony  in  this  cause.  From  the  evidence 
of  these  gentlemen  it  will  appear,  that,  it  being  generally  understood 
at  the  Cape  of  Good  Hope  that  a  Dutch  squadron  would  soon  arrive 
in  those  seas^  preparations  were  made,  by  the  establishment  of  posts 
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and  of  relays  of  cavalry,  to  commanicate  the  intelligence '  of  their 
appearance  as  quickly  as  possible.  By  these  means  the  intelligenoe 
was  received  where  the  admiral  and  the  general  both  were ;  and  the 
admiral  set  sail  in  quest  of  them,  although  he  did  not  at  that  time 
fall  in  with  them.  In  the  meantime  more  particular  information  was 
received  by  the  general,  that  the  enemy  were  in  Saldanah  Bay.  It 
is  proved  that  Oeneral  Craig  made  every  exertion  to  communicate 
this  intelligence  to  the  admiral ;  and  that  he  sent  a  signal,  which  he 

desired  him  to  make  on  entering  the  bay,  and  another  which 
[  •  60  ]  he  promised  to  return  in  answer  to  it,  from  the  heights.     *  It 

is  proved,  therefore,  that  in  this  respect  he  took  those  steps 
which  were  most  likely  to  conduce  to  the  capture.  He  besides  made 
preparations  to  cooperate  with  the  fleet,  and  sent  in  the  first  instance 
a  small  detachment,  who  were  not  idle  spectators,  but  communicated 
the  intelligence  to  Cape  Town,  and  harassed  the  enemy  in  their 
operations.  It  appears,  that  this  party  prevented  the  enemy  from 
receiving  supplies  of  cattle,  which  were  actually  driven  down  to  the 
beach  for  their  service ;  and  besides,  that  they  prevented  that  com* 
munication  between  the  fleet  and  the  shore,  which  must  have  aflbrded 
information  to  the  enemy,  that  an  English  fleet  of  superior  force  was 
.expected^  and  must  by  that  means  have  given  them  an  opportunity 
of  making  their  escape.  In  this  respect,  therefore,  the  precautions 
taken  by  General  Craig  were  essentially  contributing  to  the  success 
of  this  capture.  But  a  much  larger  force  arrived  soon  after ;  and  it 
is  proved  that  they  arrived  with  two  field-pieces,  and  two  howitzers, 
about  eleven  o'clock  in  the  morning  of  the  16th  of  August,  some  time 
before  the  fleet  The  effect  of  their  arrival  was  immedifttely  felt  by  the 
enemy ;  for  it  is  proved,  that  the  parties  which  were  sent  on  shore  for 
the  purpose  of  watering,  were  immediately  obliged  to  return.  There 
was  also  a  cannonading  between  the  advanced  guard  of  the  army  and 
The  Bellona,  from  which  she  received  considerable  damage,  and  it  is 
the  opinion  of  the  Dutch  admiral  and  several  other  witnesses,  that  it 
was  in  the  power  of  the  army  to  have  destroyed  her. 

These  are  the  only  offensive  operations  which  took  place  during 

the  whole  time ;  and  it  appears  that  they  contributed  very 
[  •  61  ]  materially  to  the  capture;  for  *  immediately  on  the  wrival 

of  Admiral  Elphinstone,  he  sent  to  summon  the  Dutch  ad- 
miral to  surrender,  and  not  receiving  an  explicit  answer  in  the  first 
instance,  he  made  it  a  peremptory  condition,  on  granting  further  ttneie, 
that  no  damage  should  be  done  to  their  ships.  This  promise  was 
given,  according  to  Admiral  Lucas's  evidence,  merely  because  he 
perceived  from  the  situation  of  the  English  array,  that  it  would  be 
impossible  to  run  the  ships  on  shore  without  exposing  ibe  aew  to 
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^rtain  deBtraction  from  the  army.  It  was  under  this  impression 
only  that  the  promise  was  made ;  fcnr  although  the  articles  of  capitu- 
lation were  proposed  by  the  Dutch,  it  is  expressly  sworn  by  Captain 
Rynbende,  that  they  w^e  proposed  only  to  gain  time,  and  not  with 
any  view  of  acceding  to  an  actual  surrender.  The  situation  of  the 
Dutch  fleet  was  one  of  the  most  distressing  in  which  brave  men  could 
be  placed.  They  could  have  no  great  hope  of  suocess,  in  daring  an 
engagement  with  a  superior  fleet ;  and  from  the  position  of  our  army, 
they  found  themselves  cut  ofi*  from  the  performance  of  that  next  du^ 
which  their  country  demanded  of  them  ^- to  diminish  the  benefit  of 
the  victory  to  the  enemy,  as  much  as  possible,  by  destroying  their 
ships.  In  this  perplexed  situation,  they  received  a  letter  from  Grene« 
ral  Craig,  which  convinced  them  that  their  apprehensions  from  the 
army  were  not  groundless.  It  was  a  letter  announcing  to  them 
^  that  if  they  attempted  to  run  their  ships  on  shore  they  would  receive 
no  quarter."  From  this  moment  their  measures  were  decided,  and 
they  immediately  acceded  to  the  terms  which  Admiral  Elphinstone 
bad  proposed. 

In  this  instance,  therefore,  General  Craig  appears  to  have 
cooperated  with  the  fleet  in  the  most  eflectual  *  manner.  [  *  62  ] 
No  engagement  took  place  on  either  part  The  force  on 
the  part  of  the  navy^  was  a  liMTce  of  intimidation  only;  it  was  a  foroe  * 
which  was  only  rejNresented  and  displayed.  The  force  of  the  army 
was  displayed  likewise,  and  with  effect,  in  this  denunciation ;  and  it 
is  acknowledged  by  Admiral  Lucas  and  the  other  Dutch  officers,  that 
it  was  from  their  apprehension  of  the  army,  in  a  great  measure,  that 
the  council  of  war,  held  on  board  the  admiral's  ship,  were  induced  to 
submit  to  a  surrender.  It  is  pretended  that  the  expedient  of  running 
on  shore  was  not  practicable,  owing  to  the  surf  which  ran  there,  and 
on  account  of  the  sand  banks  at  that  point  But  with  respect  to 
these,  it  is  obvious  that  they  were  attended  with  danger,  rather  to 
the  ships,  than  to  the  crews;  and  that  danger  was  precisely  the 
destruction,  which  the  council  of  war  meditated,  if  they  had  not  been 
prevented,  by  the  apprehension  of  personal  danger  to  themselves. 
It  b  said  also,  that  another  material  inducement  to  surrender  arose, 
independently  of  any  consideration  of  the  army,  from  the  mutinous 
disposition  of  the  Dutch  crew ;  but  on  this  point  there  is  the  evidence 
of  one  of  the  Dutch  captains,  '<  that  the  crew  were  sufficiently  well 
disposed  to  run  the  ships  on  shore,  and  that  they  would  have  done 
so,  had  it  not  been  from  the  appearance  of  the  army."  In  this  very 
plea,  therefore,  the  army  were  materially  instrumental,  in  producing 
what  is  stated  to  have  been  a  chief  cause  of  the  surrender. 

In  regard  to  precedent,  perhaps,  there  is  no  case  exactly  similar  to 
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the  present  The  case  of  CJommodore  Johnson  ^  on  the  same  spot 
some  years  ago,  is  perhaps  that  which  comes  nearest  to  it     There, 

although  possession  was  taken  by  the  fleet,  yet  an  army 
[  •eS  ]  operating  •by  their  presence  on  shore  were  considered  as 

part  of  the  captming  force,  and  allowed  to  share.  But  if 
no  precedent  can  be  produced,  this  case  can  be  determined  only  on 
the  general  principle ;  and  the  great  principle  of  joint-capture,  it  is 
submitted,  is  simply  this,— that  those  who  are  present,  and  contri- 
buting to  the  surrender,  although  they  do  not  concur  in  the  act  of 
seizure,  are  yet  to  be  considered  as  joint-captors.  On  these  grounds 
it  is  contended  that  the  army  under  General  Craig  are  entitled  to 
share  in  this  capture. 

Judgment. 

Sir  W.  Scott.  I  have  now  heard  the  evidence  in  this  case,  and 
an  elaborate  argument  for  the  army  with  much  attention ;  and  it  may 
perhaps  be  convenient  for  me,  in  this  stage  to  express  the  impression 
which  the  whole  of  what  I  have  heard  has  made  upon  my  mind,  for 
the  purpose  of  saving  time ;  as  the  great  pressure  of  business  on  the 
court,  makes  it  extremely  desirable,  that  we  should  employ  as  little 
^time  as  possible  on  unnecessary  discussions.  I  shall  still,  how- 
ever, be  ready  to  hear  the  counsel  for  the  fleet,  and  also  the  reply  on 
ttie  other  side,  if  the  gentlemen  shall  think  it  necessary ;  but  at  pre- 
sent I  must  say,  that  no  observations  that  I  have  heard,  nor  any  con- 
siderations which  I  have  been  able  to  give  the  matter,  have  in  any 
degree  shaken  the  first  impression  of  my  mind  on  this  business. 

The  question  is,  Whether  such  a  case  has  been  made  out,  on  the 
part  of  the  army,  as  will  support  their  claim  to  be  considered  as  joint- 
captors?  In  the  first  place,  it  is  not  pretended  that  it  is  a  case 
which  comes  within  the  provisions  of  the  act  of  parliament,* 
[  •  64  ]  •which  directs  the  army  to  share,  in  some  cases,  in  conjunc- 
tion with  the  fleet  There  are,  it  is  well  known,  several  de- 
scriptions of  such  cases,  which  I  need  not  now  advert  to,  as  it  is  not 
pretended,  that  this  case  comes  under  any  one  of  them.  In  the  next 
place,  it  is  not  argued,  that  this  is  a  case  of  concerted  operations. 
That  the  army  and  navy  might  have  similar  views  is  not  contested, 
but  whatever  was  done,  was  done  separately,  and  without  concert  or 
ijommunication.  Thurdly,  It  cannot  be  denied,  that  it  lies  upon  the 
army  to  make  out  a  case  of  joint-capture,  and  to  show  a  cooperation 
on  their  part,  assisting  to  produce  the  surrender;  for  the  surrender 

1  The  Hoogkarspel,  Lords,  June  30, 1786. 
9  Prize  Act,  88  Geo.  IIL  ch.  16. 
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was  made  to  the  fleet  alone.  Possession  was  taken  by  the  fleet,  the 
army  coold  not  take  it  Therefore  the  ontis  probandi  lies  on  them,  to 
prove  that  there  was  an  actual  cooperation  on  their  part;  for  it  is,  I 
think  established  by  decided  authority,  and  particularly  in  the  late 
case  of  Jaggernaickporara,  before  the  Lords  of  Appeal,^  that  much 
more  is  necessary  than  a  mere  being  in  sight,  to  entitle  an  army  to 
•hare  jointly  with  the  navy,  in  the  capture  of  an  enemy's  fleet  The 
mere  presence,  or  being  in  sight  of  different  parties  of  naval  force,  is, 
with  few  exceptions,  sufficient  to  entitle  them  to  be  joiat-captors ; 
because  they  are  always  conceived  to  have  that  jmvity  of  purpose 
which  may  constitute  a  community  of  interests.  But  between  land 
and  sea  forces,  acting  independently  of  each  other,  and  for  diflereat 
purposes,  there  can  be  no  such  privity  presumed ;  and,  therefore,  to 
establish  a  claim  of  joint-capture  between  them,  there  must  be  a  con- 
tribution of  actual  assistance,  and  the  mere  presence,  or  being  iM 
sight,  will  not  be  sufficient  Fourthly,  I  am  strongly  inclined 
to  hold,  that  *when  there  is  no  preconcert,  it  must  be  not  a  {  *  65  ] 
slight  service,  nor  an  assistance  merely  rendering  the  capture 
more  easy  or  convenient,  but  some  very  material  service,  that  will  be 
deemed  necessary  to  entitie  an  army  to  the  benefit  of  jpint-capture. 
Where  there  is  preconcert,  it  is  not  of  so  much  consequence  that  the 
service  should  be  material,  because  then  each  party  performs  the  ser- 
vice that  is  previously  assigned  to  him,  and  whether  that  is  important 
or  not,  it  is  not  so  material ;  the  part  is  performed,  and  that  is  all  that 
was  expected.  But  where  there  is  no  such  privity  of  design,  and 
where  one  of  the  parties  is  of  force  equal  to  the  work,  and  does  not 
ask  assistance,  it  is  not  the  interposing  of  a  slight  aid,  insignificant 
perhaps,  and  not  necessary,  that  wiU  entitie  another  party  to  share. 
Suppose  ah  engagement  at  sea,  in  which  a  part  of  the  enemy's 
crews  being  disposed  to  fly  to  shore  should  be  prevented  from 
landing  by  an  armed  force,  and  should  therefore  be  induced  to  sur- 
render with  the  mcdn  fleet ;  or  suppose  this  body  of  armed  men  on 
shore  should  have  prevented  the  fleet  from  obtaining  supplies,  two 
or  three  days  previous  to  the  action,  these  would  be  very  remote  ser- 
vices, and  such  as  would  not  induce  me  to  pronounce  for  a  joint-cap- 
ture. The  services  which  I  should  require,  must  be  such  as  were 
directly  or  materially  influencing  the  capture,  so  that  the  capture 
could  not  have  been  made  without  such  assistance,  or  at  least,  not 
certainly,  and  without  great  hazard.  It  is  further  expected  that  the 
evidence  by  which  such  a  claim  is  supported  should  be  clear  and  con- 
sistenti  because  it  lies  on  those  setting  up  an  interest  of  joint-capture 

4* 
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to  make  out  their  case.     The  presumption  is  on  the  side  of 
[  •  66  ]  the  actual  captor.     Their  evidence,  therefore,  must  'be  satis- 
factory ;  for  if  not,  or  if  it  is  left  at  aU  doubtful,  it  is  the  duty 
of  the  court  to  adhere  to  the  interests  of  the  actual  captor. 

These  being  the  principles,  let  us  see  What  are  the  facts  of  the 
present  case,  and  the  amount  of  the  claim  grounded  upon  them.  As 
to  preconcert,  that  has  been  totally  .abandoned  on  the  part  of  the 
army.  That  the  army  did  every  thing  that  could  be  done  cannot  be 
made  a  question  ;  on  this  point  I  need  say  no  more  than  that  it  was 
a  British  army.  As  far  as  spirit,  and  courage,  and  patriotic  and  gal- 
lant exertions  of  every  kind,  could  entitie  them  to  be  considered  as 
joint  captors,  their  claims  would  be  readily  allowed  ;  but  this  is  not 
the  view  of  the  subject  which  the  court  is  at  liberty  to  take.  The 
question  is  only.  Whether,  in  the  situation  in  which  they  were,  they 
did  or  could  do  any  thing  which  can  entitie  them,  under  the  known 
rules  of  this  court,  to  be  legally  considered  as  joint  captors  ?  It 
seems  there  was  a  very  general  expectation,  at  the  Cape  of  Grood 
Hope,  that  a  Dutch  force  would  soon  arrive  in  those  seas ;  but,  as 
all  preconcert  is  given  up,  I  do  not  hold  it  to  be  incumbent  on  me  to 
state  every  measure  that  was  taken  by  the  naval  and  military  com- 
manders, separately,  to  reach  those  parts  where  it  was  expected  the 
Dutch  fleet  would  first  make  its  appearance.  The  only  fact  alleged 
on  the  part  of  the  army,  before  the  arrival  of  the  main  body  on  the 
16th,  is,  that  Captain  M'Nabb  was  stationed  with  a  small  body  of 
not  more  than  forty  men  near  Saldanah  Bay.  It  is  impossible  that 
such  a  force  could  do  more  than  act  as  a  party  of  observation. 
Against  the  Dutch  fleet,  consisting  of  2500  men,  they  could  eflfect 
no  other  purpose ;  and  I  need  only  advert  to  the  smallness 
[  •  67  ]  *  of  their  number  to  show  that  it  was  impossible  that  they 
could  even  prevent  the  crews  from  supplying  themselves 
with  water  and  other  provisions  from  the  shore. 

It  appears  in  the  evidence  of  one  of  the  Dutch  witnesses,  "  that  on 
his  arrival  on  the  anchorage  ground,  he  did  not  perceive  any  troops 
posted  on  the  heights,  and  that  it  was  not  till  noon  of  the  16th  of 
August  that  they  were  hindered  in  their  watering  parties.**  With 
respect  to  other  supplies,  it  is  said  that,  in  one  instance,  twentj-fivc 
head  of  cattle  being  brought  down  to  the  shore  by  the  country  people, 
the  Dutch  butchers,  who  had  come  on  shore  to  take  them  off,  were 
obliged  by  the  appearance  of  some  of  these  troops  to  leave  their  work 
and  go  on  board.  This  is  the  only  instance  in  which  they  appear  to 
have  met  with  any  interruption,  and  on  this  point  what  Admiral  Lu- 
cas says  is  decisive.  He  says,  <<  that  he  was  not  prevented  by  any 
of  our  posts  from  watering  or  communicating  with  the  country." 
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G(eneral  Craig's  own  letter  is  also  strong  evidence  to  the  samp 
effect,  where  he  says,  ^  The  Dutch  fleet  were  near  Schappen  Island, 
watering  and  setting  their  rigging,  as  if  they  meant  to  stay  some 
time  ; "  and  with  regard  to  the  force  of  the  troops,  in  the  same  letter 
he  says,  ^^  King,  with  the  light  infantry,  is  pretty  close  to  them,  but 
the  rest  of  the  troops  cannot  reach  it  these  four  days  at  least.  I 
think,  if  you  can  anchor  below,  them,  it  may  be  a  bloodless,  but  not 
kss  glorious  action."  From  these  representations  I  think  it  is  pretty 
dear  that  there  was  nothing  to  interrupt  their  quiet  anchorage  in  the 
bay,  nor  to  cut  off  their  communication  with  the  country,  • 
except  in  one  or  two  *  trifling  instances.  Therefore  I  can-  [  *  68  ] 
not  accede  to  what  has  been  advanced,  that  material  ser- 
vice had  been  performed  before  the  16th  of  August ;  prior  to  that 
day  nothing  was  done  by  this  party,  which  did,  in  the  most  remote 
degree,  contribute  to  effect  the  capture.  Indeed,  if  they  had  done 
this  service  in  a  much  more  effectual  manner  than  they  had  an  op- 
portunity of  doing,  if  they  had  every  day  prevented  the  Dutch  from 
watering,  as  they  did  in  one  instance  drive  them  from  their  supplies 
of  cattle,  or  if  they  had  been  able  to  prevent  them  from  communi- 
cating with  the  people  of  the  country,  I  should  have  found  it  very 
difficult  to  say  that  such  services  as  these  could  entitle  them  to  claim 
as  joint  captors.  Suppose  an  enemy's  fleet  to  be  in  the  Downs,  and 
that  they  should  be  prevented  from  landing  by  the  garrison  of  Dover 
Castle ;  if  they  were  afterwards  compelled  to  surrender  to  our  fleet, 
I  should  not  hold  the  garrison  to  be  in  any  way  entitled  to  be  admit- 
ted as  joint  captors.  If  that  be  so,  the  whole  matter  is  reduced  to  the 
16th  of  August,  and  if  the  services  of  that  day  will  not  be  sufficient 
to  sustain  their  claims,  the  preparatory  services  which  have  been  re- 
lied on  will,  I  think,  not  help  them.  Then  what  was  done  on  that 
day  ?  The  preponderance  of  the  evidence  seems  to  be  with  the  army 
in  respect  to  the  time  of  their  appearance.  It  is,  I  think,  proved  that 
they  were  in  sight  of  the  Dutch  squadron  some  few  hours  before  our 
fleet  arrived.  But  what  was  done  ?  The  watering  parties  withdrew, 
and  nothing  more ;  they  retired  unmolested,  and  the  troops  had  no 
means  of  annoying  them.  Mention  is  made  of  a  cannonading  which 
took  place  against  a  Dutch  frigate  that  was  stationed  nearer 
to  the  shore  for  the  *  purpose  of  watering.  But  the  nature  [  *  69  ] 
of  this  attack  seems  very  doubtful.  Some  witnesses  say  it 
did  considerable  damage,  others  say  very  little ;  some  say  "  the  army 
could  have  destroyed  her,"  others  say  "  not  without  throwing  shells." 
I  own  it  appears  to  me  very  improbable  that  it  should  have  been  in 
the  power  of  the  army  to  take  or  disable  her  before  it  would  have 
been  folly  in  her  power  to  sheer  off    However  that  is  not  material, 
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as  it  is  admitted  the  firing  ceased,  leaving  the  frigate  in  the  posses- 
sion  of  the  Dutch,  and  without  having  sustained  any  material  injury. 
No  offensive  operations  took  place  between  the  army  and  the  Dutch 
fleet.  It  is  said  indeed  in  the  evidence  of  Mr.  Ferguson,  ^^  That  as 
soon  as  the  advanced  corps  became  visible  to  The  Bellona,  she  can- 
nonaded them,  and  that  one  of  the  shot  struck  some  stands  of  arms 
belonging  to  the  corps,  and  damage)^  them ;  that  the  corps  on  gain- 
ing the  heights  returned  the  fire  with  four  light  field-pieces,  and  hav- 
ing brought  up  a  howitzer,  several  shells  were  thrown  at  the  vessel ; 
that  having  another  howitzer  ready  to  be  got  up,  it  would  have  been 
in  the  power  of  the  said  corps  to  have  entirely  destroyed  the  firigatey 
and  that,  by  marching  down  to  the  beach,  they  might  have  reached 
every  other  ship  of  the  Dutch  squadron."  But  I  cannot  but  look  on 
that  as  a  very  doubtful  fact,  for  other  witnesses  say,  "  They  could 
not  have  reached  them ;  as,  at  any  rate,  without  quitting  the  bayi 
they  might  have  taken  another  station  at  such  a  distance  as  to  have 
been  in  perfect  safety  from  the  army."  I  cannot,  therefore,  help 
thinking,  that  it  must  have  been  a  very  unfounded  persuasion  that  this 
witness  has  expressed,  of  the  power  which  the  land  forces 
[  *70  ]  *  could  have  had  of  annoying  the  Dutch  fleet,  and  I  do  not 
think  it  is  supported  by  the  general  efiect  of  evidence.  The 
whole  amount  then  of  the  cooperation  of  the  army  on  the  16th  iS| 
that  a  watering  party  of  the  enemy  was  compelled  to  withdraw,  and 
that  a  few  shots  were  exchanged  between  the  advanced  corps  and  a 
Dutch  firigate.  This,  with  the  addition  of  one  or  two  other  circum- 
stances which  I  shall  presently  advert  to,  makes  the  whole  amount  of 
the  services  which  are  pretended  to  have  been  rendered  by  the  army 
on  the  16th  of  August.  In  a  few  hours  the  English  fleet  made  its 
appearance ;  and  what  was  then  the  situation  of  the  Dutch  fleet  rela- 
tive to  the  two  forces  separately?  With  respect  to  the  army, the 
army  could  not  take  them,  nor  even  annoy  them.  Relatively  to  the 
fleet  alone,  no  one  can  doubt  for  a  moment  but  that,  firom  the  first 
appearance  of  the  English  fleet,  the  Dutch  squadron  was  an  ofcgect  of 
certain  capture  or  certain  destrliction.  The  utmost  of  the  argument 
on  that  side  is,  that  the  Dutch  might  have  destroyed  their  vessels ; 
there  was  no  hope  of  escape,  much  less  was  there  any  chance  of 
making  efiectual  resistance.  An  engagement  wa&  hopeless  in  r^aid 
to  the  superiority  of  the  En^ish  fleet ;  and  in  other  respects  the 
crews  of  the  Dutch  vessels  showed  no  disposition  to  fight,  being,  ia 
every  ship,  more  or  less  in  a  state  of  mutiny,  as  we  learn  from  Adnui- 
ral  Lucas  himselfl 

But  it  is  said,  they  might  hi^ve  chosen  the  destruction  of  thek 
ships,  and  that  the  presence  of  the  army  prevented  them  Irom  resort- 
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ing  to  this  expedient,  and,  therefore,  that  they  are  to  be  considered  as 
joint-captors.  It  has  been  allowed  that  no  such  case  of  joint-capture 
as  the  present  ever  occurred  before.  That  alone  is  an 
•unfavorable  circumstance,  because  the  court  would  not  be  [  *71  ] 
disposed  to  cany  this  doctrine  farther  than  it  has  already 
gone,  unless  some  clear  principle  could  be  shown  to  warrant  the 
extension.  The  principle  of  tenror  to  support  this  claim  must  be,  of 
terror  operating  not  mediately  and  with  remote  effect,  but  directly 
and  immediately  influencing  the  capture.  I  will  not  say  that  a  case 
might  not,  under  possible  circumstances,  arise,  in  which  troops  on 
shore  might  be  allowed  to  share  in  a  capture  made  in  the  first 
instance  by  a  fleet  I  will  put  this  case:  —  Suppose  a  fleet  should 
comein  to  a  hostile  bay  with  a  design  of  capturing  a  hostile  fleet 
lying  there,  and  a  fleet  of  transports  should  also  accidentlly  arrive 
with  soldiers  on  board ;  suppose  these  soldiers  made  good  their  land* 
ing,  and  gained  possession  of  the  hostile  shore,  and  by  that  means 
should  prevent  the  enemy  from  running  on  shore,  and  firom  landingi 
and  thereby  influenced  them  to  surrender ;  I  will  not  say  that  troops 
in  such  a  situation  might  not  entitle  themselves  to  share,  although 
the  surrender  had  been  made  actually  to  the  fleet.  But  suppose  the 
troops  to  land  on  a  coast  not  hostile,  but  on  their  own  coast,  I  do 
not  apprehend  that  the  possession  of  such  a  shore  would  draw  the 
same  consequences  after  it.  For  what  difference  would  it  make 
whether  there  were  troops  on  shore  or  not?  The  enemy  must  know, 
that  in  a  day  or  two  the  landing  on  a  shore  to  them  hostile,  must  be 
followed  by  sure  and  certain  captivity,  whether  there  vas  a  party  of 
military  or  not.  What  additional  terror  does  an  army  hold  out? 
The  consequences  of  captivity  would  be  the  same  in  either  case,  and 
unless  there  had  been  a  notice  and  denunciation  of  particu- 
lar severity,  I  do  •not  understand  that  by  the  laws  of  war  [  ^72  ] 
they  would  be  exposed  to  more  than  a  rigorous  imprison- 
ment. Then,  what  is  the  difference  between  the  case  which  I  have 
just  stated,  and  the  present  case  ?  It  is  said  that  the  country  was 
disaffected  towards  the  British,  being  but  a  recent  conquest;  but  it 
appears  to.  me  that  the  affections  of  the  Dutch  were  of  a  very  mixed 
nature.  The  crews  of  the  Dutch  ships  were  mutinous  firom  their 
attachment  to  the^  English,  and  swore  "  They  would  blow  out  the 
brains  of  any  one  who  should  fire  on  the  English ; "  and  with  respect 
to  the  people  of  the  coast,  it  by  no  means  appears  that  they  were 
unanimous  in  their  disaffection.  It  is  no  proof,  that  because  they 
supplied  the  Dutch  fleet  with  provisions  they  were  adverse  to  the 
British.  We  know  that  Lord  St  Vincent  has  in  this  war  been  sup- 
plied with  fresh  provisions  from  the  Spanish  coasts ;  and  it  is  well 


73  CASES   DETERMINED  IN  THE 

The  Dordrecht    S  C.  Bob. 

known  in  history,  that  when  Louis  the  Fonrteenth  was  inarching 
against  Holland,  be  was  supplied  with  provisions  by  Dutch  mer^ 
chants,  not  from  enmity  or  disaffection  to  their  own  country,  but  from 
the  mere  natural  affection  for  gain.  No  stress,  therefore,  can  be  laid 
on  that  circumstance,  and  it  appears  certain  to  me,  that  if  the  Dutch 
had  attempted  to  destroy  their  ships,  and  to  effect  a  landing  on  shore, 
they  must  in  a  few  days  have  been  hunted  down,  and  have  become, 
in  the  ordinary  course  of  things,  prisoners  of  war.  The  appearance 
of  a  military  force,  therefore,  in  my  opinion,  made  no  difference ;  it 
conveyed  no  additional  terror,  or  at  least  no  such  special  intimida- 
tion, as  could  entitle  them  to  be  considered  as  joint-captors.     This  is 

my  view  of  the  case,  supposing  there  had  been  no  special 
[*73]  denunciation  that  a  severe  military  execution  would  *be 

exercised  upon  them  if  they  ran  their  ships  on  shore.  But 
it  is  argued,  that  such  a  denunciation  did  take  place,  with  a  view  to 
bring  them  to  a  surrender ;  that  it  did  produce  that  effect,  and  that 
without  such  an  intimation  they  would  have  persisted  to  run  their 
ships  on  shore.  There  is  a  great  deal  of  evidence  on  this  point. 
There  is  a  great  deal  to  prove  that  they  could  not  have  run  their 
ships  on  shore  where  the  army  was  stationed,  but  that  they  could 
have  run  them  on  shore  at  another  place ;  there  is,  however,  much 
evidence  that  the  English  fleet  could  have  prevented  them  at  that 
spot ;  and  there  is  also  much  evidence  that  the  Dutch  crews  would 
not  have  consented  to  such  a  measure. 

I  need  not  enter  into  a  minute  detail  of  this  evidence,  as  I  tUink  I  do 
not  state  it  too  strongly  when  I  say  that  the  fact  is  at  least  question- 
able, and  remains  at  least  a  matter  of  doubt,  whether  this  measure 
could  have  taken  place  or  not  It  is  in  itself  highly  improbable  that 
they  should  wish  to  encounter  the  danger  and  difficulty  of  running 
on  shore  on  an  unfriendly  coast,  and  it  is  not  pretended,  that  they  had 
come  to  any  decisive  resolution  on  the  subject.  It  is  spoken  of  as 
being  a  matter  of  deliberation  amongst  them,  and  they  are  rightly 
described  as  being  in  a  state  of  perplexity  and  distress.  Some  speak 
of  it  as  a  thing  judged  proper  to  be  done  in  a  council  of  war ;  but  all 
agree  that  it  was  to  be  discussed  agedn,  and  that  they  had  not  come 
to  any  final  determination  on  the  measure.  When  the  English  fleet 
came  in  sight,  it  appears,  that  Admiral  Elphinstone  sent  to  summon 

them  to  surrender.     A  verbal  answer  was  returned.     Admi- 
[  *  74  ]  ral  *  Elphinstone  sent  a  second  summons,  and  demanded  an 

answer  in  writing.  A  council  of  war  was  held,  and  the 
result  was,  (for  they  decline  stating  particularly  what  passed  at  the 
consultation,)  that  they  proposed  terms  of  surrender.  I  think  the 
evidence  is,  that  they  were  strongly  inclined  at  that  time  to  come  to 
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a  Bnnrender.  But  it  is  said,  that  they  did  not  expect  the  terms  would 
be  acceded  to,  but  sent  them  only  with  a  view  of  gaining  time. 
The  evidence  of  Admiral  Lucas's  captain  is  to  the  following  effect : 
lie  states,  ^  That  if  the  army  had  not  been  present  on  the  shore,  Ad- 
miral Lucas  would  not,  in  his  opinion,  have  engaged  the  British 
fleet,  owing  to  the  mutinous  behavior  of  a  great  part  of  the  Dutch 
crews;  but  notwithstanding  there  were  enough  to  be  depended  upon 
to  run  the  ships  on  shore  and  bum  them,  as  it  was  the  admiral's 
intention  to  do,  if  he  had  not  received  a  letter  from  General  Craig, 
informing  him  if  he  attempted  so  rash  a  measure  no  quarter  would 
be  ^ven  by  the  troops  to  any  individual  that  should  land.  That  on 
the  appearance  of  the  British  fleet,  Admiral  Elphinstone  sent  to  sum- 
mon them  to  surrender ;  that  a  verbal  answer  was  returned  by  Admi- 
ral Lucas,  that  he  should  call  a  council  of  war  that  night,  and  would 
send  the  result  of  their  consultation  to  Admiral  Elphinstone  the  next 
morning ;  that  in  about  three  hours  afterwards,  another  letter  was 
brought  firom  Admiral  Elphinstone  requiring  an  answer  in  writing, 
and  a  promise  that  no  damage  should  be  done  to  the  ships  during 
the  night;  that  such  promise  was  accordingly  sent  by  Admiral 
Lucas;  that  the  consultation  took  place  during  the  night,  and  at 
ten  o'clock  on  the  next  morning,  the  17th  of  August,  pro- 
posals of  capitulation  were  sent;"  *and  then  he  states,  [*75] 
**  That  these  were  sent  only  to  gain  time." 

Now  they  had  passed  their  word  of  honor  that  no  damage  should 
be  done* during  the  night,  and  Admiral  Lucas  says,  ^  That  having 
given  his  word,  he  considered  himself  bound  to  do  no  injury  to  the 
ships  during  the  night"  I  cannot  help  thinking,  therefne,  that  if  the 
gentlemen  had  ever  thought  of  running  their  ships  on  shore,  they 
must  very  soon  have  abandoned  it ;  because,  that  they  should  bind 
themselves  not  to  do  it  that  night  when  it  would  be  most  easy,  and 
resort  to  it  afterwards,  is  not  very  likely.  Besides,  I  do  not  see  that 
their  proposals  were  rejected  except  on  one  article.  An  alteration 
was  proposed  by  Admiral  Elphinstone,  ^<  That  instead  of  a  Dutch 
frigate  other  proper  vessels  should  be  appointed  to  carry  the  Dutch 
officers  to  Europe ; "  and  this  alteration  was  inmiediately  acceded  to 
on  their  part 

The  only  circumstance  that  could  make  any  difference  in  respect 
to  the  claims  of  the  army  between  the  time  of  the  proposal  and  the 
time  of  the  capitulation  is,  ^  That  Gi&neral  Craig's  letter  is  said  to 
have  been  brought  whilst  they  were  under  deliberation."  It  is  rather 
difficult  I  think  to  conceive  how  this  message  could  have  been  con- 
veyed. It  is  said  by  a  watering  boat;  but  there  seems  to  be  no 
small  difficulty  to  understand  how  the  knowledge  of  this  matter 


76  CASES  DETERMINED    IN    THE 

The  Dordrecht.    %  C.  Rob. 

came  afterwards  to  General  Craig.  However,  with  respect  to  the 
anival  of  the  letter,  there  is  a  very  material  difference  in  the  evi- 
dence, and  the  exact  point  is  left  very  disputable ;  one  of  the  wit- 
nesses says  that  he  cannot  say  whether  it  came  before  or  after  the 

decision. 
[  *  76  ]      *  Now  under  this  evidence,  and  looking  at  all  the  facts 

together— considering  the  great  doubt  which  exists,  whe- 
ther such  a  resolutio'n  was  ever  made,  or  could  have  been  executed  «- 
recollecting  that  the  account  of  the  Dutch  officers  is  in  some  measure 
a  vindication  of  their  own  conduct,  (although  I  do  not  see  that  any 
apology  was  necessary,)  and  conceiving  that  under  their  feelings  as 
gentlemen  for  the  misfortunes  of  their  country,  they  may  have  ex- 
pressed their  sense  of  their  obUgation  to  destroy  their  vessels,  —  per- 
haps rather  more  highly  than  could  be  justified  by  the  fact,  —  I  can- 
not say  that  it  is  proved  to  me  that  the  measure  was  resolved  upon ; 
or  if  resolved  on,  could  have  been  executed ;  or  if  actually  resorted 
to,  that  it  could  not  have  been  executed  without  incurring  any  imme- 
diate danger  from  the  army. 

Under  these  circumstances,  I  am  of  opinion  that  the  claim  of  the 
army  is  not  supported  on  any  principle,  on  which  either  this  court  or 
the  Court  of  Appeal  has  pronounced  for  an  interest  of  joint-capture. 
Even  allowing  the  denunciation  to  have  been  made ;  if  such  principle 
of  intimidation  would  be  sufficient,  how  could  I  say  that  a  crowd 
of  the  inhabitants  of  the  coast  would  not  be  entitled  also  if  they  had 
threatened,  as  they  would  probably  do,  to  knock  those  on  the  head 
who  attempted  to  escape  on  shore  after  destroying  the  ships. 

As  to  the  former  case  of  The  Saldanah  Bay,  which  has  been  cited,  it 
is  materially  distinguishable  from  the  present  case  by  this  circumstance, 
that  there  the  fleet  was  close  on  its  own  shore,  and  the  soldiers  were 

landed  from  the  fleet  upon  a  hostile  coast     There  was  pre- 
[  ^77  ]  concert  and  cooperation  of  the  most  effectual  'kind,  and, 

therefore,  it  is  not  applicable  to  this  case.  These  are  the 
impressions  which  this  case  has  made  on  my  mind.  I  shall  be  very 
glad  to  hear  any  additional  observations  from  the  counsel  for  the  army, 
if  they  have  any  thing  farther  to  offer ;  but  I  have  paid  great  attention 
to  the  evidence  and  to  the  arguments  which  I  have  heard,  and  1  con- 
fess the  impression  of  mind,  as  I  have  stated  it,  is  strong  and 
decisive,  that  the  claim  of  the  army  in  this  case  cannot  be  sustained. 
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The  Walsinoham  Packet,  Bell,  master. 

July  10,  1799. 

Trading  on  board  a  British  packet  illegaL    Effect  of  that  illegality  in  the  Prise  Coart  to  bar 

the  claimant.^ 

This  was  a  case  of  a  British  packet,  retaken  from  the  enemy,  in 
which  a  «laim  was  given  for  the  cargo  as  the  property  of  British  and 
Portuguese  merchants,  and  resisted  on  the  part  of  the  captors  on  the 
ground  of  the  illegality  of  such  a  trade  under  the  statute  13  &  14, 
eh,  2,  cap.  11,  §  22. 

For  the  captors,  the  King's  Advocate  and  Laurence.  There  is  no 
dispute  about  the  facts  in  this  case,  as  it  is  allowed  that  the  ship  was 
a  British  packet,  taken  with  a  large  quantity  of  merchandise  on 
board.  On  our  part  it  may  be  admitted,  for  argument,  that  these 
goods  are  British  property,  or  belonging  to  Portuguese  subjects,  as 
suggested  in  the  claim.  That  they  are  described  as  private  adven- 
tures can  make  no  difference.  The  quantity  of  these  goods  but  ill 
accords  with  the  ordinary  extent  of  such  interests ;  but  were 
•it  in  point  of  fact  true,  all  traffic  on  board  these  vessels  is  [  *78  ] 
equally  prohibited.  The  statute  13  &  14,  ch.  2,  cap,  11, 
§  22,  enacts,  "  that  no  ship,  vessel,  or  boat,  appointed  and  employed 
ordinarily  for  the  carriage  of  letters  and  packets,  shall,  unless  it  be  in 
such  cases  as  shall  be  allowed  by  the  said  person  or  persons  which 
are  or  shall  be  appointed  to  manage  his  Majesty's  customs,  or  officers 
aforesaid,  import  or  export  any  goods  or  merchandise  into  or  out  of, 
the  parts  beyond  the  seas,  upon  the  penalty  of  the  forfeiture  ojf  lOOL 
to  be  paid  by  the  master  of  the  said  vessel  or  boat,  with  the  loss  of 
his  place;  and  all  goods  and  merchandise  that  shall  be  found  on 
board  any  such  ship,  vessel,  or  boat,  shall  be  forfeited  and  lost" 
The  policy  of  this  regulation  is,  at  first  sight,  obviously,  to  prevent 
vessels  engaged  in  this  important  public  service  from  being  encum- 
bered with  cargoes,  which  must  retard  their  sailing,  and  make  them 
a  more  easy  prey  to  cruisers;  and  at  the  same  time  excite  a  greater 
vigilance  in  the  enemy  to  intercept  them.  It  is  a  trade,  therefore, 
expressly  declared  illegal  by  act  of  parliament ;  and  although  it  is  not 


1  [The  Cornelia  and  Maria,  5  C.  Rob.  28 ;  The  RecoTeiy,  6  C.  Rob.  34 1 ;  The  Rover, 
3  Gall.  240,  242;  The  Rapid,  8  Cianch,  155;  The  Venus,  8  Cr.  $53.] 
•    VOL.    II.  6 
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specified  who  shall  be  entitled  to  the  penalty,  and  although  it  may  be 
supposed  therefore  to  be  reserved  to  the  king,  it  is  not  material  in 
this  case,  as  the  way  in  which  the  act  must  operate  on  this  claim  is, 
by  making  the  whole  transaction  illegal,  to  disable  any  persons  from 
appearing  in  a  court  of  justice  to  maintain  a  title  to  property  taken 
in  such  an  illegal  traffic.  The  recaptors  stand  indisputably  before 
the  court  as  bonce  fidei  possessors  of  this  cargo,  having  taken  it  out 

of  the  hands  of  the  enemy.  And,  till  any  persons  can  show 
(  •  79  ]  a  legal  title  to  demand  it  from  them,  they  are  entitled  *  to 

the  full  benefit  of  the  capture.  As  it  has  been  already 
determined  before  the  Lords  in  the  case  of  The  Eliza,  Worsely,^  in 
which  a  claim  of  a  British  subject  for  property  taken  in  a  trade  car* 
ried  on  in  violation  of  the  charter  of  the  East  India  Company  was 
rejected,  and  the  property  condemned  to  the  captor. 

The  Court  suggesting,  that  in  a  question  of  this  nature  it  would 
be  proper  that  some  appearance  should  be  given  for  the  crown, — 

The  King^s  Proctor  appeared,  and  prayed,  That  the  question  of 
law,  as  to  the  interest  in  the  penalty,  might  be  reserved. 

For  the  claim,  the  Advocate  of  the  Admiralty  Vind  Sewell;  for  other 
parties,  Arnold  and  Croke.    The  act  of  parliament,  which  has  been 
relied  on,  does  not  apply  to  the  circumstances  of  the  present  case* 
If  the  whole  act  is  considered  together,  it  will  appear  that  the  chief 
object  of  the  legislature  was  to  prevent  frauds  and  abuses  in  the  cus- 
toms, as  the  act  is  particularly  entitled ;  and  with  that  view  it  was 
thought  necessary  to  put  certain  restrictions  on  the  trade  carried  oa 
by  ships  of  war,  and  in  the  present  clause,  by  packets.    But  this  is 
done  only  in  a  special  manner ;  not  by  declaring  it  to  be  an  illegal 
trade,  and  a  trade  in  all  cases  necessarily  incurring  the  penalty  of 
the  law,  but  by  subjecting  it  to  the  control  of  the  officers  of  the 
customs,  and  by  enacting,  directly  in  opposition  to  the  present 
seizure,  in  the  15th  section,  "  That  no  seizure  should  be  made  but  by 
the  person  or  persons  who  are  or  shall  be  appointed  by  his  Majesty 
to  manage  his  customs,  or  officers  of  his  Majesty's  customs  for  the 
'  time  being,  or  such  other  person  or  persons  as  shall  be  de- 
[•80  ]  puted  and  authorized  •thereunto  by  warrant  from  the  lord 
treasurer  or  under  treasurer,  or  by  special  commission  firom 
his  Majesty  under  the  great  or  privy  seal ;  and  if  any  seizure  shall 
hereafter  be  made  by  any  other  person  or  persons  whatsoever,  for 

1  AdminJtj,  Feb.  6, 1794.    Lords,  July  IS,  179a 
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any  the  causes  aforesaid,  such  seizure  shall  be  void  and  of  none 
effect,  any  statute,  law,  act,  or  provision  to  the  contrary  in  any- 
wise notwithstanding."  Suppose  a  seizure  had  been  made,  then, 
in  this  case,  by  any  person  not  competent  to  seize,  and  the  matter 
had  been  brought  forward  in  the  _way  of  an  information ;  would 
it  not  have  been  a  sufficient  plea  to  have  shown  that  the  seizor  had 
not  a  persona  standi  injudicio  ?  It  must  evidently  be  so ;  for  no  pro- 
ceedings can  be  instituted,  but  under  the  act ;  and,  therefore,  it  is,  in 
the  first  instance,  necessary  to  be  shown  that  the  proceedings  are 
according  to  the  directions  of  the  act.  The  dise  of  a  seizure  by  prize 
is  very  different  from  the  seizure  directed  by  the  act ;  and  when  it  is 
recollected  how  strong  and  general  the  terms  are,  "  that  a  seizure  by 
any  other  persons  whatever  shall  be  void  and  of  none  effect,  any  sta- 
tute, act,  or  provision  to  the  contrary  notwithstanding,"  it  cannot  be 
doubted  that  this  seizure  is  one  of  those  expressly  discouraged  by  the 
act.  The  object  of  the  act  was  to  harass  trade  as  little  as  possible, 
in  the  way  of  general  informations,  but  to  submit  the  expediency  or 
inexpediency  of.allowing  this  particular  mode  of  trade,  to  the  officers 
of  the  customs.  In  the  piesent  case  it  may  reasonably  be  contended 
that  the  trade  has  passed  under  their  inspection,  and  received  their 
permission  and  tacit  assent  at  least,  although  no  express  license  can 
be  produced.  The  goods  in  question  were  all  taken  from 
the  quay,  •and  all  entered  at  the  custom-house  for  export-  [  *81  ] 
ation;  and  the  very  notoriety  of  the  shipment  of  such  a 
cargo  at  a  place  like  Falmouth,  where  it  could  not  be  overlooked,  is 
sufficient  to  entitle  the  claimants  to  say,  that  as  far  as  the  consent  of 
the  officers  of  the  custom-house  can  protect  them,  they  are  protected. 

[The  Court  cisked.  Whether  the  goods  were  entered  for  exportation 
on  board  a  packet?  No  answer  being  returned,  the  Court  asked, 
Whether  it  was  contended  that  the  subordinate  custom-house  officers 
were-  empowered  to  give  this  consent,  supposing  that  the  circum- 
stances of  notoriety  were  sufficient  to  raise  a  presumption  of  know- 
ledge of  the  fact  in  them  ?  ] 

It  was  said  that  <<  the  persons  aforesaid,"  mentioned  in  the  22d 
clause,  as  being  empowered  to  grant  the  allowance,  were  in  fair  con- 
struction the  same  persons  as  those  mentioned  in  the  15th  clause,  to 
whom  the  right  of  seizure  was  confined. 

In  reply,  the  King's  Advocate  contended,  that  no  tacit  assent  or 
connivance  could  be  pleaded  to  dispense  with  the  regulations  of  an 
act  of  parliament;  that  whatever  might  be  the  circumstances  of 
notoriety  under  the  view  of  officers  on  the  quay  at  Falmouth,  they 
were  not  the  persons  in  whom  the  power  of  giving  allowance  was 
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lodged ;  that  ^'  the  person  or  persons  aforesaid,"  in  the  2l8t  clause, 
referred  to  those  named  in  the  very  next  preceding  clause,  in  which 
the  case  of  goods  landed  by  permission  wa^  provided  for,  and  the 
words  of  which  were,  "  That  all  foreign  goods  and  merchandise, 
which,  by  the  person  or  persons  which  are  or  shall  be  appointed  by 
his  Majesty  for  the  managing  the  customs,  and  the  customer, 
[  *  82  ]  collector,  and  comptroller,  shall  be  permitted,  &c.  &c." — *  evi- 
dently reserving  so  important  a  discretion  in  the  hands  of 
those  superior  officers ;  and  that  the  permission  alluded  to  in  the  22d 
clause,  could  only  refer  to  the  direct  allowance  under  the  authority  of 
these  officers. 

Judgment. 
Sir  W.  Scott.  This  is  a  case,  as  it  has  been  truly  observed,  of  a 
very  different  complexion  from  those  which  generally  occupy  the 
attention  of  this  court.  It  turns  upon  a  principle  which  the  Court  of 
Appeals  has  sanctioned,  in  respect  to  the  power  of  a  court  of  this 
nature,  to  take  cognizance  indirectly  of  breaches  of  the  municipal 
law  of  this  country.  This  court  is  properly  and  directly  a  court  of 
the  law  of  nations,  and  I  am  not  aware  that  any  case  had  occurred 
before  the  present  war,  in  which  the  cotirt  had  acted  on  the  principle 
on  which  it  certainly  did  act  in  the  case  alluded  to ;  I  mean  the  case 
of  The  Eliza.  It  was  the  case  of  a  ship  and  cargo,  in  which  the 
claimant,  being  a  British  subject,  appeared  to  have  been  engaged  in 
trafficing  with  that  cargo  in  direct  violation  of  British  acts  of  parlia- 
ment. It  occurred  to  those  who  were  entrusted  with  the  concerns  of 
the  captor,  that  a  resistance  to  such  a  claim  might  be  sustained,  upon 
a  ground  which  had  not  been  occupied  in  any  other  case  that  bad 
occurred,  viz. :  That  although  this  court  is  properly  and  directly  a 
court  of  the  law  of  nations  only,  and  not  intended  to  carry  into  effect 
the  municipal  laws  of  this  or  any  other  country,  and  although  it  was 
in  the  habit  of  declining  to  take  notice  of  the  private  laws  of  other 

countries,  yet  it  was  an  inquiry  worth  pursuing.  Whether  a 
[•83  J  British  Court  of  Admiralty,  sitting  •here,  armed  with  its 

power  from  this  country,  and  carrying  all  its  process  into 
effect  by  the  authority  of  the  British  parliament,  was  not  so  far  a 
British  court  as  to  be  bound  to  take  notice  of  British  acts  of  parlia- 
ment, and  the  flagrant  breach  of  our  municipal  laws,  with  respect  to 
the  transactions  of  our  own  subjects  coming  incidentally  before  it.  In 
that  case,  the  Court  of  Admiralty  did  not  sustain  the  objection  to 
the  extent  in  which  I  have  now  stated  it.  My  predecessor  condemned 
the  cargo,  but  generally  as  French  property.  The  cause  went  up  to 
the  superior  court,  where  it  was  most  elaborately  argued ;  perhaps  no 
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case  ever  underwent  a  fuller  discussion.  There,  the  principle  was 
affirmed  and  established,  that  a  British  Ck)urt  of  Admiralty  was 
boand  to  take  notice  of  a  violation  of  an  act  of  parliament,  appearing 
on  the  face  of  the  claim,  and  that  a  British  claimant  could  not  entitle 
himself  in  such  a  court,  to  a  restitution  of  that  property,  happening 
to  fall  by  accident  into  the  hands  of  a  British  captor,  which,  by  his 
own  showing,  appeared  to  have  been  employed  in  an  illegal  trade. 

That  this  decision  has  removed  all  difficulties  on  this  question  I 
will  not  assert  It  is  a  good  moral  and  legal  principle  unquestion- 
ably, that  a  man  must  come  into  a  court  of  justice  with  clean  hands, 
and  that  the  law  will  not  lend  its  aid  to  persons  setting  up  a  violation 
of  law,  on  the  face  of  his  claim.  It  is  a  sound  maxim,  to  which  the 
courts  of  the  law  of  the  land  have  always  attended ;  and  whether  the 
penalty  is  great  or  small,  or  whether  there  be  no  penalty  at  all,  yet,  if 
the  act  is  reprobated,  a  man  will  not  be  allowed  to  claim  a 
light  founded  on  it.  But  cases  had  not  occurred  'in  which  [  *84  ] 
the  Court  of  Admiralty  had  met  with  occasion  to  apply 
such  a  principle,  except  in  cases  of  British  property  taken  in  a  trade 
with  the  king's  enemies ;  but  in  such  cases  the  exception  is  not  to 
be  considered  as  arising  irom  municipal  law,  but  from  the  prin- 
ciple of  allegiance,  which  is  a  general  principle  of  the  law  of 
nations.  It  was  in  the  case  of  The  Eliza,  that  it  was  first 
decided,  that  the  Court  of  ^Admiralty  was  bound  to  take  notice 
of  an  illegal  practice,  evidently  appearing  in  the  conduct  of  a 
British  subject,  though  the  illegality  arose  irom  a  violation  of 
some  law  merely  municipal;  and  that  it  was  bound  to  reject  the 
claim  of  any  British  subject,  whose  property  had  found  its  way 
into  the  hands  of  a  British  captor,  if  the  transaction  in  which  that 
property  had  been  employed  was  a  transaction  contrary  to  British 
law.  The  question  is  still  not  relieved  from  all  its  difficulties,  and 
the  observations  which  have  been  made  to-day,  only  revive  the  objec- 
tions which  were  made  before.  It  was  said,  (and  cannot  be  denied,) 
that  such  a  practice  might  carry  the  interest  in  a  very  different  course 
firom  what  the  act  of  parliament,  which  had  been  violated,  directs. 
In  The  EUza^  which  was  a  case  of  traffic  illegally  carried  on  in  viola- 
tion of  the  charter  of  the  East  India  Company,  the  interest  has  gone 
to  the  private  captOT,  whilst  the  penalty  by  the  act  of  parliament  is 
given  to  the  company  as  a  compensation  for  the  damages  arising  to 
them  from  such  illegal  trade.  In  The  Enterprize,  the  course  has 
been  the  same ;  but  in  The  Etrusco,^  a  later  case,  it  has  been  ques- 
tioned, whether  those  decisions  were  right  as  to  the  conveyance  of 
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the  forfeiture,  and  whether  the  penalty  shonld  not  go  to  the 
[  •  85  ]  king,  as  the  person  injured  •by  every  violation  of  the  law, 

where  no  specific  appropriation  of  the  property  was  directed. 
And  this  question  still  remains  subject  to  further  deliberation;  on 
that  part  of  the  case,  therefore,  I  shall  not  think  of  deciding  till  that 
question  is  disposed  of. 

As  to  the  facts  of  this  case  they  are  pretty  clear.  The  vessel  is  a 
British  packet,  and  by  the  statute  13  &  14,  ch.  2,  c  11,  s.  22,  the 
carrying  of  all  merchandise  on  board  a  packet  is  prohibited,  except 
under  special  allowance  there  described.  The  amount  of  the  articles 
is  immaterial,  except  in  a  very  minute  degree,  which  the  revenue  laws 
themselves  have  specified ;  the  quality  also  is  altogether  immaterial. 
Neither  does  it  make  any  difference  whether  the  owners  are  on  board 
or  not,  or  whether  the.  lading  is  called  a  cargo  or  a  private  adventure ; 
the  prohibition  is  general,  against  the  carrying  any  merchandise. 
With  the  policy  of  the  act  I  have  nothing  to  do,  as  the  law  has 
determined  it;  but  the  reasons  pointed  out  by  the  King's  Advocate 
are  obvious,  that  a  cargo  must  be  a  hinderance  and  obstruction  to 
despatch  and  expedition ;  and  if  it  is  said,  the  crew  would  defend 
themselves,  and  fight  the  better  for  a  cargo,  it  is  to  be  remembered  at 
the  same  time,  that  it  holds  out  a  greater  lure  to  the  enemy.  These 
goods  are  admitted  to  have  been  put  on  board  for  Lisbon  for  the 
purposes  of  trade,  and  the  only  question,  is.  Whether  they  come  under 
the  allowance  of  the  act  of  parliament  ?  The  exception  is,  "  Unless 
it  be  in  such  cases  as  shall  be  allowed  by  the  said  person  or  persons 
which  are  or  shall  be  appointed  to  manage  his  Majesty's  customs  at 

officers  aforesaid."     Then  who  are  the  persons  invested  with 
[•86  ]  this  discretion?     I  think,  by  fair  construction  of  the  •act, 

they  must  be  those  mentioned  in  the  clause  immediately 
preceding,  in  the  21st  section,  the  collector  and  the  comptroller  of  the 
customs ;  on  any  other  explanation,  every  tide-waiter  would  be  com- 
petent to  grant  this  indulgence,  which  is  an  interpretation  the  court 
would  not  willingly  admit,  unless  absolutely  forced  upon  it    In  the 
next  place.  What  sort  of  allowance  would  be  held  sufficient?     It  has 
been  argued  that  a  tacit  permission  would  be  sufficient,  that  it  would 
be  enough  if  a  practice  had  grown  up  by  connivance ;  but  I  cannot 
accede  to  that  argument,  nor  can  I  consider  that  to  be  the  permission 
which  the  statute  recognizes ;  it  must  be  a  full,  distinct  allowance, 
and  expressed  in  such  a  manner  as  to  be  capable  of  proof.     If  it  were 
proved  to  have  been  practised  in  twenty  instances,  it  would  avail 
nothing;  it  would  only  show  that  the  due  vigilance  had  been  laid 
asleep ;  but  it  could  amount  to  nothing  as  a  legal  dispensation,  nor 
be  considered  as  any  legal  allowance  which  the  court  can  receive. 
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Then  bow  stand  the  facts  ?  The  claimants  appear  before  the  court 
as  persons  trading  contrary  to  law.  It  is  said,  there  can  be  no  seizure 
but  by  the  custom-house  officer.  I  admit  it ;  but  this  is  not  a  case  of 
seizure.  It  is  said,  that  no  forfeiture  can  attach  but  in  a  particular 
manner  directed  by  the  statute ;  and  it  is  true.  But  this  is  not  a  for- 
feiture, although  to  the  parties  it'  has  certainly  much  the  same  effect 
The  question  is.  What  will  be  the  effect  in  a  Court  of  Prize  ?  Whe- 
ther a  party  can  be  admitted  in  this  court  to  say,  "  True  it  is,  I  have 
been  engaged  in  an  illegal  trade,  but  the  property  is  mine,  give  it  me, 
and  let  me  go  ?  "  It  has  been  decided  by  the  superior  court, 
that  he  shall  not  In  the  Exchequer,  the  •seizing  officer  is  [  *  87  ] 
put  to  make  out  his  case ;  but  here  it  is  different,  the  claim- 
ant must  support  his  title,  and  if  the  Court  of  Appeal  has  determined 
that  such  a  person  is  stopped  In* limine^  it  matters  not  to  him  what 
becomes  of  the  property ;  he  can  have  no  right  to  moot  difficulties  in 
this  court,  as  to  the  final  disposition  of  it  Looking  on  the  decisions 
of  the  Lords  on  this  point,  as  undisturbed  decisions,  I  must  apply  the 
principle  to  this  case,  which  I  am  of  opinion,  comes  fairly  within  it 
But  as  I  am  aware  of  the  doubts  which  have  arisen  on  the  judgment 
of  the  Lords  of  Appeal  in  the  case  of  The  Etrusco,  and  as  I  know 
tiiat  court  feels  it  to  be  a  question  of  weight,  I  shall  direct  this  case 
to  stand  over  as  to  that  point,  to  await  their  final  decision.  A  mis- 
take has  run  through  the  whole  of  this  argument  The  gentlemen 
have  argued  to  hind  me  down  to  this  particular  act,  and  then  the 
difficulties  arising  from  it  are  pointed  out ;  but  that  is  not  the  state 
of  the  case.  The  question  is.  Whether  I  am  to  apply  the  general 
principle  ?  The  act  of  parliament  is  used  only  as  a  medium  of  proof, 
to  show  that  what  has  been  done  is  illegal,  and  then  the  principle 
applies,  as  a  great  moral  and  legal  principle,  adopted  to  a  very  great 
extent  in  the  jurisprudence  of  this  country,  and  particularly  sanctioned 
and  introduced  into  the  practice  of  this  court,  by  those  decisions  to 
which  I  have  alluded. 

Claim  rejected.     Question  reserved,  to  whom  the  property  is  to  be 
condemned? 
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[  *  88  ]  The  Kinders  Kinder,  Hayseoi  master. 

July  11,  1799. 

Claim  admitted  on  behalf  of  the  Danish  government  for  Algerine  property  taken  under  the 
Danish  flag,  the  Dey  haying  exacted  payment  from  the  Danish  consul.^ 

This  was  a  case  of  a  claim  given  on  the  part  of  the  Danish  College 
of  Commerce,  praying  to  be  admitted  in  the  place  of  Algerine  sub- 
jects, whose  property  had  been  captured  on  board  a  Danish  ship,  and 
for  which  the  Dey  of  Algiers  had  exacted  immediate  compensation 
from  the  Danish  consul. 

Judgment. 

Sir  W.  Scott.  This  is  a  very  singular  case,  in  which  the  court 
has  certainly  considerable  difficulties  to  encounter,  and  one  in  which 
it  may  perhaps  be  impossible  to  decide  in  any  way  that  may  not  be 
liable  to  some  fair  objection.  However,  the  court  must  find  its  way 
as  well  as  it  can,  and  can  hardly  undertake  to  do  more  than  to  give 
what  the  law  terms  a  rusticum  judicium,  or  a  coarse  sort  of  equitable 
arbitration.  It  is  certainly  the  duty  of  captors,  in  all  cases,  to  carry 
their  prizes  to  places  where  they  can  be  put  into  a  course  of  legal 
inquiry ;  but  in  captures  made  on  the  property  of  Oriental  subjects, 
a  more  than  ordinary  caution,  and  regularity  of  proceeding  should  be 
observed,  because  it  is  very  much  the  practice  of  those  countries, 
under  a  law  of  nations  now  peculiar  to  themselves,  to  resort  immedi- 
ately to  a  very  sumlnary  justice,  and  to  redress  themselves  for  what 
they  consider  as  an  unjust  capture,  by  demanding  compensation 
from  the  countrymen  of  the  aggressors.  British  subjects  resident 
amongst  them  may  be  exposed  to  very  alarming  difficulties 
[•  89  ]  and  danger  for  •acts  of  other  persons,  if  those  acts  are  not 
guarded  with  the  most  scrupulous  care. 

At  the  time  when  this  capture  was  made,  the  king's  naval  officers 
in  the  Mediterranean  station  were  acting  in  a  very  critical  situation 
of  affairs.  The  exigencies  of  the  moment  are  the  best  excuse  for 
what  was  done,  or  neglected  to  be  done,  irregularly  in  these  proceed- 
ings. The  cargo  consisted  of  corn,  sugar,  and  cotton,  laden  at 
Algiers  on  board  a  Danish  ship,  and  destined  ostensibly  to  Leghorn, 
but,  according  to  a  second  charter-party,  and,  as  I  think,  really  to 


1  [See  The  Fortune,  2  C.  Bob.  92.] 
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Marseilles.  Immediately  on  hearing  of  the  capture,  the  Dey  of 
Algiers  sent  for  the  Danish  consul,  and  with  an  emphasis  which  the 
Danish  consul  did  not  perhaps  think  it  prudent  to  resist,  demanded 
of  him  to  refund  the  value  of  the  cargo  taken  on  board  the  Danish 
ship;  alleging  that  the  Danish  flag  ought  to  have  protected  the 
cargo,  and  that  if  it  did  not,  the  Danish  government  .and  its  public 
agents,  were  answerable.  The  Danish  agent  paid  the  money  under 
this  demand,  and  on  a  representation  of  all  the  circumstances  to  the 
Danish  government,  they  reimbursed  him,  and  the  application  now 
made  is,  that  the  Danish  government  may  be  permitted  to  claim  in 
the  place  of  the  original  proprietors. 

All  civilized  governments  have  a  common  interest  in  paying  great 
attention  to  each  other  in  their  proceedings  with  the  Barbary  states. 
And  the  court  would  certainly  be  very  glad  to  have  it  in  its  power,  to 
aid  substantial  justice  in  the  dealings  of  all  European  subjects  with 
them.     At  the  same  time  it  must  be  understood,  that  if  subjects  of  a 
neutral  country  submit  to  any  flagrant  act  of  violence,  as  for 
instance,  if  the  *Dey  of  Algiers  should  step  forward  to  claim  [  *  90  ] 
a  cargo,  evidently  French,  and  they  submit  to  refund  the 
value  of  the  property,  I  should  certainly  not  permit  their  acquiescence 
to  defeat  the  right  which  a  British  captor  had  gained  in  such  a  cargo. 
But  in  a  doubtful  case,  the  court  would  incline  to  support  an  act 
done  for  the  prevention  of  mischief,  and  although  the  transaction 
might  not  be  strictly  correct,  if  it  appeared  to  have  a  solid  foundation 
of  justice  at  the  bottom,  the  court  would  be  strongly  inclined  to 
uphold  it  in  its  full  extent 

With  respect  to  the  evidence  in  this  case,  the  papers  have  been 
twice  translated :  first  from  Arabic  into  Italian,  and  then  from  Italian 
into  English.  What  sort  of  a  transit  they  have  had  into  Italian  I 
cannot  say,  being  not  acquainted  with  their  original  language,  the 
Arabia  But  to  be  sure  the  court  could  not  have  had  a  worse 
medium  of  information  than  these  English  translations.  From  the 
many  inaccuracies  which  are  obvious,  I  am  convinced  that,  were 
they  to  be  closely  examined,  they  would  be  found  to  contain  no 
representation  at  all  of  the  Italian  letters. 

On  reading  the  different  letters,  however,  I  am  strongly  impressed 
with  an  opinion,  that  the  Dey,  in  speaking  of  the  property  as  his 
oyn,  spoke  as  sovereigns  are  apt  to  speak,  connecting  the  interests  of 
their  subjects  with  theur  own.  The  letters  strongly  point  to  an  inte- 
rest in  this  cargo  as  being  not  in  the  Dey,  but  in  some  Algerine  mer- 
chants, his  subjects ;  and  I  understand  him,  therefore,  as  interposing 
rather  to  protect  the  interest  of  his  subjects,  than  to  assert  any  private 
interests  of  his  own.    But  if  it  is  so,  it  would  be  too  much  to  say 
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[•91  ]  that,  because  the  real  proprietors  •applied  to  their  own 
government  in  the  first  instance  instead  of  applying  here, 
they  should  therefore  forfeit  that  redress,  which  they  might  have  had 
by  pursuing  it  here  originally  in  the  regular  mode.  The  Americans, 
we  know,  did  the  same ;  they  applied  to  their  government,  and  desired 
their  claims  to  be  put  in  adjustment  between  the  two  countries.  The 
Dey  has  his  mode  of  adjustment,  but  it  would  be  hard  that,  therefore, 
his  subjects  should  forfeit  the  redress,  which  they  might  have  received 
here  in  the  first  instance  if  they  had  proceeded  in  the  regular  mannen 
They  have  had  compensation,  it  is  true,  by  means  of  the  Dey's 
requisition  made  upon  the  Danes.  But  if  this  has  been  done  to  pre- 
vent innocent  subjects  of  Denmark  from  suffering,  I  think  that  the 
court  is  bound  to  give  the  Danes  the  benefit  of  all  the  equity  that 
could  have  belonged  to  the  Algerine  claims,  if  they  had  been  brought 
forward.  The  captors  suffer  nothing  by  this  measure,  for  they  could 
have  no  right  to  detain  what  belonged  to  Algerines,  and  if  the 
Algerines  have  received  payment  from  the  Danes,  still  that  can  con- 
vey no  interest  to  the  British  captors.  Under  these  considerations  I 
shall  not  call  for  particular  claims  to  be  given  for  the  private  proprie- 
tors of  the  property,  claimed  generally  as  the  Dey's  own,  but  I  will 
endeavor  to  assign,  as  well  as  I  can,  crassiore  teld^  in  a  coarse  kind 
of  way,  what  appears  upon  the  evidence  to  be  the  respective  interests 
of  the  different  individuals,  and  shall  restore  or  condemn  as  those 
individuab  would  have  been  entitled,  if  they  had  stood  before  the 
court 

Mr.  Busnah,  I  think,  appears  to  be  interested  to  a  con- 
[  •  92  ]  siderable  amount,  in  one  third  of  the  cotton  •clevly ;  that  I 
shall  restore  to  him  as  an  inhabitant  of  Algiers.  He  seems 
also  to  have  been  a  proprietor  of  one  third  of  the  two  thousand  and 
sixty-nine  measures  of  corn,  and  also  a  part  owner  of  that  laden  at 
Teideles;  for  I  think  firom  the  manifest  that  quantity  must  have 
been  outboard  this  vessel  I  restore,  therefore,  a  third  of  these 
parcels. 

There  is  next  a  parcel  mentioned  in  the  letter  as  being  for  our 
account  The  question  is.  Who  are  the  individuals  composing  this 
firm  ?  J.  Bacri,  the  broker,  resident  at  Algiers,  must  clearly  be  one, 
and  I  think  his  brother,  resident  at  Leghorn,  must  be  another.  I  shall 
restore  their  shares.  • 

Another  share,  must,  I  think,  belong  to  a  person,  another  brothw, 
resident  at  Marseilles;  the  letters,  in  the  whole  tenor  and  style  of 
them,  point  to  such  an  interest  His  share  I  shall  condemn,  the  rest 
I  restore,  and  direct  it  to  be  paid  to  the  Danish  government  I  am 
sorry  that  the  Danish  government  should  suffer  any  loss  in  this  affair, 


mGH  COURT  OP  ADMIRALTY.  93 

The  Fortmid.    2  C.  Bob. 

but  I  have  the  satisfaction  of  thinking  that  it  is  not  owing  to  the 
injustice  of  this  country  ;  it  is  an  inconvenience  to  which  all  Euro- 
pean states  are  liable  in  transactions  of  this  nature  where  the  Bar- 
bary  states  happen  to  become  parties. 


The  Fortune,  Smitb,  master.^ 

April  7, 1800. 

Claim  on  behalf  of  the  American  government  for  Algerine  property  not  admitted,  owing  to 
the  manner  in  which  the  American  flag  had  been  assomed. 

This  was  a  case  of  a  claim  given  on  the  part  of  the  American 
government,  praying  to  be  received  to  stand  in  the  place  of 
African  merchants;  in  respect  *to  a  ship  and  cargo,  taken  [  *93  ] 
6th  January,  1797,  on  a'  voyage  from  Bona  to  Marseilles, 
sailing  under  American  colors,  and  for  which  the  Dey  of  Algiers  had 
fordbly  exacted  compensation  from  the  American  consul. 

*   Judgment. 

Sir  W.  Scott.  This  is  a  case  of  a  ship  and  cargo  claimed  on 
behalf  of  the  government  of  the  United  States,  and  of  Messrs.  Busnah 
and  Bacri,  ^Algerine  merchants,  subjects  of  the  Dey  of  Algiers.  The 
affidavit  of  claim  represents,  "  That  in  the  month  of  July,  1796,  Joel 
Barlow,  Esq.,  the  American  consul  at  Algiers,  having  procured  the 
liberation  of  the  American  prisoners  then  in  confinement  at  Algiers, 
(the  state  of  the  plague  at  that  time  rendering  it  dangerous  for  them 
to  remain  longer  in  that  place,)  he  was  desirous  of  conveying  them 
to  Marseilles,  but  that  there  was  no  vessel  on  which  they  could 
embark,  except  the  ship  Fortune,  which  then  belonged,  as  this  depo- 
nent is  informed  and  believes,  to  Messrs.  Michael  Busnah  and  Joseph 
Coen  Bacri,  Algerine  merchants  and  subjects.  And  that  the  Alge- 
rines  being  at  war  with  Genoa  and  Tuscany,  it  was  thought  incon- 
vgnient  for  the  American  passengers  that  the  vessel  should  sail  under 
the  Algerine  flag.     That  the  aforesaid  American  consul  therefore,  to 


1  This  case  is  here  reported  withoat  regard  to  the  date,  on  account  of  its  connection 
niih  the  preceding  case. 
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prevent  an  interruption  by  capture  of  his  humane  purpose,  took  a  bill 
<rf  sale  for  the  ship  in  his  own  name,  and  gave  her  the  American  flag, 

and  appointed Calder  to  the  command,  directing  him  to  destroy 

the  said  bill  of  sale  when  he  had  reached  his  port  of  destination ;  and 

this  deponent  saith,  that  he  is  informed  and  belie.ves  that  the 
[  *  94  ]  said  ship  arrived  safe  with  the  aforementioned  Americans  *at 

Marseilles,  still  continuing  to  be  the  sole  and  entire  property 
of  the  said  Messrs.  Busnah  and  Bacri,  and  that  Michael  Smith,  an 
American  citizen,  there  took  upon  himself  the  command  of  the  said 
ship  under  the  directions  of  the  said  owners,  and  set  sail  with  her, 
namely,  on  or  about  the  17th  November,  1796,  in  ballast,  bound  to 
Bona  on  the  coast  of  Barbary,  where  the  ship  arrived  in  or  about 
the  month  of  January,  1797,  and  was  immediately  laden  with  a  cargo 
of  wheat,  to  be  delivered  at  Marseilles,  though  specitied  in  the  bills  of 
lading  as  destined  for  Genoa.  That  the  said  cargo  was  shipped 
by  Michael  Busnah  aforesaid,  for  account  and  risk  of  the'  said  ship- 
per, and  of  his  partner,  the  aforesaid  Joseph  Coen  Bacri,  Algerine 
merchants  and  subjects  as  aforesaid.  And  this  deponent  further 
saith,  that  he  hath  been  informed  and  believes  that  the  said  ship  was 
proceeding  on  her  said  voyage,  when,  on  the  6th  of  February  follow- 
ing, she  was  captured  and  seized  as  prize.  That  the  Dey  of  Algiers, 
upon  receiving  information  of  such  capture,  caused  a  demand  of 
indemnification  to  be  made  upon  the  aforementioned  Joel  Barlow, 
the  American  consul  at  Algiers,  upon  the  ground  that  the  cai^o  had 
been  put  on  board  a  vessel  sailing  under  the  American  flag,  and 
which  the  American  government,  and  not  the  Dey,  was  bound  to 
support.  And  that  to  prevent  any  dispute  or  misunderstaiiding  with 
the  said  Dey,  the  said  American  consul  thereupon  drew  bills  upon 
the  American  agent  for  forty  thousand  three  hundred  and  eighty- 
seven  and.  two-thirds  dollars,  the  sum  demanded  as  the  value  of  the 
ship  and  cargo  to  be  paid  within  six  months  in  Algiers,  and  if  not  then 
paid,  giving  the  Dey  a  right  to  draw  at  three  months  sight  on  the 

American  government,  payable  in  Philadelphia.    And  he 
[  •  95  ]  also  saith  that,  from  the  circumstances  hereinbefore  *  stated, 

he  is  advised  and  believes  that  the  American  government  or 
the  said  Messrs.  Busnah  and  Bacri,  the  said  owners  of  the  said  ship 
and  cargo,  will  be  the  only  losers  by  sentence  of  condemnation  of  the 
said  ship  and  cargo." 

The  American  government,  therefore,  comes  in  not  as  proprietors, 
but  as  persons  finally  concerned  in  the  proi>erty,  on  whom  the  loss 
will  faU  if  condemnation  takes  place.  The  case  has  been  compared 
in  all  its  circumstances  to  The  Kinders  Kinder,  in  which  a  claim  was 
admitted  on  the  part  o!  the  Danish  government,  and  in  which  the 
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court  did  find  its  way  in  a  coarse  sort  of  manner,  to  what  it  con- 
sidered to  be  the  substantial  justice  of  the  case ;  to  restore  those  parts 
which  appeared  to  be  the  property  of  Algerine  subjects,  and  to  con- 
demn those  parts  in  which  there  appeared  to  have  been  French  inte- 
rests; but,  J  cannot  but  think,  that  the  two  gov^nments  here  stand 
on  very  different  grounds.  In  that  case  the  ship  was  an  undoubted 
Danish  vessel,  there  was  no  question  on  that  point ;  but  the  Dey  had 
set  up  his  principle  of  the  law  of  nations,  ^  that  the  national  flag  was 
to  give  security  to  all  the  property  on  board,"  and  he  had  acted  on 
tiiat  notion,  so  far  as  to  exact  from  the  Danish  consul  a  compensation 
for  all  the  property,  on  board  the  vessel  which  was  claimed  by  his 
subjects.  The  Danish  government  not  choosing  to  contest  the  right, 
and  finding  it  to  be  for  their  convenience,  as  any  other  European 
government  would,  paid  the  money;,  and  if  this  was  a  case  resem- 
bling that,  or  if  the  reason  for  wearing  the  American  flag  in  this  case, 
could  be  satisfactorily  made  out,  as  it  is  s4ated,  this  court  would 
hold  itself  bound  to  go  the  same  length,  and  give  the  same 
•aid,  that  it  gave  the- Danish  government  in  the  former  [•96] 
instance ;  but  it  is  admitted  here,  that  it  was  not  an  Ame- 
rican vessel,  but  a  vessel  that  had  assumed  the  American  flag,  in  the 
first  instance,  for  the  laudable  purpose  of  giving  more  effectual  secu- 
rity to  the  transporting  some  American  subjects  from  slavery,  and  if 
she  had  been  taken  in  that  employment,  I  should  have  held  her  well 
entitled  to  all  the  protection  that  could  be  given  to.  her.  But  the 
present  is  no  such  voyage.  As  soon  as  that  office  was  discharged,  the 
American  character  ought  to  have  been  discarded.  To  continue  the 
national  fl^g  afterwards,  for  views  of  private  interest,  was,  I  think,  in 
a  considerable  degree  reprehensible.  Were  those  who  represent  the 
American  government  privy  to  this  ?  I  cannot  but  think  that  the 
paper  No.  2,  which  is  a  letter  written  by  Mr.  Barlow  to  Captain 
Smith,  does  strongly  indicate  an  intention  of  navigating  this  ship  as 
an  American  vessel,  though  having  no  connection  with  America. 
**  The  Jews  who  own  the  ship  wish  you  to  take  the  command  of  the 
vessel  after  the  Americans  leave  her ;  I  wish  you  to  keep  this  a  secret 
for  the  present."  Was  he  to  take  her  as  an  Algerine  vessel  ?  The 
fact  has  proved  that  she  was  to  be  navigated  as  an  American.  There 
is  a  bill  of  sale  from  J.  Bacri,  describing  himself  to  act  by  order  of 
Mr.  Barlq^w.  ^  J.  Bacri,  (acting  by  order,  and  for  account  of  Mr.  J. 
Barlow,)  has  sold  and  ceded  to  Captain  Smith,  the  interest  in  ttiis 
vessel,  for  Mr.  Donaldson."  Is  the  court  to  suppose,  that  the  name 
of  Baiiow  was  used  on  this  occasion  without  his  knowledge  ?  That,  I 
Uiink,  is  highly  improbable.  There  occurs  besides,  the  name 
of  another  agent  of  the  American  government* in  this  •mat-  [  *  97  ] 
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ter,  that  of  Mr.  Cathaban,  the  American  consul  at  Marseilles.     The 
bill  of  sale  is  signed  by  him,  and  certified  and  attested  by  him  jointly 
with  the  master,  they  both  describing  the  ship  as  an  American  vesseL 
Can  the  court  suppose  that  he  was  ignorant  of  the  real  property,  and 
of  the  transaction  in  Barbary  ?     Here  is  a  vessel  coming  on  a  public 
service  to  Marseilles,  in  a  singular  character,  with  American  prisoners, 
and  dressed  up  in  American  colors  by  the  consul  at  Algiers.     Am  I 
to  8upi)ose  that  all  this  could  have  been  done  unknown  to  the  Ame- 
rican consul  at  Marseilles  ?     I  cannot  but  think  that  Mr.  Cathaban 
must  have  known  that  the  vessel  was  not  the  property  of  Donaldson, 
but  of  Busnah  and  Bacri,  and  that  whatever  might  be  the  motive  of 
the  misrepresentation,  the  two  agents  intrusted  with  the  powers  of 
the  American  government,  in  those  parts,  could  be  no  strangers  to  the 
fact     Now  whether  it  was  done  fraudulently  against  this  country, 
with  a  view  of  perplexing  the  inquiry  of  our  cruisers,  or  of  this  court, 
I  think  it  is  not  very  material ;  if  it  was  done  against  the  Swedes  or 
Danes,  it  was  still  a  voluntary  interposition  of  these  public  charac* 
ters,  to  disguise  this  ship  and  make  her  appear  what  she  was  not ; 
and  supposing  it  to  be  done  without  any  fraudulent  design,  there  is 
still  that  which  ought  not  to  appear,  more  especially  from  public  per- 
sons, an  attempt  to  misrepresent  the  national  character  of  the  vessel; 
the  inconvenience  of  such  a  conduct  will  appear  from  what  followed. 
The  consequence  has  been,  that  on  the  capture  of  this  vessel  the  Dey 
falls  back  on  the  American  government,  and  demands  an  indemnifica- 
tion for  the  property  of  his  subjects  taken  under  the  protection 
[  *  d8  ]  of  an  American  flag.    How  came  she  to  be  sailing  *  under  that 
flag  ?     Did  it  belong  to  her  ?     Certainly  not,  it  was  assumed 
under  the  direction  of  the  American  consuls,  and  I  cannot  but  think 
that  the  American  government  would  not,  in  strict  justice,  be  bouad 
to  indemnify  their  agents  acting  in  this  business,  not  only  in  a  man- 
ner  which  their  instructions  did  not  authorize,  but  also  in  a  manner 
which,  if  strictly  considered,  was  inconsistent  with  the  duties  of  the 
public  functions  which  they  were  intrusted  to  exercise.    If  they  axe 
disposed  to  indemnify  them  it  is  an  act  of  liberality  to  which  no  per- 
son can  object    They  may  be  useful  servants  of  the  American  govern- 
ment, they  may  have  merits  in  other  parts  of  their  public  condnct 
very  proper  to  be  remembered  by  their  government,  and  to  entitle 
them  to  its  protection,  even  where  they  had  committed  a  mistake  or 
an  indiscretion,  but  considerations  of  liberality  of  that  kind  will  not 
found  a  demand  against  third  parties.     In  this  respect  then,  I  think, 
the  Danish  and  the  American  governments,  stand  on  very  different 
grounds.     In  the  Danish  case  there  was  no  question  of  the  property 
of  the  ship,  np  Danish  agent  had  interposed  irregularly,  but  in  thk 
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case  we  have  two  American  consuls  interposing  in  this  irregular 
manner  to  give  a  colorable  appearance  and  character  to  this  vessel 
This  is  not  an  American  ship  at  all,  It  is  a  ship  of  another  country, 
and  has  no  pretension  to  an  American  character.  The  result  will  be, 
that  I  am  to  consider  this  case  as  if  the  American  government  had 
not  appeared  in  it,  and  to  look  to  what  the  proofs  are,  as  between 
the  British  captor  and  the  Algerine,  without  any  mixture  of  tender- 
ness for  American  interests,  which  I  should  certainly  have  felt  it  my 
duty  equally  to  respect,  if,  in  truth,  such  interest  had  been 
involved  in  this  case,  *on  the  same  footing  on  which  Danish  [  *  99  ] 
interests  had  been  introduced  into  the  other. 

Considering  this  case  as  merely  between  the  British  captors  and 
Algerine  claimants,  I  do  not,  at  the  same  time,  mean  to  apply  to 
such  claimants  the  exact  rigor  of  th^  law  of  nations,  as  understood 
and  practised  amongst  the  civilized  states  of  Europe.  It  would  be  to 
try  them  by  a  law  not  familiar  to  any  law  or  practice  of  theirs ;  and, 
therefore,  though  the  ship  appears  to  have  been  a  prize  taken  from 
the  British  by  the  Spaniards,  yet,  having  been  transferred  to  these 
subjects  of  Barbary,  I  should  not  be  anxious  to  inquire  whether  she 
had  ever  been  regularly  carried  into  a  Spanish  port,  though  the  fact, 
I  think,  does  sufficiently  appear  that  she  had  been  in  such  a  port 
Neither  should  I  press  to  the  uttermost  extent,  in  this  case,  that  other 
principle,  (though  in  itself  most  rational,)  that  where  a  person  has 
been  detected  in  a  fraud  in  the  particular  transaction,  he  shall  not  be 
admitted  to  the  benefit  of  a  further  proof;  for  we  must  pay  some 
attention  to  the  rules  of  morality  and  law  that  prevail  amongst  such 
people. 

As  to  the  evidence  of  the  property  of  the  ship,  it  is  not  dearly 
proved  to  whom  it  belongs  ;  but,  collecting  it  as  well  as  I  am  able,  I 
should  say  that  the  strongest  presumption  is,  that  it  belongs  to  Jacob 
Bacri,  of  Marseilles.  For  although  the  papers  are  full  of  contradic* 
tions  as  to  the  national  character,  as  to  the  destination,  and  also  as 
to  the  property,  yet  I  think  the  greater  number  do  point  to  him  as 
the  proprietor  of  this  vessel  As  to  the  cargo,  it  is  not  so  strong; 
perhaps  the  preponderance  of  agency  and  management  relative  to  it 
lies  on  the  side  of  persons  in  Algiers.  But  still  there  is  great  doubt 
to  whom  the  property  belongs,  —  the  papers  being  full  of 
•contradictions  also  on  that  point  The  question  is,  then,  [  *  100  ] 
shall  the  court,  being  willing  to  relax  its  rules  in  some 
degree,  so  far  relax  them  as  to  admit  farther  proof?  No  one  can 
doubt  that,  if  it  was  an  European  case,  it  could  not  be  allowed. 
Looking  at  the  series  of  falsehoods,  at  the  false  property,  false  desti- 
nation, and  false  description  of  the  national  character,  the  court 
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would  say,  "  You  shall  not  be  let  in  to  give  farther  proof,^  But  sup- 
posing that  I  was  inclined  to  relax  the  rule,  have  I  any  prospect  of 
obtaining  satisfaction  from  farther  proof?  Can  any  person  con- 
cerned for  the  claimant  say,  that  I  have  any  chance  of  obtaining 
from  Algiers  a  true  distinction  of  the  actual  interests  ?  I  see  little 
prospect  of  it.  The  Algerines  have  already  got  their  money,  and  I 
have  no  reason  to  suppbse  that  they  would  trouble  themselves  about 
the  matter ;  but  if  they  did,  can  I  be  so  sanguine  as  to  hope  that 
there  would  be  a  fair  disclosure  ?  In  the  other  Danish  case  the  pro- 
perty could,  in  some  degree,  be  distinguished  by  the  papers  before 
the  court ;  in  this  case  it  is  admitted  that  it  cannot  TtuB  being  the 
state  of  things,  I  am  at  a  loss  to  see  what  satisfaction  could  be 
derived,  if  I  was  disposed  to  allow  such  an  extraordinary  indulgence. 
Being  of  this  opinion,  and  not  thinking  that  there  is  any  privilege 
due  on  account  of  the  American  flag  so  irregularly  employed,  I  find 
myself  under  the  necessity  of  determining  on  the  present  evidence. 
That  is  allowed  to  be  not  so  suflScient  as  that  I  can  restore  upon  it; 
the  consequence  is,  that  I  must  pronounce  this  ship  and  cai^  subject 
to  condemnation.^ 


[*101]  *Thb  Rebecca,  Moore,  master. 

July  18, 1799. 
Freight  refused  between  the  colonies  and  mother  conntry  of  the  enemj.* 

This  was  a  case  of  an  American  ship,  taken  on  a  voyage  firom 
Surinam  to  Amsterdam,  (22d  April,  1796,)  with  a  cargo  of  colonial 
produce.  The  ship  had  been  restored  by  consent,  reserving  the  ques- 
tion of  freight  and  expenses.  Some  parts  of  the  cargo  had  been  con- 
demned, as  unclaimed,  19th  June,  1798 ;  farther  proof  was  directed 
to  be  made  of  other  parts,  claimed  for  American  citizens.  On  motion 
for  an  allowance  of  freight  to  the  neutral  ship :  — 

Court.     Certainly  not     I  shall  in  no  case  of  this  sort,  of  direct 


1  The  circumstances  that  gave  rise  to  the  two  preceding  cases  remind  us  of  whit 
Bynkershoek  says  of  the  African  States:  "  Sed  his  magistris  in  jure  publicoj  nemofadk 
utetur."    Q.  J.  P.  L  i.  c.  15. 

8  [See  The  Emmanuel,  1  C.  Rob.  296.] 
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trade  between  the  colony  and  the  mother  country,  give  freight,  until 
I  am  instructed  so  to  do  by  the  superior  court^ 


The  Concordia,  Bayzard,  master.  [  •  102  ] 

Jnlj  16,  1799. 
Bestitadon  in  valne  of  a  cargo  found  deficient' 

This  was  a  case  of  a  petition  to  the  court,  to  allow  a  compensa- 
tion for  an  embezzlement  said  to  have  been  committed  by  the  cap- 
tors, in  goods  which  had  been  decreed  to  be  restored  on  a  former 
day. 

For  the  claimant,  Swabey  submitted  —  That  the  claimant  was 
entitled,  under  a  decree  of  restitution,  to  receive  the  goods  as  per 
invoice ;  that  although  it  was  sworn,  in  the  preparatory  examina- 
tions, that  bulk  had  not  been  broken,  it  was  found,  on  attending  to 
receive  restitution,  that  in  two  packages  there  was  a  deficiency  in 
the  number  of  bales  of  linen,  —  there  being  in  one  a  deficiency  of 
seventeen,  in  the  other  there  being  found  twenty-two  only  instead 


1  In  The  Emanuel  Soderstrom,  vide  supra,  vol  L  p.  296,  the  court  refused  to  give 
freight  to  neutral  Teasels  carrying  a  cargo  between  different  ports  of  the  enemy's  coun- 
try. In  The  Wilhelmina,  Carlson,  S3d  July,  1799,  which  was  a  Danish  ship  taken  on 
a  voyage  from  Havre  to  Amsterdam — on  motion  for  freight, 

The  Court.  In  the  case  of  neutral  ships  engaged  in  the  coasting  trade  of  the 
enemy  this  court  does  not  give  freight;  but  I  think  this  rule  has  not  been  applied  to 
voyages  from  the  port  of  one  enemy  to  the  port  of  another.  There  have  been  cases 
in  which  the  court  has  given  freight  on  such  voyages,  where  there  have  not  appeared 
any  fraudulent  or  fiUse  proceedings  in  the  conduct  of  the  ship ;  and  I  think  that  voy- 
ages of  this  kind  are  very  distinguishable  from  the  other.  In  those  the  freight  is 
refused  because  the  parties  have  engaged  in  the  coasting  trade  of  the  enemy,  which 
ws^  peculiarly  and  exclusively  his  own.  This  sort  of  traffic  from  one  of  his  ports  to 
the  ports  of  another  country  has  always  been  open ;  and  is,  in  its  own  nature,  subject 
to  the  uses  of  all  mankind  who  are  not  in  a  state  of  hostility  with  him. '  The  Dane 
has  a  perfect  right,  in  time  of  profound  peace,  to  trade  between  Holland  and  France 
to  the  utmost  advantage  he  can  make  (^  such  a  navigation ;  and  there  is  no  ground 
upon  which  any  of  its  advantages  can  be  withheld  from  him  in  time  of  war. 

Freight  and  expenses  given. 

a  [See  The  Betsey,  1  C  Rob.  96,  n. ;  The  Providentia,  2  C.  Bob.  149,  n.;  The  Fire 
Damer,  5  C.  Bob.  357.    Also  The  Acteon,  2  Dod.  63,  note.] 

6* 
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of  fifty-two.  It  was  prayed  that  it  might  be  referred  to  the  registrar 
and  merchants,  to  estimate  the  value  of  the  things  missing ;  and  that 
it  might  be  charged  on  the  captors,  as  the  persons  against  whom  the 
claimant  was  entitled  to  resort. 

For  the  captor,  the  Kingfs  Advocate  submitted — That  it  was 
necessary  to  prove  the  goods  were  actually  on  board ;  that  the  bill  of 
lading  only  mentioned  the  two  cases  without  specifying  their  con- 
tents ;  that  the  invoice  was  not  verified,  nor  on  board,  and  not  pro- 
duced till  the  time  of  restitution,  and,  therefore,  that  there  was  not 
a  sufficient  constai  that  it  contained  the  true  representation. 

Court.  There  is  an  affidavit  of  the  lader  stating  the  quantity, 
and  there  is  also  an  affidavit  of  the  mate  of  the  American  vessel,  in 
which  he  swears  that  the  prize-master  demanded  the  keys  and  forced 
open  the  packages. 

[  *  103  ]      *  The  Eing^s  Advocate  then  submitted  that  the  prize  had 
been  delivered  up  to  the  Dutch  commissioners ;  that,  if  it 
was  meant  to  afiect  the  captors,  there  should  be  some  affidavit  rela- 
tive to  the  warehouse  account  of  the  commissioners. 

Swabey.    The  captor  is  liable  by  law. 

CouBT.     The  claimant  must  have  his  compensation  in  some  way, 
either  against  the  captor  or  against  the  Dutch  commissioners.     I 
think  he  has  made  out  his  case  as  to  the  deficiency ;  and  it  is  not 
proper  that,  having  so  done,  he  should  be  obliged  to  come  repeatedly 
before  the  court  to  recover  property  taken  from  him.    Are  the  cap- 
tors or  the  Dutch  commissioners  in  possession  ?     (It  being  answered 
by  the  King's  Proctor  that  the  Dutch  commissioners  were,)  —  Then 
I  shall  direct  a  monition  against  them,  to  show  cause  why  they 
should  not  make  up  the  alleged  deficiencies ;  for  it  appears  to  me  to 
have  been  rather  incumbent  upon  them  to  have  set  the  matter  right 
with  the  claimant  ia  the  first  instance.     If  the  original  captor  was  in 
fault  as  to  the  embezzlement,  I  should  have  attended  to  any  com-^ 
plaint  made  and  supported  by  the  commissioners  against  him.     But 
if  the  government,  by  its  commissioners,  take  the  property  out  of  the 
hands  of  the  captors,  I  shall  not  send  the  claimants,  in  the  first 
instance,  to  hunt  after  these  captors  for  a  full  restitution  ;  but  those 
who  are  in  possession  must  make  the  restitution,  and  then  call  upon 
the  captors  to  make  good  the  deficiencies  of  embezzlements  happen- 
ing whUst  the  cargo  continued  in  their  hands.    It  is  not  a  thing 
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becoming  the  justice  of  this  country,  that  the  subjects  of  other 

states  should  be  put  to  inconvenience  about  the  recovery 

*  of  their  property,  merely  because  it  has  been  taken  out  of  [  *  104  ] 

the  hands  of  the  seizors  to  answer  purposes  of  British 

convenience. 


The  Rising  Sun,  Wilkye,  master. 

July  16, 1799. 
Proof  of  property ;  effect  of  spoliation  of  papers  as  to  farther  proof.^ 

This  was  a  case  of  an  American  vessel,  taken  10th  June,  1796,  on 
a  voyage  from  a  French  port  ostensibly  to  Altona,  but  in  resdity 
bound  to  Guernsey.  The  ship  had  been  restored  24th  June,  reserv- 
ing the  question  of  fireight,  demurrage,  and  expenses. 

The  cause  now  came  on  upon  the  property  of  the  cargo,  in  which 
a  question  arose  respecting  the  effect  of  a  spoliation  of  papers. 

Judgment. 
Sir  William  Scott.     This  is  the  case  of  a  cargo  of  considerable 
value  on  board  a  ship  that  has  been  restored  as  an  American  vessel ; 
a  claim  has  been  given  for  the  greatest  part  as  the  property  of  the 
master ;  a  smaQ  part  has  been  claimed  for  the  owner  of  the  vessel, 
and  a  part  for  Mr.  Walter  Seaman,  a  passenger  on  board.     On  the 
claim,  I  must  observe,  that  it  is  given  in  at  a  late  period,  and  in  very 
general  terms.     It  might  have  been  expected  that  the  master,  being 
so  large  a  proprietor,  would  have  claimed  for  himself,  and  in  a  speci- 
fic proportion ;  but  the  claim  is  given  generally  "  for  the  owner  and 
the  master,"  without  distinguishing  their  respective   shares.     The 
court  was  left  to  suppose  they  were  claimants  of  undivided  shares ; 
in  that  case  the  claim  would  have  been  proper.    But  where 
the  proprietors  are  not  partners,  it  is  certainly  *  not  proper  [  *  105  ] 
to  claim  in  that  manner,  but  the  respective  interest  should 
be  specifically  set  forth.     The  witnesses  in  this  case  are,  the  master, 
Mr.  Walter  Seaman,  and  two  others.     Many  particulars  have  been 
pointed  out  as  affecting  the  credit  of  the  master,  which  do  not  make 


1  [The  Honter,!  Dod.  480;  The  Two  Brothers,  I  C.Bob.  ia8;   The  St  Lawrence, 
8  Cianoh,  484] 
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any  very  great  impression  on  me.  He  says,  "  that  part  of  the  cargo 
was  laden  by  himself ; "  whereas  the  bill  of  lading  describes  other 
persons  as  the  laders ;  bat  he  might  mean  that  it  was  done  by  his 
orders,  and  I  should  not  consider  that  as  materially  impeaching  his 
credit  The  destination  is  also  very  inaccurately  expressed,  some  of 
the  papers  describing  it  to  have  been  to  Charleston,  others  stating  it 
to  have  been  to  Altona,  whereas  the  true  destination  was  to  Guern- 
sey ;  but  as  they  are  both  nei^tral  ports,  I  do  not  think  there  is  much 
in  that,  more  especially  as  it  is  the  general  practice  not  to  allow  a 
vessel  to  clear  out  for  an  enemy's  port  But  there  is  one  fact,  which 
does,  I  think,  go  very  much  to  his  discredit,  and  that  is  the  spoliation 
of  papers.  It  is  admitted  that  there  was  a  spoliation  of  papers ;  and 
the  parties  in  that  act  were  the  master  and  Mr.  Walter  Seaman. 

The  master  says,  to  the  16th,  "  that  there  were  eight  or  nine  letters 
under  the  care  of  Seaman,  but  that  he  took  them  from  him  on  the 
appearance  of  the  chasing  vessel,  which  he  supposed  to  be  a  French 
vessel,  as  it  came  from  the  French  coast ; "  from  which  I  am  led  to 
suppose  that  they  were  letters  which  he  had  confided  to  Seaman,  but 
took  them  from  him  on  the  apprehension  of  being  chased  by  a  French 
cruiser.    But  Seaman  does  not  give  a  very  ingenuous  account  of  this 

matter.     He  says,  "  that  he  took  the  letters  in  port,  not  say- 
[  •  106  ]  ing  from  whom  he  received  them ;  *  therefore  I  must  infer 

that  he  received  them  from  the  master.  There  is  no  reason 
given  for  destroying  them,  and  it  has  been  justly  observed,  that  if  this 
is  American  property,  and  the  letters  applied  to  that,  they  would 
have  been  preserved  as  the  best  evidence  to  protect  the  cargo  as 
American  property,  but  that  if  the  property  belonged  to  merchants  at 
Guernsey,  or  to  British  merchants,  there  might  then  be  good  reason 
for  such  a  suppression.  It  has  been  said,  in  explanation,  that  they 
might  be  destroyed,  that  no  contradiction  might  arise  to  the  ostensi- 
ble destination  ;  but  it  is  well  known  that  although  it  is  the  ordinary 
form  of  clearing  out  from  a  belligerent  country  to  bear  an  ostensible 
destination  to  a  neutral  port,  yet  no  one  imputes  that  as  a  fraud,  nor 
is  it  considered  as  such  an  act  as  would  justly  subject  neutral  pro- 
perty, on  board  neutral  ships,  to  be  molested  on  that  account.  Here, 
then,  is  a  spoliation  unaccounted  for,  and  unexplained,  traced  home 
to  the  master  of  the  vessel,  who  is  also  the  asserted  owner  of  a  great 
part  of  the  cargo.  Spoliation  is  not,  alone,  in  our  courts  of  admi- 
ralty, a  cause  of  condemnation ;  but  if  other  circumstances  occur  to 
raise  suspicion,  it  is  not  too  much  to  say  of  ^  spoliation  of  papers, 
that  the  person  guilty  of  that  act  shall  not  have  the  aid  of  the  court, 
or  be  permitted  to  give  farther  proof,  if  farther  proof  is  necessary. 
Let  us  look,  then,  to  the  history  of  the  case.     The  master  came  from 
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America  not  long  before,  in  this  ship,  a  vessel  of  about  two  hondred 
tons,  but  without  a  cargo.  He  brought  a  letter  of  introduction  from 
his  owners,  and  instructions  from  them,  but  there  is  not  the  slightest 
trace  of  any  fund  for  himself.  There  are  two  letters  show- 
ing that  the  American  owners  trusted  to  *  his  discretion  to  [  *  107  ] 
obtain  freight,  and  that  he  was  directed  to  receive  moneys 
due  to  them  from  the  French  government,  and  if  he  failed  in  that,  he 
had  a  letter  of  credit  to  a  house  in  London,  which  is  to  assist  him 
in  managing  his  plans;  but  there  is  not  the  slightest  intimation 
that  he  was  to  turn  merchant  on  his  own  account  The  ship  ca«[ie 
from  America  to  London  with  rice;  she  then  went  to  Amsterdam, 
and  from  Amsterdam  to  Bourdeaux,  and  from  Bourdeaux,  with  cot- 
ton, to  Guernsey,  which  she  delivered  to  merchants  there  as  the 
agents  of  persons  in  London.  The  merchant  at  Guernsey  paid  his 
freight,  and  they  gave  him  besides  431/.  with  a  power  to  draw  on 
merchants  at  Hamburg  for  12  or  15,000  livres,  which  he  was  to  dis- 
pose of  as  he  pleased,  on  his  own  account;  so  that  there  is  about 
6,000/.,  the  greatest  part  in  actual  specie,  with  which  they  intrusted 
this  man,  exposed  to  the  risks  of  the  sea,  and  to  be  employed  as  he 
should  think  fit.  He  went  to  Bourdeaux,  and  took  on  board  this  car- 
go of  brandy  ;  and  he  farther  says,  "  that  if  he  had  reached  Guernsey 
he  was  to  have  consigned  the  cargo  to  those  merchants,  and  to  have 
given  them  the  commission ;  that  they  were  to  have  taken  5  per  cent, 
on  the  amount,  and  paid  themselves  out  of  the  proceeds."  Now  this 
is  so  utterly  incredible,  that  the  court  must  have  the  faith  of  ten  men 
to  believe  it  on  the  original  evidence.  The  story  is  so  excessively 
improbable,  that  nothing  but  the  clearest  case,  in  point  of  evidence, 
could  induce  me  to  restore  the  great  part  of  this  cargo,  which  is 
claimed  as  the  master's  property ;  but  when  I  find  that  all  this  has 
been  connected  with  a  spoliation  of  papers,  and  a  spoliation 
by  this  man,  and  thaf  there  is  not  a  *  scrap  of  paper  on  [  *  108  ] 
board  showing  his  correspondence  with  the  persons  at 
Guernsey  —  these  circumstances,  connected  with  the  other  improba- 
bilities, are  decisive,  and  do,  I  think,  fully  justify  me  to  reject  this 
claim. 

With  respect  to  the  property  of  the  owners,  it  would  be  going  too 
far  to  say  that  they  are  precluded  from  farther  proof.  It  appears  that 
they  are  persons  of  property.  The  master  was  to  receive  the  profits 
of  some  former  freights  in  France ;  and  it  appears,  also,  that  he  had 
made  several  freights  for  them,  and  that  he  was  to  have  credit  in 
London,  with  which  he  was  to  purchase  wines  at  Bourdeaux.  All 
these  circumstances  give  a  fair  foundation  to  this  part  of  the  case. 
It  would,  I  think,  be  too  hard  to  hold  them  concluded  by  this  man's 
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miscondact ;  the  evidence  of  their  property  is  not  at  present  snfficient, 
but  it  may  be  restored  on  farther  proof,  and  I  shall  direct  farther 
proof  to  be  made  of  their  property. 

With  respect  to  Mr.  Walter  Seaman,  I  observe  his  claim  is  of 
small  amount,  and  I  should  be  unwilling  to  give  him  much  trouble 
about  it ;  but  as  he  was  in  some  degree  concerned  in  this  spoliation, 
and  considering  that  he  went  on  board  at  Guernsey,  and  that  he  ap- 
pears not  to  have  been  so  short  a  time  in  Europe  as  he  represents,  I 
think  these  are  circumstances  that  require  farther  explanation.  I 
8l){dl  direct  fa,rther  proof  to  be  made  of  his  property. 

It  was  submitted  by  the  King's  Advocate  that  as  far  as  freight  was 
concerned,  the  owners  were  legally  bound  by  the  misconduct  of  the 
master,  by  the  spoliation  of  papers. 

Court.    It  is  certainly  the  general  rule. 

[*  109  ]      *  Arnold.    This  is  a  case  in  which  the  owners  were, at  a 
great  distance,  and  no  way  privy  to  this  act. 

Court.    It  may  be  hard  in  many  cases,  but  men  must  abide  the 
consequences  of  their  own  misplaced  confidence. 
Freight  refused. 


The  Vrow  Johanna,  Okhen,  master. 

Jnlj  18, 1799. 

Blockade  of  Amsterdam. 

[A  blockade  once  notified  is  presumed  to  still  exist.]  ^ 

This  was  a  case  of  a  ship  taken,  16th  December,  1799,  and  pro- 
ceeded against  for  a  breach  of  the  blockade  of  Amsterdam,  having 
sailed  from  Petersburgh  for  that  port,  November  6, 1798. 

Court.  The  cases  alluded  to  of  the  blockade,  set  up  by  the  Dutch 
in  the  wars  of  the  last  century,  have  no  immediate  application  to  this 
case ;  that  was  a  blockade  of  the  whole  coast  of  their  enemy ;  the  pre- 
sent case  stands  on  the  question  of  a  blockade  of  Amsterdam,  and 
not  of  the  coast.    It  is  not  denied  that  if  a  vessel  sail  for  a  blockaded 


1  [The  Betsey,  1  C.  Bob.  882,  884.] 
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port,  after  having  received  notification  of  the  blockade,  the  act  of  sail- 
ing is  to  be  considered  as  a  breach  of  the  blockade.     The  only  ques- 
tion is  then,  Whether  the  blockade  notified  on  the  11th  June,  and 
not  revoked,  is  to  be  considered  as  continuing  at  this  time  ?     She 
sailed  on  the  6th  of  November.     Am  I  to  presume  that  the  blockade 
so  notified  did  not  exist  ?  I  cannot  presume  it,  nor  could  those  con- 
cerned in  despatching  the  ship  have  entertained  such  a  presumption. 
I  hold  it  to  be  the  duty  of  a  country  notifying  a  blockade,  to  notify 
the  revocation  also.     There  had  been  no  such  revocation 
notified,  •and,  therefore,  I  must  presume  that  it  was  still  [•110] 
existing.     I  hold,  that  a  ship  and  cargo  sailing  for  Amster- 
dam at  that  time,  are  liable  to  condenmation. 
Condemned. 

On  application  of  the   agent  for  the  cargo,  that  the  sentence 
respecting  that  might  stand  over  for  some  inquiry,  it  was  allowed. 


The  Neptunus,  Hempel,  master. 

July  18, 1799. 

Blockade  of  Havre. 

[Misrepresentatioii  by  a  craiser  as  to  a  fact,  an  excuse.]  ^ 

This  was  a  case  of  a  vessel  sailing  on  a  voyage  firom  Dantzick  to 
Havre,  26th  October,  1798,  and  taken  in  attempting  to  enter  that 
port  on  26th  November. 

For  the  captors,  the  Eing^s  Advocate  stated.  That  the  ship  was 
taken  in  attempting  to  enter  a  blockaded  port  in  pursuance  of  her 
original  destination,  and  was  therefore  liable  to  confiscation,  unless 
some  sufficient  ground  of  justification  could  be  shown.  That  the 
master's  averment  of  a  general  ignorance  could  not  be  received,  in 
the  case  of  a  blockade  notified  by  public  declaration.  That  as  to  the 
particular  information  which  the  master  pretended  to  have  received 


1  [The  Juffirow  Maria  Scbroeder,  3  C.  Bob.  157.  But  inisinformalion  as  to  the  law 
iriU  not  be  an  excuse.  The  Ckxnet,  1  £dw.  82,  34.  Nor  a  permission  in  Tiolation  of 
law.    The  Comet,  1  Edw.  82.    The  Courier,  1  Edw.  249.] 
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from  a  British  frigate  in  the  North  Seas,  '^  That  Havre  was  not 
blockaded,"  it  was  immaterial,  as  it  came  too  late  to  dischai^  the 
penalty,  which  had  been  incurred  by  the  act  of  sailing,  and  for  which 
the  vessel  might  have  been  seized  by  the  frigate.     That  her  course 

had  not  been  altered  in  consequence  of  the  informationi 
[  *  111  ]  and,  therefore,  that  she  *  stood  exactly  in  the  same  situation 

as  if  she  had  never  received  it 

Judgment. 
Sir  W.  Scott.  This  is  a  case  of  a  ship  and  cargo  seized  in  the 
act  of  entering  the  port  of  Havre  in  pursuance  of  the  original  inten- 
tion under  which  the  voyage  began.  The  notification  of  the  block- 
ade of  that  port  was  made  on  the  23d  February,  1798,  and  this  trans- 
action happened  in  November  in  that  year.  The  effect  of  a  notifi- 
cation to  any  foreign  government^  would  dearly  be  to  include  all 


^  Respecting  the  effect  of  notification  as  to  the  subjects  of  those  states  to  whom  it 
was  not  directiy  made :  — 

August  22,  1799.  In  the  case  of  The  Adelaide,  Rose,  a  Bremen  ship,  which  had 
sailed  into  Amsterdam  from  America,  September,  1798,  and  was  captured  in  her  voj- 
age  outward  in  April,  1799,  it  was  contended  that  the  penalty  did  not  attach;  that  by 
the  master's  evidence  it  appeared  that  he  was  ignorant  of  the  fact;  that  he  sailed  in 
September  from  a  distant  country,  without  seeing  any  blockading  force ;  that  at  the 
time  of  suling  outward  he  met  with  only  that  one  ship,  which  seized  him ;  that  no  noti- 
fication had  been  made  to  the  Hans  Towns,  and,  therefore,  as  to  them,  it  was  a  block- 
ade existing  de  facto  only,  of  which  the  master  might  be  allowed  to  plead  his  ignorance ; 
that  the  penal  consequences  of  a  notification  given  to  one  power,  did  not  affect  the 
subjects  of  another  state  that  had  not  f^ceived  any  notification.  It  was  prayed  that 
the  claimant  might  be  allowed  to  prove  the  bondjide  ignorance  of  the  master,  and  that 
no  notification  had  been  made  of  the  blockade  of  Amsterdam  to  the  Hans  Towns. 

Court..  This  ship  is  proceeded  against  on  account  of  having  broken  the  blockade 
of  Amsterdam.  The  court  has  dten  decided  that  egress  is  as  much  a  breach  of  block- 
ade as  ingress,  if  it  be  done  fraudulentiy.  The  notification  was  made  to  diflerent 
governments  of  Europe,  on  the  11th  of  June,  1798 ;  this  ship  sailed  in  fixxn  America, 
in  September  of  that  year,  ignorant  of  the  fiict;  but  it  by  no  means  follows  from  that 
circumstance  that  the  blockade  was  raised,  as  it  might  be  suspended  by  aoddents 
which  would  not  make  it  legally  cease  to  exist  She  proceeded  to  take  in  a  cargo 
in  tiie  months  of  November  and  December,  and  sails  on  the  24th  of  April,  1799. 
Hie  offence  is,  therefore,  in  the  egress:  That  no  notification  was  made  to  the  Hans 
Towns  is  a  suggestion  of  counsel,  which  makes  no  part  of  the  affidavit  I  will  go  so 
far  as  to  accede  to  the  position,  that  the  notification  would  not  affect  such  a  case  firom 
the  same  time,  and  in  the  same  manner,  as  it  would  affect  the  subjects  of  those  states  to 
whom  it  was  directiy  made.  But  that  it  does  not  affect  at  any  time  is  gmng  too  &r ; 
because,  if  a  notification  is  made  to  the  principal  states  of  Europe,  I  think  a  thne 
would  come  when  it  would  affect  the  rest ;  not  so  much  propria  viffore^  or  by  virtue  of 
the  direct  act,  as  in  the  way  of  evidence.  It  is  the  duty  of  a  state  to  make  the  nodfi- 
cation  as  general  as  posmble.    But  I  nmst  think,  that  a  time  would  oooie  when  a  noli- 
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the  •individuals  of  that  nation ;  it  would  be  the  most  nugatory  [  *  112  ] 
thing  in  the  world,  if  individuals  were  allowed  to  plead  their 
ignorance  of  it    It  is  the  duty  of  foreign  *  governments  to  com-  [  *  113  ] 
munica^  the  information  to  their  subjects,  whose  interests 
they  are  bound  to  protept.     I  shall  hold,  therefore,  that  a  neutral  master 
can  never  be  heard  to  aver  against  a  notification  of  blockade,  that  he  is 
ignorant  of  it     If  he  is  really  ignorant  of  it,  it  may  be  a  subject  of  repre- 
sentation to  his  own  government,  and  may  raise  a  claim  of  compen- 
sation from  them,  but  it  can  be  no  plea  in  the  court  of  a  belligerent 
In  the  case  of  a  blockade  de  facto  only,  it  may  be  otherwise,  but  this 
is  the  case  of  a  blockade  by  notification ;  another  distinction  between 
a  notified  blockade  and  a  blockade  existing  de  facto  only,  is 
that  in  the  former  the  act  of  sailing  to  a  blockaded  place  *is  [  *  114  ] 
sufficient  to  constitute  the  ofience.^     It  is  to  be  presumed 


fication  to  neighboring  powors  would  affect  those  to  whom  it  was  not  directly  made. 
From  the  moment  that  a  notification  is  made  to  a  government,  it  binds  the  subjects  of 
that  state ;  because  it  is  supposed  to  circulate  through  the  whole  country,  fiut  sup* 
pose  a  notification  b  made  to  Sweden  and  Denmark,  it  would  become  the  general 
topic  of  conversation ;  and  it  would  be  scarcely  possible  that  it  should  not  have  travelled 
to  the  ears  of  a  Bremen  man ;  and  although  it  might  not  be  so  early  known  to  him  as  to 
the  subjects  of  the  states  to  which  it  was  immediately  addressed,  yet,  in  process  of 
time,  it  must  reach  him ;  and  must  be  considered  to  impose  the  same  observance  of  it 
on  him.  It  would  strongly  affect  him  with  the  knowledge  of  the  fact,  that  the  block- 
ade was  de  facto  existing.  Therefore,  on  the^  grounds,  I  should  hold  that  although  a 
notification  does  not  proprio  vigore  bind  any  countr}'  but  that  to  which  it  is  addressed, 
yet,  in  a  reasonable  time,  it  must  affect  neighboring  states  with  knowledge,  as  a  rea* 
sonable  ground  of  evidence ;  and  I  think  I  do  not  strain  the  matter  in  laying  down  this 
rule.  As  to  the  circumstances  of  this  particular  case,  at  Amsterdam,  it-  must  have 
been  a  subject  of  general  notoriety  that  the  port  was  legally  considered  by  the  Eng- 
lish in  a  state  of  blockade ;  and  it  is  impossible  that  it  should  not  have  come  to  the 
knowledge  of  this  man  after  he  came  in ;  it  is  not  to  be  said  by  any  person,  '*  although 
I  know  a  blockade  exists,  yet,  because  it  has  not  been  notified  to  my  court,  I  will 
earry  out  a  cargo."  I  cannot  but  think  that  it  would  have  been  a  very  fraudulent 
omission  to  take  no  notice  of  what  was  a  subject  of  general  notoriety  in  the  place.  If 
it  was  known  to  every  Dane  and  Swede,  it  is  impossible  that  it  should  not  be  known 
to  this  man.  It  is  not  more  likely  to  have  been  unknown  to  this  vessel,  from  the  cir- 
cumstance of  its  being  a  Bremen  ship,  when  we  consider  the  particular  relation  which 
Bremen  bears  to  the  sovereign  of  this  country.  As  to  the  affidavit  of  the  master,  I 
should  receive  that  with  great  distrust.  Masters  have  a  direct  interest  to  raise  the 
blockade  as  soon  as  possible ;  therefore  their  affidavits  come  with  a  dead  weight  about 
them,  that  must  very  much  sink  their  credit  whenever  they  are  produced.  I  hold  that 
the  master  must  have  known  of  the  blockade,  notwithstanding  he  and  his  men  swear 
they  did  not;  and^  therefore,  that  the  ship  is  penally  liable  to  confiscation. 

Ship  condemned.     Cargo  ordered   to  stand  over.     Master's  private  adventure 
restored. 

1  [Provided  it  is  with  the  intention  to  break  the  blockade  on  getting  there.    Me- 
deiroe  v.  Hill,  S  Bing.  S81.] 

VOL.  11.  7 
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that  the  notification  will  be  formally  revoked,  and  that  dne  notice  will 
be  given  of  it ;  till  that  is  done,  the  port  is  to  be  considered  as  closed 
up,  and  from  the  moment  of  quitting  port  to  sail  on  such  a  destina- 
tion, the  offence  of  violating  the  blockade  is  complete,  and  Jhe  pro- 
perty engaged  in  it  subject  to  confiscation.  It  may  be  different  in  a 
blockade  existing  de  facto  only;  there  no  presumption  arises  as  to 
the  continuance,  and  the  ignorance  of  the  party  may  be  admitted  as 
an  excuse  for  sailing  on  a  doubtful  and  provisional  destination.  But 
this  is  a  case  of  a  vessel  from  Dantzick  after  the  notification,  and  the 
master  cannot  be  beard  to  aver  his  ignorance  of  it  He  sails.  Till  the 
moment  of  meeting  Admiral  Duncan's  fleet,  I  should  have  no  hesita- 
tion in  saying,  that,  if  be  had  been  taken,  he  would  have  been  taken 
in  delicto^  and  have  subjected  his  vessel  to  confiscation;  bnthe  meets 
Admiral  Duncan's  fleet,  and  is  examined  and  liberated  by  the  cap- 
tain of  an  English  frigate  belonging  to  that  fleet,  who  told  him  that 
he  might  proceed  on  his  destination  ;  and  who,  on  being  asked,  whe- 
ther Havre  was  under  a  blockade?  said,  "It  was  not  blockaded;'* 
and  wished  him  a  good  voyage.  The  question  is.  In  what  light  he  is 
to  be  considered  after  receiving  this  information  ?  That  it  was  bond 
fide  given  cannot  be  doubted,  as  they  would  otherwise  have  seized 
the  vessel  The  fleet  must  have  been  ignorant  of  the  fact ;  and  I  have 
to  lament  that  they  were  so.  When  a  blockade  is  laid  on,  it  ought, 
by  some  kind  of  communication,  to  be  made  known  not  only  to 

foreign  governments,  but  to  the  king's  subjects,  and  particu- 
( •  116  ]  larly  to  the  king's  •cruisers;  not  only  to  those  stationed  at 

the  blockaded  port,  but  to  others,  and  especially  considerable 
fleets,  that  are  stationed  in  ilinere,  to  such  a  port,  from  the  diflerent 
trading  countries  that  may  be  supposed  to  have  an  intercourse  with 
it  Perhaps  it  would  have  been  safer  in  the  English  captain  to  have 
answered,  that  he  could  not  say  any  thing  of  the  situation  of  Havre ; 
but  the  fact  is,  (and  it  has  not  been  contradicted,)  that  the  British 
officeV  told  the  master,  "  that  Havre  was  not  blockaded."  Under 
these  circumstances  I  think,  that  after  this  information  be  is  not 
taken  in  delicto.  I  do  not  mean  to  say  that  the  fleet  could  give  the 
man  any  authority  to  go  to  a  blockaded  port  It  is  not  set  up  as  an 
authority,  but  as  intelligence  affording  a  reasonable  ground  of  belief; 
as  it  could  not  be  supposed,  that  such  a  fleet  as  that  was,  would  be 
ignorant  of  the  fact 

From  that  time,  I  consider  that  a  state  of  innocence  commences. 
•  The  man  was  not  only  in  ignorance,  but  had  received  positive  inform- 
ation that  Havre  was  not  blockaded.     Under  these  circumstancets  I 
think  it  would  be  a  little  too  hard  to  press  the  former  ofience  against 
him ;  it  would  be  to  press  a  pretty  strong  principle  rather  too  strongly. 
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I  think  I  cannot  look  retrospectively  to  the  state  in  which  he  .stood 
before  the  meeting  with  the  British  fleet,  and,  therefore,  I  shall  direct 
this  vessel  and  cargo  to  be  restored. 


•  The  Juno,  Beard,  master.  [  *  116  ] 

Jul  J  18,  1799. 

Blockade  of  Amsterdam.    Effect  of  terms  of  a  license  to  the  ports  of  the  Ylie,  &c.^ 

This  was  a  case  respecting  the  meaning  and  effect  of  a  license, 
granted  to  an  American  ship,  to  go  to  the  ports  of  the  Vlie. 

Judgment. 
Sir  W.  Scott.  This  is  a  case  arising  out  of  the  blockade  of  Am- 
sterdam ;  it  is  a  case  of  an  American  vessel  coming  from  America 
without  any  knowledge  of  the  blockade  of  Amsterdam,  and  bringing 
a  cargo  for  that  port  She  came  to  Falmouth,  and  then,  finding  that 
the  port  of  Amsterdam  was  under  blockade,  she  petitioned  for  a 
license,  and  obtained  one  from  this  government,  and,  as  I  understand 
the  master  through  the  whole  of  his  depositions,  "  a  license  to  go  to 
Amsterdam."  This  he  states  in  stating  his  difficulties,  and  the 
means  he  took  to  relieve  himself.  The  application  was  "  for  leave 
to  export  to  the  Vlie,  Embden,  or  Rotterdam ; "  but  the  terms  of  the 
permission  are  an  enlargement  of  his  petition,  for  they  are  "  to  the 
ports  of  the  Vlie,  Embden,  Rotterdam,  or  elsewhere."  Whether  the 
petition  was  an  imposition,  and  framed  with  a  design  of  deceiving 
government,  will  appear  on  the  inquiry  which  has  been  directed  to  be 
made.  If  the  petition  was  in  the  usual  form,  and  if  the  license  was 
understood  by  those  who  granted  it  to  permit  exportation  to  Amster- 
dam, it  will  clear  up  that  part  of  the  case ;  as  to  any  opinion  that  I 
can  form,  I  own,  that  although  the  license  is  expressed  in  this  general 
way,  "  the  ports  of  the  Vlie,"  I  cannot  but  think  that  it  must  have 
included  Amsterdam,  which  is  one  of  those  ports ;  for  it  is 
not  to  be  supposed  but  that  they  would  *intend  to  grant  [  *  117  ] 
the  license  in  a  natural  and  intelligible  form,  and  not  so  as 
to  keep  the  parties  in  the  dark  as  to  its  extent     But  it  is  argued, 

, J 

4  [The  Byfield,  1  Edw.  190.] 
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that,  allowing  it  to  have  been  properly  obtained,  it  was  not  properly 
used;  because  it  \vas  at  any  rate  a  license  to  go  to  Amsterdam 
through  the  Vile  passage,  whereas  this  vessel  was  taken  entering  the 
Texel ;  and  that  there  might  be  many  reasons  for  making  the  dis- 
tinction in  the  license,  and,  therefore,  that  it  ought  to  be  strictly 
observed.  Now  having  heard  it  constantly  argued,  and  having  my- 
self adopted  the  interpretation,  that  the  blockade  extended  to  one 
passage  as  well  as  to  the  other,  and  that  the  whole  Zuyder  Zee  was 
shut  up,  I  shall  not  go  back  again  and  restrict  this  interpretation! 
and  say  it  is  confined  to  one  passage  only.  I  shall  hold  e  conversOf 
that  if  a  license  is  given  to  go  through  the  Vlie,  it  is  not  substantially 
violated  by  going  through  another  passage,  unless  it  is  shown  to  me 
that  it  contained  some  specific  prohibition  as  to  other  passages. 
Supposing  it  to  have  been  honestly  obtained  for  Amsterdam  through 
the  Vlie,  I  shall  not  hold  it  to  have  been  a  material  deviation  to  go 
another  way,  unless  some  special  prohibition,  or  unless  some  special 
inconvenience  is  shown,  which  the  party  was  bound  to  take  notice  ot 
It  has  been  truly  said,  that  a  license  is  a  thing  stricti  jurisj  a  privi' 
kgium,  which  a  man  does  not  possess  by  his  own  right,  but  that  it  is 
conceded  to  him  as  an  indulgence,  and,  therefore,  that  it  is  to  be 
strictly  observed.  At  the  same  time,  I  am  to  remember,  that  this- is 
a  license  to  relax  a  right  which  bears  pretty  hardly,  though  justly,  on 
other  countries.     To  shut  up  the  ports  of  a  country,  and  exclude 

neutrals  from  all  commerce  with  it,  is  a  great  inconvenience 
[  •  118  ]  •upon  them,  although  it  is  one  to  which  they  are  bound  to 

submit ;  for  there  is  no  one  principle  of  the  law  of  nations 
better  established,  than  that  a  belligerent  has  a  right  to  impose  a 
blockade  on  the  ports  of  his  enemy;  it  may  be  incommodious  to 
others,  but,  if  there  is  any  such  thing  as  a  law  of  nations,  I  hold  this 
principle  to  be  as  firmly  established  from  the  earliest  times,  and  by 
the  general  practice  of  mankind,  as  any  one  law  whatever.  It  is, 
however,  a  harsh  right,  and  though  a  license  is  a  privilege,  I  am  not 
disposed  to  apply  that  exposition  in  the  strictest  manner  to  a  block- 
ade, but  rather  think  that  licenses  in  such  a  case  are  to  be  favorably 
regarded,  and  that  it  imports  the  good  faith  and  honor  of  the  govern- 
ment which  grants  them,  not  to  press  the  letter  too  rigorously.  I 
will  go  farther,  and  say,  that  if  I  was  convinced  that  there  had  been 
an  honest  mistake  on  such  a  matter ;  if  there  appeared  nothing  insi- 
dious, nothing  more  than  a  misapprehension  on  the  part  of  the  nea- 
tral  master,  I  should  not  apply,  too  strictly,  the  maxim,  ig'norantia 
juris  nan  excusaty  against  a  foreigner,  mistaking  the  exact  meaning  of 
a  license  of  another  country ;  and  in  so  doing  should  persuade  myself 
that  I  did  no  more  than  what  an  equitable  regard  to  the  honor  of  the 
country  which  granted  such  a  license  must  be  supposed  to  require. 
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The  license  is,  "  To  cany  a  cargo  to  the  ports  of  the  Vlie  or  else- 
where ; "  with  several  provisioiis,  amongst  which  there  certainly  is  no 
proviso  that  she  shall  come  out  again ;  but  that  is  a  benefit  incidental 
to  the  Ucense,  and  inseparable  from  it ;  for  it  cannot  be  imagined  that 
she  was  to  go  there,  and  be  shut  up  and  incarcerated,  and  become 
herself  an  object  of  the  blockade.  A  ship  that  has  entered 
previous  to  the  blockade  may  *  retire  in  ballast,  or  taking  a  [  *  119  ] 
cargo  that  had  been  put  on  board  before  the  blockade.  This 
is  the  distinction  which  I  have  held,  and  shall  hold,  till  I  am  corrected 
by  a  superior  court  The  license  is  silent  on  that  point ;  but  having 
said,  that  if  I  was  convinced  the  party  acted  under  an  honest  appli- 
cation of  his  license,  though  erroneously,  I  should  think  him  entitled 
to  the  most  liberal  interpretation,  it  will  be  proper  for  me  to  consider 
what  the  man  did,  that  I  may  see,  supposing  that  ther6  has  been  a 
mistake,  whether  it  was  a  mistake  of  honest  conduct,  purely  erro- 
neous and  innocent ;  thinking,  that,  if  it  is  so,  it  would  be  sufficient 
for  the  present  case.  The  master  takes  the  returned  cargo  on  board, 
and  comes  to  a  port  of  this  kingdom,  and  solicits  the  protection  of  a 
convoy,  acting  as  openly  and  with  as  littie  concealment  as  possible. 
There  is  nothing  in  the  res  gesta  on  which  the  imputation  of  fraud 
can  be  fixed.  Is  there  any  thing  in  the  license  to  instruct  him,  that 
he  was  not  at  liberty  to  take  a  cargo,  or  to  act  as  if  the  blockade 
was,  in  regard  to  him,  entirely  relaxed  ?  If  so,  he  would  be  bound 
to  take  notice  of  it  But  I  see  this  distinction,  which  might  reason- 
ably affect  the  mind  of  a  man  going  in  under  such  a  license.  He  goes 
in  under  the  direct  authority  of  the  belligerent,  and  might  suppose 
his  privilege  more  extensive  than  that  of  a  neutral  vessel  previously 
there.  A  neutral  has  no  right  to  say,  I  am  here  accidentally,  and 
therefore  I  have  a  right  to  take  out  a  cargo  notwithstanding  the 
blockade ;  ^  but  this  man  goes  in  with  a  permission,  which  takes  off,  as 
to  him,  the  first  and  primary  object  of  the  blockade,  the  prohibition 
of  taking  in  a  cargo  ;  and  I  think  he  might  conceive  him- 
self to  be  entitied  to  be  *  distinguished  from  the  ordinary  [*  120] 
case  of  other  neutrals  previously  there.  If  any  inconvenience 
18  likely  to  arise  from  this,  if  government  did  not  mean  that  his 
license  should  have  this  effect,  it  might  have  been  distinctiy  expressed ; 
the  proviso  might  have  been  inserted,  that  he  should  not  bring  a 
cargo  away ;  and  then  all  persons  would  see^  a  clear  path  before  them, 
and  know  how  io  conduct  themselves  in  this  very  delicate  situation. 

On  the  legal  effect  of  such  a  license,  it  is  not  oecessary  for  me  to 
determine.     I  see  no  fraud  in  the  interpretation  of  this  license,  and  if 

I  [See  The  Yiow  Judith,  1  C.  Rob.  \b%  note.] 
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it  turns  out  that  this  was  the  form  in  which  licenses  were  usually 
granted,  I  shall  not  think  myself  warranted  to  say  that  this  man  was 
guilty  (if  guilty  at  all,)  of  any  thing  more  than  an  innocent  misappre- 
hension ;  and  in  a  matter,  in  which  I  shall  hold  such  a  misapprehen- 
sion to  carry  no  consequences  of  penalty  after  it 

July  24th,  1799.  This  case  having  stood  for  inquiry,  as  to  the 
usual  form  of  granting  licenses,  the  King's  Advocate  said  he  had 
obtained  no  particular  information,  but  that  after  what  had  fallen 
from  the  court  he  did  not  mean  to  press  the  matter  any  farther. 

Ship  restored. 


In  the  same  case. 

July  25, 1799. 

Verification  of  papers  bj  carrier-masters,  in  what  degree  required. 

On  the  hearing,  as  to  the  cargo,  July  25, 1799,  the  King^s  Advocate 
contended,  That  it  must  go  to  farther  proof,  unless  all  the  rules  of 
practice  were    broken  down,   that  goods  shipped   in  the 
[  •  121  ]  enemy's  country  *  were  to  be  considered  primd  facie  as  the 
property  of  the  enemy,  and  could  only  be  taken  out  of  that 
presumption  by  fair  and  unbiassed  evidence,  and  not  from  evidence 
supplied  only  from  the  enemy.    That  the  bills  of  lading  and  attesta- 
tion in  this  case  were  of  the  latter  description-^ put  on  board  by  the 
enemy  shipper,  whilst  the  master,  who  was  always  expected  to  verify 
his  papers,  to  the  12th  interrogatory  says  only,  <<  that  the  laders  of 
the  cargo  were  Hollanders ;  and  farther  he  cannot  depose." 

On  the  part  of  the  claimant,  Laurence  argued,  That  if  farther 
proof  was  to  be  required  in  this  case,  it  would  be  impossible  for 
owners  of  cargoes,  put  on  board  carrier-ships,  to  obtain  restitution  in 
any  case  on  the  original  evidence ;  as  a  carrier-master  could  not  be  so 
particularly  acquainted  with  the  several  owners,  or  know  anything  of 
their  course  of  trading,  so  as  to  enable  him  to  swear  to  their  property ; 
that  the  bill  of  ladjng  expressed  account  and  risk,  and  there  was  an 
attestation  of  property  on  board ;  and  that  the  master,  swearing  to 
the  13th  and  27th' interrogatories,  ^that  all  his  papers  were  true,  and 
that  he  knew  of  nothing  to  affect  their  credit,'^  did  in  effect  afford  a 
sufficient  verification. 


HIGH    COURT  OF  ADMIRALTY.  122 

The  Jano.    2  C.  Bob. 

Judgment. 

Sib  Wm.  Scott.     The  present  application  to  the  court  is  to  dis- 
miss a  cargo  taken  on  board  in  Holland,  on  the  ground  that  the  proof 
in  the  case  is  sufficient  according  to  the  practice,  or  what  ought  to  be 
the  practice  of  this  court     I  presume  it  will  not  be  contended,  that 
no  proof  is  necessary  in  the  case  of  a  cargo  taken  on  board 
in' the  enemy's  country ;  and  •where  there  is  no  proof  arising  [  *  122  ] 
from  the  documents  or  the  depositions,  the  court  is  not  to 
consider  so  much  what  that  proof  ought  to  be,  as  what  is  required  by 
the  practice  of  the  court ;  for  I  sit  here,  not  as  a  legislator,  but  to 
administer  the  law  that  I  find  existing.    If  a  reform  is  necessary,  it 
must  be  sought  elsewhere :  the  court  is  neither  to  make  law,  nor 
apologize  for  it. 

The  rule  is,  as  I  have  always  understood  it,  in  the  Court  of  Admi- 
ralty, that  papers  by  themselves  prove  nothing ;  they  are  a  mere  dead 
letter,  if  they  are  not  supported  by  the  oaths  of  persons  in  a  situation 
to  give  them  validity.  Those  who  look  back  to  the  elaborate  expo- 
sition of  the  proceedings  of  our  Courts  of  Admiralty,  in  the  answer 
to  the  Prussian  Memorial,  will  find  this  to  have  been  laid  down  as  a 
fundamental  position,  <<  that  the  master  must  verify  his  papers."  It 
is  true  that,  in  the  case  of  a  carrier-master,  it  may  be  expected  that 
the  verification  should  be  less  positive,  than  where  be  is  himself  the 
agent ;  but  this  is  expected,  —  that  he  should  depose  at  least  that  be 
believes  the  cargo  to  be  as  asserted  in  the  claim ;  less  than  that  I 
never  remember  to  have  been  accepted  in  any  case :  and  if  it  were 
necessary  for  me  to  apologize  for  the  rules  which  I  find  established  in 
this  court,  I  think  this  might  be  vindicated  on  every  principle  of 
reason  and  justice.  When  a  cargo  is  taken  on  board  in  an  enemy's 
port,  and  that  port  blockaded,  (which  is  a  circumstance  of  some 
weight,  as  affording  a  greater  temptation  to  firaud,)  if  the  master  is 
not  required  to  say  even  that  he  believes  the  property  to  be  as  claimed, 
it  would  open  the  door  to  every  sort  of  abuse ;  but  it  is 
said,  the  master  does  *  go  this  length,  in  swearing  <<  that  all  [  *  123  ] 
the  papers  are  true,"  and  that  this  amounts  to  a  verifica- 
tion of  the  property.  So  he  does,  if  you  take  that  part  of  his  deposition 
substantively,  and  apart  from  the  rest ;  but  looking  to  other  parts,  and 
finding,  that  when  he  is  asked,  on  the  12th  interrogatory,  what  he 
knows  or  believes  ?  (for  he  is  examined  to  his  belief,)  he  can  depose 
nothing,  and  that  he  has  no  belief,  it  is  impossible  to  say  that  this 
man's  deposition  confirms  the  papers  in  the  manner  in  which  it  is 
necessary  that  they  should  be  supported.  It  is  said  there  are  other 
papers  which  supply  this  defect, — the  attestations  of  the  laders  before 
the  American  Consul    What  authority  has  an  American  Consul  to 
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administer  an  oath  to  Dutch  subjects  ?  Such  papers  can  hardly  be 
taken  as  sworn  documents,  or  if  they  were,  they  come  only  from  the 
Dutch  shippers,  the  very  persons,  who,  if  there  is  any  fraud,  have  been 
the  contrivers  of  it  Under  such  circumstances  can  it  be  reasonably 
or  candidly  addressed  to  the  court  to  restore  this  cargo  immediately 
and  without  farther  proof?  This  ship  goes  under  license  to  a  block- 
aded port,  with  a  cargo  addressed  to  one  set  of  merchants  only. 
Here  are  various  parcels  for  a  variety  of  different  persons,  the  master 
evidently  knowing  nothing  of  the  matter,  and  there  being  no  pNroof 
but  from  the  Dutch  laders.  I  must  say  that  I  am  not  satisfied.  The 
rules  of  the  <court  require  further  proof,  and  I  feel  that  it  is  a  role 
which  I  could  not  relax  without  relaxing  the  essential  demands  of 
justice. 

Arnold  prayed  freight  and  expensea  for  the  ship  to  be  a  charge  on 
the  cargo. 

[  *  124  ]  *  Court.  I  am  of  opinion  that  the  master  is  entitled  to 
his  freight  and  expenses  on  two  grounds.  If  he  had  taken 
no  cargo,  he  would  not  have  been  liable  to  be  stopped ;  and  secondly, 
having  received  this  cargo,  so  improperly  documented,  on  board,  he 
would  have  been  liable  to  have  been  stopped  on  that  acconnt, 
although  he  had  not  been  coming  from  a  blockaded  port 
Freight  and  expenses  given,  and  to  be  a  charge  on  the  cargo. 


The  Hurtioe  Hane,  Dahl,  master. 

July  19,  1799. 
Breach  of  blockade  of  Amsterdam.    Excuse,  asserted  distress.    How  receiTed.^ 

This  was  a  case  of  a  Danish  ship  taken  in  the  act  of  entering  the 
Texel,  April,  1799,  having  sailed  from  a  port  in  Barbary,  with  an 
asserted  original  destination  to  Hamburg,  February  15, 1799. 

It  was  prayed  that  the  court  would  permit  a  protest  of  the  master 


1  [As  for  other  cases  of  alleged  distress,  see  The  Fortuna,  5  C.  Rob.  27 ;  The 
Christiaiisberg,  6  C.  Bob.  876 ;  The  Charlotta,  1  Edw.  262 ;  The  Elizabeth,  1  £dw. 
198.] 
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to  be  read,  in  which  it  would  appear,  that  he  was  under  the  necessity 
of  going  into  the  Texel  from  distress  and  want  of  water,  and  that  his 
crew  rose  upon  him,  and  insbted  that  he  should  go  into  some  Dutch 
port 

Court.  This  ship  was  found  in  the  act  of  entering  the  Texel,  a 
fact  by  no  means  indifferent,  but  highly  criminal,  primd  facie  at 
least,  and  requiring  a  very  satisfactory  explanation.  It  is  usual  to 
set  up  the  want  of  water  and  provisions  as  an  excuse ;  and  if  I  was 
to  admit  pretences  of  this  sort,  a  blockade  would  be 
•nothing  more  than  an  idle  ceremony.  Such  pretences  are,  [  *  125  ] 
in  the  first  instance,  extremely  discredited  on  two  grounds 
—  that  the  fact  is  strongly  against  them,  and  that  the  explanation  is 
always  dubious,  and  liable  to  the  imputation  of  coming  from  an  in- 
terested quarter.  I  am  not  deaf  to  the  fair  pretensions  of  human  tes- 
timony, but,  at  the  same  time,  I  cannot  shut  my  senses  against  the 
ordinary  course  of  human  conduct  I  will  not  say  that  cases  of  ne- 
cessity may  not  occur,  that  would  afford  a  sufficient  justification ; 
and  I  add,  that  if  the  party  can  show  that  they  were  under  any  great 
necessity,  and  that,  for  four  or  five  days  before,  they  could  get  into 
no  other  port  but  the  Texel,  I  would  certainly  admit  such  an  excuse, 
so  supported.  But  if  they  cannot  do  this,  and  unless  it  is  proved, 
that  in  coming  up  the  channel  there  was  no  other  port,  either  English 
or  French,  but  the  interdicted  port  of  Amsterdam,  into  which  they 
could  put,  I  shall  reject  the  apology. 

[The  protest  of  the  master,  the  mate,  and  cook,  was  admitted  to  be 
read,  which  set  forth  "  their  voyage  to  Saffee,  in  November :  that, 
during  the  time  they  lay  there  taking  in  a  cargo,  they  suffered  much 
by  bad  weather,  and  were  several  times  driven  out  to  sea ;  that  on 
the  15th  of  February,  having  completed  their  lading,  the  bad  weather 
increasing,  they  were  obliged  to  cut  their  cable  and  proceed  on  their 
voyage,  leaving  the  anchor-buoy  and  cable  behind  them ;  that  on  the 
25th  the  wind  blew  very  hard,  with  a  heavy  sea ;  that  the  sea  broke 
over  their  vessel,  and  forced  the  ring-bolts  from  out  the  deck,  washed 
away  the  quarter-boards,  with  two  water-casks,  and  did  a 
great  deal  of  other  damage ;  *  that  on  the  16th  day  of  March  [  *  126  ] 
they  met  with  another  heavy  gale  of  wind,  which  obliged 
them  to  lie  to  under  their  lower  sails ;  that  the  foresail  and  schooner- 
sail  were  blown  out  of  the  ropes,  and  they  were  obliged  to  cut  them 
away  and  bend  new  ones ;  that  the  sea  was  so  great  it  made  a  free 
passage  over  the  vessel,  which  caused  her  to  labor  and  strain  very 
much,  and  she  proved  so  leaky,  they  were  obliged  to  keep  the  pump 
continually  at  work ;  that  on  the  21st  day  of  March  they  moved  the 
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cargo  to  find  out  the  leak,  which  was  at  the  bottom  of  the  ship,  near 
the  foremast,  and  after  cutting  away  the  inside  planks  they  f(»rta- 
nately  found  and  stopped  the  leak ;  that  on  the  23d  they  saw  Scilly, 
and  on  the  28th  passed  Dover,  and  next  day  the  weather  was  very 
bad,  with  snow  ^d  frost ;  that  on  the  2d  of  April  they  arrived  off 
Yarmouth,  near  the  sands,  the  wind  then  blowing  a  hard  gale  at 
east ;  that  they  were  obliged  to  set  all  the  sail  the  vessel  could  carry, 
in  order  to  clear  the  sands ;  that  on  the  dth  their  topsail  was  blown 
away,  and  the  wind  was  so  violent  that  they  were  obliged  to  cut 
away  the  jib,  and  the  shrouds  and  deck  were  covered  with  snow  and 
ice,  and  it  was  with  great  difficulty  they  could  work  the  vessel,  and 
next  day  all  the  crew  came  to  the  master  and  told  him,  as  they  were 
in  want  of  provisions  and  water,  (they  having  been  under  short 
allowance  for  some  time,)  and  the  said  vessel  wanted  repairing,  that 
they  desired  him  to  proceed  to  the  nearest  port,  and  if  he  did  not 
they  would  take  the  command  from  him  ;  that  he  was  under  the  ne- 
cessity of  complying  with  their  request,  and  accordingly  steered  for 

HoUand."] 
[  •  127  ]      •  Court.     I  have  now  heard  the  proof  brought  in,  and  I 

am  to  determine  whether  it  comes  up  to  the  rest  which  I 
have  laid  down,  and  to  which  I  shall  certainly  adhere,  that  nothing 
but  an  absolute  and  unavoidable  necessity  will  justify  the  attempt  to 
enter  a  blockaded  port;  considerations  of  an  inferior  nature,  such  as 
the  avoiding  higher  fees,  or  slight  difficulties,  will  not  be  sufficient — 
nothing  less  than  an  unavoidable  necessity,  which  admits  of  no  com- 
promise, and  cannot  be  resisted,  will  be  held  by  me  to  be  a  justifica- 
tion of  this  offence. 

The  master  sails  under  a  knowledge  of  the  blockade,  being  affected 
with  the  general  notification  of  the  preceding  year.  On  the  28th  of 
March  they  passed  Dover,  on  the  2d  of  April  they  were  off  Yarmouth ; 
but  although  the  protest  is  made  to  justify  the  master  from  barratry 
and  the  crew  from  mutiny,  and  does,  therefore,  I  must  presume,  con- 
tain all  facts  necessary  for  that  purpose,  I  do  not  see  that  it  is  stated 
that  they  were  going  into  Yarmouth.  K  on  the  3d  of  April  there  is 
so  much  want  of  water  and  provisions  as  to  compel  them  to  go  into 
the  interdicted  ports  of  the  Texel,  why  not  go  to  the  open  and  per^ 
mitted  port  of  Yarmouth,  on  the  2d  of  April  ?  It  is  not  alleged  that 
the  discovery  of  such  a  want  was  first  made  oh  the  3d.  On  the  next 
day,  the  weather  becoming  more  violent,  the  crew  came  to  the  mas- 
ter, and  insisted  on  going  into  the  nearest  port,  on  account  of  want  of 
water  and  provisions.  A  third  excuse  is  thrown  in,  that  the  ship  wanted 
repair ;  but  this  is  not  mentioned  in  the  depositions,  and  it  appears 
not  to  have  been  a  very  pressing  want,  as  the  ship  came  afterwaids 
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back  to  England  without  difficulty.    They  insisted  on  going 
into  the  *  nearest  port,  saying  that  they  would  otherwise  [  •  128  ] 
take  the  command  from   him.     It  does  not  appear  where 
this  happened,  nor  is  it  stated  that  the  crew  insisted  on  going  to  Am- 
sterdam.    The  master  should  have  said,  "  The  Texel  is  shut  up ;  I 
will  go  to  any  other  port"     He  does  not  seem  to  have  felt  this 
necessity  in  an  equal  degree  with  the  rest  of  the  crew,  jis  he  represents 
himself  "  to  have  been  forced  in  reluctantly."     What  was  there  then 
to  carry  him  to  this  one  interdicted  port  only  ?  or  what  reason  was 
there  that  he  could  find  no  other  than  this,  either  a  little  to  the  north 
or  south  ?,    Is  there  that  inevitable  necessity  which  is  required  ?     If 
such  pretences  as  this  were  to  be  admitted,  I  know  very  well  that  no 
one  case  would  come  unprovided  with  an  excuse.     I  shall  condemn 
this  vessel.     If  the  parties  think  themselves  aggrieved,  they  must  take 
the  benefit  of  another  court. 
Ship  condemned. 

On  application  for  the  master's  private  adventure. 
Court.     Strictly  speaking,  perhaps  it  ought  not  to  be  granted  in 
this  case ;  but  as  I  wish  to  show  this  description  of  m^n  every  degree 
of  indulgence,  I  shall  recommend  it  to  the  captors  to  consent  to  it.^ 
[For  a  report  of  another  part  of  this  case  see  3  C.  Rob.  320.] 


The  Weelvaart  Van  Pillaw,  Better,  inaster. 

Joly  19,  1799. 

Breach  of  blockade  of  Amsterdam,  a  vessel  haviog  escaped  the  blockadiDg  force. 
[Offence  not  pniged  till  end  of  voyage.]  * 

This  was  a  case  of  a  Prussian  ship,  tcdcen  April,  1799,  off  Dunge- 
nesB,  and  proceeded  against  for  a  breach  of  the  blockade  of  Amster- 
dam, having  sailed  from  thence  with  a  cargo  in  March. 

For  the  claima^it,  Lamrence  said,  That  there   was  •  an  [  *  129  ] 
affidavit  offered  by  the  party,  to  show  the  ignorance  of  per- 


1  [See  note  to  the  Calypso,  2  C.  Rob.  298.] 

s  [The  Juffrow  Maria  Schrceder,  8  C.  Bob.  158 ;  The  General  Hamilton,  6  C.  Bob. 
•1.    UnleoB  the  blockade  is  sooner  raised.    6  C.  Bob.  887.] 
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sons  at  Amsterdam,  as  to  the  blockade  of  that  port,  till  the  second 
notification  ^  was  published  there  12th  April,  1799 ;  but  as  the  court 
had  determined  that  it  should  consider  the  notification  of  June  pre- 
ceding to  be  still  in  force  till  it  is  recalled,  it  was  unnecessary  to  men- 
tion that  affidavit  farther  than  to  form  a  ground  of  exception  on 
appeal.  It  was  farther  said,  that  the  matter  of  the  affidavit  was  aided 
by  the  circumstance  of  the  capture  not  having  been  made  by  any 
blockading  force,  nor  near  the  mouth  of  the  port,  which  raised  a 
strong  presumption  that  the  blockade  was  not  actually  kept  up ;  that 
the  rule  which  the  court  had  laid  down  respecting  the  continuance 
of  a  blockade  by  notification,  applied  to  neutral  states,  and  ships 
going  in  ;  that  in  respect  to  ships  coming  out  of  a  blockaded  port, 
the  nature  of  a  blockade  prevented  vessels  lying  there  from  having 
any  other  notice  than  the  fact ;  and  that,  if  the  actual  blockade  was 
not  kept  up  in  force,  they  had  no  other  reason  to  presume  a  continu- 
ance, and  were  not  in  delicto  for  coming  out  as  this  vessel  did,  when 
there  was  no  ship  lying  near  the  port  to  prevent  her. 

Judgment. 
Sir  W.  Scott.  There  seem  to  be  two  grounds  on  which  some- 
thing of  an  indulgence  is  claimed  in  the  present  case.  It  is  said  that 
it  was  not  a  matter  of  notoriety  in  Amsterdam  that  the  blockade  was 
still  continued ;  that  a  notification  is  addressed  to  neutral  states,  and 
therefore  that  a  ship  in  the  blockaded   port  may  plead  ignorance. 

But  I  am  to  remember  that  this  is  not  a  Dutch  ship  but  a 
[*130]  Prussian  *  ship,  and  that  it  was  the  duty  of  the  Prussian 

government,  having  received  the  public  notification  many 
months  before,  to  have  communicated  it  to  their  subjects  in  diflferent 
ports. ,  Another  circumstance  on  which. exemption  is  prayed,  is,  that 
she  had  escaped  the  interior  circumvallation,  if  I  may  so  call  it;  that 
she  had  advanced  some  way  on  her  voyage,  and  therefore  that  she 
had  in  some  degree  made  her  escape  f^om  the  penalties.  I  cannot 
accede  to  that  argument;  if  the  principal  is  found,  that  a  neutral 
vessel  is  not  at  liberty  to  come  out  of  a  blockaded  port  with  a  cargo, 
I  know  no  other  natural  termination  of  the  offence  but  the  end  of 
that  voyage.  It  would  be  ridiculous  to  say,  if  you  can  but  get  past 
the  blockading  force,  you  are  free;  this  would  be  a  most  absurd 
application  of  the  principle.  If  that  is  found,  it  must  be  carried  to  . 
the  extent  that  I  have  mentioned ;  for  I  see  no  other  [>oint  at  which 
it  can  be    terminated.      [Vide  Binkerf.    Q.  J.  P.  lib.  i  ch.  11.* J 

1  Vide  infra,  p.  131. 

9  Bynkershoek  is  commenting  on  the  order  of  the  States  General,  1680,  in  these 
words :  In  tertia  sanctione  eleganter  distinctom  est,  in  quern  portmn  naves  exeontet 


HIGH    COURT  OF  ADMIRALTY.  131 

The  Jotfge  Fetronella.    2  C.  Rob. 

Being  of  opinion  that  the  principle  is  sound,  I  shall  hold,  that  if  a 
ship,  that  has  broken  a  blockade,  is  taken  in  any  part  of  that  voyage, 
she  is  taken  in  delicto^  and  subject  to  confiscation. 


•  The  Jonge  Petronella,  Kens,  master.         [  •  131  ] 

July  19,  1799. 

Blockade  of  the  ports  of  the  United  Prorinces,  21  st  March,  1 799.    Time  for  commnnication. 

[A  week  held  inaafficient.]  ^ 

This  was  a  case  of  a  Danish  ship,  which  had  sailed  from  Rotter- 
dam on  the  28th  March,  1799,  and  was  proceeded  against  for  a  breach 
of  the  blockade  of  the  ports  of  the  United  Provinces,  notified  to 
foreign  ministers  on  the  21st  March,  and  inserted  ins  the  Gazette  on 
the  26th  March,  1799.2 

Court.  There  seems  to  be  no  question  made  as  to  the  property 
of  the  ship.  I  do  not  think  a  week  is  sufficient  time  to  affect  the 
parties  with  a  legal  knowledge  of  this  blockade;  I  shall  therefore 
restore  this  vessel. 

Cargo  reserved. 


fiierint  compulsse,  ut  nempe  in  ipso  actu  deprehensse  yideantur,  nam  si  in  eum  portum 
in  quern  destinarant,  pervenerint,  absolutum  iter  intelligitur,  &  cessat  publicatio.  Sed 
ait  disjunctim,  **  haar  eigen  of  daar  de  reyse  gedestineert  was,"  de  quorum  sensu,  & 
jure,  dubitari  posset:  Sane  si  proprius portus,  et  in  quern  destinatum  erat,  iidem  sint, 
res  qnidem  caret  omnidubio :  Sed  si  Anglus,  qui  ex  Flandria  destinarat  in  Daniam,  in 
portum  Anglicum  compellatur,  &  enavigans,  iter  suum  prosecuturus,  deprebendatur, 
antequam  portum  Danicum  subierit,  mihi  quidem  in  itinere  &  ipso  actu  videretur 
deprchendi,  nee  quicquam  interesse  portus  proprius  sibi,  nee  ne,  quem  ante  subierat,  si 
non  iter,  quod  insdtutum  erat,  plane  fuerat  finitum. 

1  [The  Calypso,  2  C.  Rob.  298.] 

«  ^^  Downing  Street,  March  21, 1799. 

**  The  King  has  been  pleased  to  cause  it  to  be  signified  by  the  Kght  Honorable 
Lord  GrenTiIle,  his  Majesty's  Principal  Secretary  of  State  for  Foreign  Affairs,  to  the 
ministers  of  neutral  powers  residing  at  this  court,  that  the  necessary  measures  having 
been  taken  by  his  Majesty's  commands  for  the  blockade  of  the  ports  of  the  United  Pro- 
vinces, the  said  ports  are  declared  to  be  in  a  state  of  blockade,  and  that  all  vessels  which 
may  attempt  to  enter  any  of  them  after  this  notice,  will  be  dealt  with  according  to  the 
principles  of  the  law  of  nations,  and  to  the  stipulations  of  such  treaties  subsisting  be- 
tween his  Majesty  and  foreign  powers,  as  may  contain  proviaons  applicable  to  the 
cases  of  towns,  places,  or  ports,  in  a  state  of  blockade." 
VOL.   11.  8 
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[  •  132  ]  •  Thb  Two  Susannahs,  Braren,  master. 

July  23,  1799. 

Proceeds  of  sale  less  than  amount  of  original  ralne.    Compensation  not  allowed  in  case  <d 
justified  seizure;  and  conduct  not  impeached.^ 

This  was  a  case  on  a  prayer  for  compensation  in  value,  for  a  cargo 
taken  on  board  a  Danish  ship,  restored  on  farther  proof,  17th  July, 
1799,  on  a  suggestion  that  the  amount  of  the  proceeds  was  conside- 
rably less  than  the  original  value. 

Court.  This  is  an  unfortunate  case ;  the  court  is  very  desirous 
that  full  justice  should  be  done  to  the  claimants,  but  the  cargo  is  not 
equal  to  it.  There  is  no  question  about  the  seizure ;  that  is  justi&ed 
by  the  order  for  farther  proof.  The  question  is,  then.  Whether  the 
captors  have  acted  so  irregularly  as  to  make  themselves  liable  ?  It  is 
said  that  it  was  very  desirable  that  the  cargo  should  be  brought  here, 
and  that  it  has  been  exposed  to  accidents  by  carrying  it  elsewhere. 
It  was,  however,  carried  to  Leghorn,  where  there  is  a  standing  com- 
mission of  the  Admiralty*  Court.  It  is  said,  that  loss  has  been  occa- 
sioned by  selling  it  too  early.  Perhaps  it  might  have  been  better  if 
they  had  waited ;  but  there  is  no  suggestion  that  the  sale  was  made 
for  any  sinister  purposes,  or  in  any  manner  injurious  to  the  property. 
Under  these  circumstances,  I  cannot  think  that  the  captors  are  an- 
swerable for  more  than  the  proceeds,  it  not  being  shown  that  they 
have  conducted  themselves  otherwise  than  with  fair  intentions. 


1  [The  Betsey,  1  C.  Bob.  93  and  note;  The  Carolina,  4  C.  Bob.  266;  The  John, 
2  Dod.  836.] 
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•  The  Packet  De  Bilboa,  Depncheta,  master.     [  *  133  ] 

Angost  6,  1799. 

Shipment  at  the  risk  of  consignor  till  deliTery;  allowed — as  being  made  before  the  war.i 
Particular  mode  of  Spanish  trade. 

This  was  a  case  of  a  claim  of  an  English  house,  for  goods  shipped 
on  board  a  Spanish  vessel,  by  the  order  of  Spanish  merchants,  before 
hostilities  with  Spain,  and  captured  December,  1796,  on  a  voyage 
from  London  to  Corunna. 

Judgment. 
Sir  Wm.  Scott.  This  is  a  claim,  of  a  peculiar  nature,  for  goods 
sent  by  British  subjects  to  Spain,  shipped  before  hostilities,  during 
the  time  of  that  situation  of  the  two  countries,  of  which  it  was  un- 
known, even  to  pur  government,  what  would  be  the  issue  between 
them.  There  appears  to  be  no  ground  to  say  that  this  contract  was 
influenced  by  speculations  on  the  prospect  of  a  war,  or  that  any 
thing  has  been  specially  done  to  avoid  the  risks  of  war.  It  is  sworn 
in  the  aflSdavit  of  the  claimant,  <<that  this*  is  the  constant  habit  and 
practice  of  this  trade;"  whether  it  is  the  practice  of  the  Spanish 
trade  generally,  or  only  the  particular  mode  of  these  individuals  in 
carrying  on  commerce  together,  is  not  material,  as  the  latter  would 
be  quite  sufficient  to  raise  the  subject  of  this  claim.  The  question 
is,  in  whom  is  the  legal  title  ?  Because,  if  I  should  find  that  the 
interest  was  in  the  Spanish  consignee  I  must  then  condemn,  and 
leave  the  British  party  to  apply  to  the  crown  for  that  grace  and  favor 
which  it  is  always  ready  to  show,  —  the  property  being  condemnable 
to  the  crown  as  taken  before  hostilities.^ 


1  [The  Anna  Catharina,  4  C.  Rob.  Ill,  112;  5  C.  Rob.  161.] 
3  [By  the  laws  of  nations,  in  the  eyent  of  a  war,  enemies'  property,  &c.,  may  be  c<ni- 
fiscated.    The  Emulous,  1  GalL  563  ;  S.  C.  S  Cranch,  110 ;  1  Kent,  Conmi.  56  to  61. 
The  United  States  have  made  treaties  with  the  following  nations  respecting  confisca- 
tions of  property : 

Brazil,  viiL  Statutes  at  Large 896 

Central  America,     viiL        "  "     8S4 

Chili,  viii.        «  «     439 

Colombia,  TiiL        "  «     316 

Costa  Rica,  x.       «  «     

Ecuador,  viii.        «  "     546 

Great  Britain,  viii.        «  "     126 
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The  statement  of  the  claim  sets  forth  that  these  goods 
[  •  134  ]  have  not  been  paid  for  by  the  Spaniard.     That  would  go 

but  little  way;  that  alone  would  not  do;  there  must  be 
many  cases  in  which  British  merchants  suffer  from  capture  by  our 
own  cruisers,  of  goods  shipped  for  foreign  account  before  the  break- 
ing out  of  hostilities.  It  goes  on  to  state  "  that,  according  to  the 
custom  of  the  trade,  a  credit  of  six,  nine,  or  twelve  months  is  usually 
given,  and  that  it  is  not  the  custom  to  draw  on  the  consignee  till  the 
arrival  of  the  goods ;  that  the  sea  risk  in  peace,  as  well  as  war,  is  on 
the  consignor ;  that  he  insures,  and  has  no  remedy  against  the  con- 
signee for  any  accident  that  happens  during  the  voyage."  Under 
these  circumstances,  in  whom  does  the  property  reside  ?  The  ordi- 
nary state  of  commerce  is,  that  goods  ordered  and  delivered  to  the 
master  are  considered  as  delivered  to  the  consignee,  whose  agent  the 
master  is  in  this  respect ;  but  that  general  contract  of  the  law  may 
be  varied  by  special  agreement,  or  by  a  particular  prevailing  practice 
that  presupposes  an  agreement  amongst  such  a  description  of  mer- 
chants. In  time- of  profound  peace,  when  there  is  no  prospect  of 
approaching  war,  there  would  unquestionably  be  nothing  illegal  in 
contracting  that  the  whole  risk  should  fall  on  the  consignor  till  the 
goods  came  into  possession  of  the  consignee.  In  time  of  peace  they 
may  divide  their  risk  as  they  please,  and  nobody  has  a  right  to  say 
they  shall  not ;  it  would  not  be  at  all  illegal  that  goods  not  shipped 
in  time  of  war,  or  in  contemplation  of  war,  should  be  at  the  risk  of 
the  shipper.     In  time  of  war  this  cannot  be  permitted ;  for  it  would 

at  once  put  an  end  to  all  captures  at  sea.  The  risk  would, 
.[  *  135  ]  in  all  cases,  be  laid  on  the  consignor  *  where  it  suited  the 

purpose  of  protection.  On  every  contemplation  of  a  war 
this  contrivance  would  be  practised  in  all  consignments  from  neu- 
tral ports  to  the  enemy's  country,  to  the  manifest  defrauding  of  all 
rights  of  capture.  It  is,  therefore,  considered  to  be  an  invalid  contract 
in  time  of  war,  or,  to  express  it  more  accurately,  it  is  a  contract  which, 
if  made  in  war,  has  this  effect,  —  that  the  captor  has  a  right  to  seize 
it,  and  convert  the  property  to  his  own  use ;  ^  for  he,  having  all  the 

Guatemala,  x.        "  ««     

France,  viiL        «  "     182 

New  Granada,  ix.        "  "     894 

Peru,  X.        «  «*     

Venezuela,  viii.        "  "     478 

For  treaties  respecting  right  to  withdraw  property  in  case  of  war,  see  The  Juffrow 
Catbanna,  5  C.  Bob.  141,  note.] 

1  [The  Anna  Catharina,  4  C.  Rob.  107 ;  The  Josephine,  4  C.  Rob.  25 ;  The  Au- 
rora, 4  C.  Rob.  218;  The  Neptunus,  6  C.  Rob.  409 ;  The  Ann  Gr^en,  1  Gall.  291 ; 
The  Atlas,  8  0.  Rob.  299.] 
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rights  that  belong  to  his  enemy,  is  authorised  to  have  his  taking  pos- 
session considered  as  equivalent  to  an  actual  delivery  to  his  enemyi 
and  the  shipper  who  put  it  on  board  during  a  time  of  war  must  be 
presumed  to  know  the  rule,  and  to  secure  himself,  in  his  agreement 
with  the  consignee,  against  the  contingence  of  any  loss  to  himself 
that  can  arise  from  capture.  In  other  words,  he  is  a  mere  insurer 
against  sea  risk,  and  he  has  nothing  to  do  with  the  case  of  capture, 
the  loss  of  which  falls  entirely  on  the  consignee.  If  the  consignee 
refuses  payment,  and  throws  it  upon  the  shipper,  the  shipper  must  be 
supposed  to  have  guarded  bis  own  interests  against  that  hazard,  or 
he  has  acted  improvidently  and  without  caution. 

The  present  contract  is  not  of  this  sort;  it  stands  as  a  lawful 
agreement,  being  made  without  any  attention  to  the  event  of  a  war. 
The  goods  are  sent  at  the  risk  of  the  8hipj)er ;  if  they  had  been  lost, 
on  whom  would  the  loss  have  fallen  but  on  him  ?  What  surer  test 
of  property  can  there  be  than  this  ?  It  is  the  true  criterion  of  pro- 
perty that,  if  you  are  the  person  on  whom  the  loss  will  fall,  you 
are  to  be  considered  as  the  proprietor.  The  bill  of  lading  very 
much  favors  this  account.  The  master  binds  himself  to  the 
*  shipper,  "  to  deliver  for  you  and  in  your  name ; "  by  which  [  *  186  j 
it  is  to  be  understood  that  the  delivery  had  not  been  made 
to  the  master  for  the  consignee,  but  that  he  was  to  make  the  delivery 
in  the  name  of  the  shipper  to  the  consignee,  till  which  time  the  infer- 
ence is,  that  they  were  to  remain  the  property  of  the  shipper.  As 
to  the  payment  of  freight,  that  is  not  material ;  as,  in  the  end,  the 
purchaser  must  necessarily  pay  the  carriage.  The  other  considera- 
tion,—  Who  bears  the  loss?  —  much  outweighs  that;  neither  does 
the  case  put  show  the  contrary.  The  case  put  is, —  Supposing 
Spain  and  England  both  neutral,  and  that  these  goods  had  been 
taken  by  the  French  and  sold  to  great  profit,  to  whose  advantage 
would  it  have  been  ?  The  answer  is,  if  the  goods  were  to  continue 
the  property  of  the  shipper  till  delivery,  it  must  have  enured  to  his 
benefit  and  not  that  of  the  consignee.  To  make  the  loss  fall  upon 
the  shipper  in  the  case  of  the  present  shipment,  would  be  harsh  in 
the  extreme.  He  ships  his  goods  in  the  ordinary  course  of  trafiic, 
by  an  iagreement  mutually  understood  between  the  parties,  and  in 
nowise  injuripus  to  the  rights  of  any  third  party.  An  event  subse- 
quently happens  which  he  could  in  no  degree  provide  against ;  if  he 
is  to  be  the  sufferer,  he  is  a  sufferer  without  notice  and  without  the 
means  of  securing  himself;  he  was  not  called  upon  to  know  that  the 
injustice  of  the  other  party  would  produce  a  war  before  the  delivery 
of  his  goods.  The  consignee  may  refuse  payment,  referring  to  the 
terms  of  the  contract,  which  was  made  when  it  was  perfectly  law- 
8* 
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fill ;  and  under  what  circumstances  and  on  what  principles  the  ship* 

per  could  ever  enforce  payment  against  the  consignee  is  not 
[  *  137  ]  easy  to  discover.    •  The  goods  have  never  been  delivered  in 

Spain  ;  they  were  to  have  been  at  the  risk  of  the  shipper  till 
delivery,  and  this  under  a  perfectly  fair  contract  I  must  consider  the 
property  to  reside  still  in  the  English  merchant  It  is  a  case  altoge* 
ther  different  from  other  cases  which  have  happened  on  ih\p  subjecti 
flagrante  betlo.^  I  am  of  opinion  that,  on  all  just  considerations  of 
ownership,  the  legal  property  is  in  the  British  merchant;  that  the 
loss  must  have  fallen  on  the  shipper,  and  the  delivery  was  not  to 

have  been  made  till  the  last  stage  of  the  business,  till  they 
[  *  138  ]  had  actually  arrived  in  Spain,  and  had  been  put  into  *  the 

hands  of  the  consignee ;  and  therefore  I  shall  decree  restitu- 
tion of  the  goods  to  the  shipper. 

On  prayer  that  the  captor's  expenses  might  be  paid,  it  was 
answercKl  that  they  had  ahready  had  the  benefit  of  the  condemnation 
of  the  ship. 

Court.  I  think  there  has  been  a  great  service  performed  to  the 
shipper.  If  the  goods  had  not  been  captured  they  wou}d  have  gone 
into  the  possession  of  the  enemy.  The  captor  did  right  in  bringing 
the  question  before  the  court,  and  he  ought  by  no  means  to  be  a 
loser.  I  shall  not  give  a  salvage,  but  shall  direct  the  expenses  of  the 
captor  to  be  paid  out  of  the  proceeds. 

^  In  the  Nojdt  Credacht  Waalrave,  2Sd  August,  1799,  which  was  a  sabseqnent  case 
of  a  small  Dutch  fishing  vessel,  transferred  to  the  neutral  claimant  under  a  condition  to 
reconyey  at  the  end  of  the  war. 

The  Court.  A  sale  made  bj  an  enemy  to  neutrals,  in  time  of  war,  must  be  an  ab- 
solute unconditional  sale.  This  transfer  is  evidently  done  only  to  cover  the  property 
during  the  war.  The  vessel  continues  in  the  old  trade,  and  is,  in  every  respect,  a  Dutch 
vessel.  As  to  the  cargo,  the  value  of  the  property  is  very  small ;  and  it  would  be  of 
veiy  little  benefit  to  any  party  to  send  the  case  to  farther  proof.  I  must,  tfaerefbrey 
dispose  of  it  according  to  the  preponderancy  of  the  present  evidence.  The  master, 
who,  I  must  say,  has  spoken  very  ingenuously,  says  '*that  the  consignees  reside  at 
Dort;  that  he  believes  the  laders  have  an  interest  in  the  cargo  now,  but  that  it  would 
become  the  property  of  the  consignees  on  the  arrival  at  Dort ;  and  he  gives  his  reason 
for  tMs  belief,*  that  the  lader  told  him  so."  On  this  authority  the  master  undertakes  to 
swear  that  he  believes  it  to  be  the  property  of  persons  for  whom  ^  is  claimed.  Ift 
has  been  settled  by  repeated  decisions  that  this  will  not  do,  that  neutrals  diould  take 
upon  themselves  the  sea  risk  and  danger  of  the  voyage,  will  not  be  allowed.  In  oppo- 
sition to  what  the  master  states,  there  are  only  two  certificates,  which  do  not,  I  thinky 
meet  the  point  What  is  there  sworn  may  be  very  true ;  and  yet  the  master's  account 
true  at  the  same  time.  I  am  inclined,  therefore,  to  adhere  to  the  master's  aocounti 
and,  under  it,  I  must  c<mdemn  this  cargo  as  Dutch  proper^. 

Ship  and  cargo  condemned.    [The  Yigilantia,  1  C.  Bob.  1.] 
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The  Margaretha  Maodalenai  PredboTn,  master. 

August  15,  1799. 

Trade  from  the  colonies  of  the  enemy.    Ship  and  caigo  from  Batayia  to  Copenhagen,  on 

account  of  Danish  merchants,  restored.^ 
Efiect  of  contraband  on  the  outward  voyage.* 

This  was  a  case  of  a  ship  and  cargo  seized  at  anchor  in  St  Helena, 
September}  1798,  on  a  voyage  from  Batavia  to  Copenhagen,  and 
daimed  for  merchants  of  Copenhagen. 

Judgment. 
Sir  William  Scott.  This  is  the  case  of  a  ship  asserted  to  be  a 
Danish  vessel,  and  coming  with  a  valuable  cargo  from  Batavia  to 
Copenhagen.  It  is  well  known  that  the  Dutch  were  reduced  to 
extreme  distress  in  the  exportation  of  the  very  valuable  produce  of 
that  settlement  That  circumstance  alone  would  be  sufficient  to 
raise  a  general  suspicion  against  a  trade  of  this  kind ;  at  the  same 
time,  it  must  be  acknowledged  that  it  would  be  sufficient 
only  to  authorize  search  and  inquiry,  *  without  subjecting  [  •  139  ] 
the  ship  to  any  detention  for  adjudication,  unless  the  general 
suspicion  was. still  farther  aided  by  other  circumstances.  It  is  for  the 
coiurt  to  inquire  whether  these  suspicions  are  so  aided  in  the  present 
case.  The  papers  are  very  fuU  and  circumstantial,  and  all  concur  in 
describing  the  ship  and  cargo  to  be  Danish  property ;  they  are  sup- 
ported by  the  master,  who  appears  to  have  been  intrusted  with  a  dis* 
cretionsury  power  to  go  to  Batavia  or  not,  according  to  the  result  of 
an  inquiry  that  he  was  directed  to  make  at  the  Cape  of  Oood  Hope. 
It  would  be  difficult,  therefore,  in  this  case,  to  say  what  sort  of  far- 
ther proof  the  court  should  require,  if  it  was  disposed  to  order  it ;  the 
outward  voyage  was  contingent,  and  not  absolutely  to  Batavia.  It 
does  not  appear  that  there  must  have  been  any  correspondence  with 
persons  there,  for  the  whole  was  intrusted  to  the  master.  It  would 
be  difficult,  therefore,  to  say  what  the  court  should  direct  to  be  pro- 
duced; and  this  difficulty  would  operate  with  me  as  one  reason 
against  making  such  an  order,  unless  there  were  peculiar  grounds  of 
suspicion  to  make  it  necessary. 


>  [See  The  Froyidentia,  2  C.  Bob.  142  n.] 
s  [See  note  to  The  Imina,  8  C.  Bob.  168.] 
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It  is  certainly  an  alarming  circumstance  in  this  case,  that,  although 
the  outward  cargo  appears  to  have  consisted  of  contraband  goods, 
yet  the  principal  owner  appears  publicly  at  Copenhagen,  and  makes 
oath  "  That  there  were  no  prohibited  goods  on  board  destined  to 
the  ports  of  any  party  now  at  war."  The  master  himself  describes 
the  cargo  that  he  carried  out  as  ''  naval  stores ; "  and,  on  looking  into 
the  invoice,  I  find  that  they  are  there  represented  as  "  goods  to  be 
sold."  That  being  so,  I  must  hold  that  it  was  a  most  nox- 
[  *  140  ]  ious  exportation,  and  an  act  of  a  very  hostile  *  character  to 
send  out  articles  of  this  description  to  the  enemy,  in  direct 
violation  of  public  treaties  and  of  the  duty  which  the  owners  owe 
to  their  own  government  I  should  consider  it  as  an  act  that  would 
affect  the  neutral  in  some  degree  on  this  returned  voyage  ;  for 
although  a  ship,  on  her  return,  is  not  liable  to  confiscation  for  having 
carried  a  cargo  of  contraband  on  her  outward  voyage,  yet  it  would 
be  a  little  too  much  to  say  that  all  impression  is  done  away.  Be- 
cause, if  it  appears,  that  the  owner  had  sent  such  a  cargo  under  a  cer- 
tificate obtained  vn  a  false  oath  that  there  was  no  contraband  on 
board,  it  could  not  but  affect  his  credit  at  least,  and  induce  the  court 
to  look  very  scrupulously  to  all  the  actions  and  representations  of 
such  a  person.  The  master  says  "that  there  was  not  more  than 
was  necessary  for  the  ship's  use;"  but  this  practice  is,  even  with 
this  apology,  sufficiently  alarming;  because  it  has  appeared  that 
other  ships  have  been  employed  in  carrying  naval  stores  to  Batavia 
in  the  same  manner,  not  as  principal  cargoes,  but  in  moderate  quan- 
tities, under  pretence  of  stores  for  the  ship's  own  use,  but  which,  never- 
theless, were  sold,  as  these  were,  on  their  arrival  at  Batavia.  It  ia 
apparent  that  the  enemy  may  be  supplied  in  this  mode  to  a  very 
great  amount. 

What  the  master  says  in  another  place  is  rather  contracKctory  to 
this  pretence.     He  says  "that  there  was  not  more  than  would  be 
wanting  for  another  ship,  which  he  had  a  design  of  purchasing  at 
Batavia."    Now,  I  must  say  that  it  could  by  no  means  be  allowed 
that  neutrals  shall  be  at  liberty  to  carry  out  a  larger  quantity  of  arti- 
cles of  this  nature  than  are  wanting  for  their  own  ship's 
[  *  141  ]  use,  under  a  speculation  *  of  purchasing  other  ships ;  and 
that,  when  they  are  there,  the  speculation  shall  be  relin- 
quished, and  the  contraband  articles  be  then  sold  as  stores  in  the 
colonies  of  the  enemy.     If  the  speculation  was  originally,  really,  and 
bond  fide  entertained,  on  failure  of  it  the  surplus  should  either  be 
brought  back  again  or  sold  in  some  neutral  port  of  that  quarter  of 
the  world ;  for  neutrals  can  have  no  right  to  carry  out  double  stores 
of  this  description  for  a  contingent  purpose,  and  then  dispose  of 
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them  to  the  enemy  at  their  pleasure.  The  master  says  <<  that  he  was 
authorized  to  purchase  a  ship ; "  but  there  is  no  appearance  of  such 
a  commission  in  the  papers,  nor  are  there  any  documents  relating  to 
it.  The  articles  were  entered  in  the  invoice  as  being  for  sale ;  and 
the  fact  has  actually  taken  place  that  they  were  sold  at  Batavia. 
The  owner  swears  that  there  were  no  prohibited  goods  destined  for 
any  of  the  parties  now  at  war.  It  is  not  clear,  from  this  expression, 
whether  he  meant  to  swear  that  it  was  not  for  the  port  or  not  for  the 
use  of  an  enemy;  it  is  a  very  equivocal  term.  It  was  cfertainly 
going  to  an  enemy's  port ;  and  if  it  was  to  be  sold  there  in  failure  of 
the  speculation  of  purchasing  a  ship  there,  it  was  then  for  the  use  of 
the  enemy.  Upon  the  whole,  I  think  there  was  great  reason  to  bring 
this  case  to  adjudication ;  it  was  a  case  veiy  proper  for  inquiry. 
But,  after  all  the  inquiry  that  has  been  made,  I  am  of  opinion  that 
the  property  of  the  ship  is  sulficiently  clear,  and  that  there  is  nothing 
pointing  to  any  other  than  a  Danish  interest  in  the  cargo.  If  I  saw 
on  board  any  thing  of  the  nature  of  what  has  a|^peared  in  some 
other  cases  from  Batavia,  I  should  certainly  look  a  little 
farther  into  *  it ;  but  it  appears  to  me  that  the  outward  [  •  142  ] 
shipment  from  Copenhagen  was  sent  under  the  inanage- 
ment  of  the  master,  to  invest  the  proceeds  in  the  produce  of  Batavia. 
If  the  general  nature  of  the  transaction  has  rendered  it  liable^  to  sus- 
picion, I  can  only  say  that  it  is  a  trade  in  which  it  is  the  duty  of 
neutrals  to  observe  a  conduct  perfectly  circumspect  and  consistent 
with  all  obligations  of  good  faith.  But  I  am,  under  all  the  circum- 
stances, satisfied  that  the  property  is  as  claimed,  and  I  direct  it  to  be 
restored. 


The  Providentia,  Hinch,  master. 

August  16,  1799. 

Trade  from  the  colonies  of  the  enomy.^  Frodace  of  Vera  Cruz,  going  from  that  settlement 
to  Hambarg,  the  property  of  neatral  merchants  restored,  [though  under  special  license 
of  the  enemy.] 

This  was  a  case  of  a  ship  and  cargo,  having  been  stopped  in  a 

1  [Other  cases  respecting  trade  with  the  enemies'  colonies,  in  The  Margaretha  Mag- 
dalena,  2  C.  Rob.  188;  The  Immanuel,  2  C.  Bob.  186;  4  C.  Rob.  App.  13,  14,  16; 
The  Nancy,  8  C.  Rob.  82;  The  Minerra,  8  C.  Rob.  229;  The  Ckmferenzrath,  6  0. 
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British  port  17th  March,  1799,  on  a  voyage  from  Vera  Cruz  to  Ham- 
burg, and  claimed  for  merchants  of  Hamburg. 

For  the  cagtor,  King^s  Advocate.  This  is  a  claim  for  a  ship  and  a 
very  A^aluable  cargo  going  from  the  Spanish  settlement  of  Vera  Crux 
to  Hamburg,  on  behalf  of  merchants  of  Hamburg.  In  the  papers 
there  is  nothing  appearing  to  affect  the  property  of  the  ship  and 
cargo ;  but  it  is  to  be  considered  that  the  claimant  in  this  case  has 
been  a  frequent  clainiant  during  the  war,  and  must  be  a  gentleman 
of  much  experience  in  the  practice  of  these  courts ;  and,  therefore^  it 
is  not  to  be  wondered  at,  that  all  the  documents  are  found  regularly 
in  order  and  prepared.  There  is,  however,  something  in  the  charao* 
ter  and  conduct  of  the  master  in  this  business,  that  does 
[*143  ]  raise  a  very  reasonable  suspicion  *on  this  ground  of  pro- 
perty. When  he  was  first  called  upon  for  his  papers  he 
refused  to  deliver  them  up  till  he  had  consulted  his  correspondent  in 
town,  and  the  emptors  were  obliged  to  take  out  a  monition  against 
him  for  the  purpose  of  obtaining  them.  There  is,  besides,  something 
peculiar  in  his  character  and  situation  ;  he  is  a  young  man  of  twenty- 
five  years,  who  appears  to  have  been  engaged,  principally,  before  this 
voyage,  in  travelling  into  Spain  and  England,  for  the  purpose  of 
acquiring  languages.  He  then  goes  to  Hamburg,  and  without  hav- 
ing handled  a  rope,  for  any  thing  that  appears,  he  is  made  master  of 
this  vessel,  and  intrusted  with  this  very  important  commission  to  the 
Spanish  colonies,  a  trade  for  which  he  might  have  had  abundant 
opportunities  of  forming  secret  arrangements  in  Spain,  and  in  which 
he  is  more  likely  to  have  been  employed,  in  fact,  by  Spanish  merchants 
than  for  these  gentlemen  of  Hamburg,  for  whom  the  present  claim  is 
given. 

These  observations  go  to  the  question,  of  property ;  but  it  is,  per- 
haps, unnecessary  to  agitate  that  question  in  the  present  case,  as  there 
is  a  more  important  question  of  law  involved,  on  which,  it  is  sub- 
mitted, this  ship  and  cargo  will  be  liable  to  confiscation.  It  is 
scarcely  necessary  to  say,  that  this  is  the  principle  of  law  that  was 
applied  to  the  colonial  trade  of  the  enemy  in  the  war  of  1756,  and 
which  has  never  since  been  departed  from  by  this  country.  The 
principle  was  not,  as  it  is  sometimes  represented,  founded  on  the  cir- 
cumstance of  adoption  into  the  enemy's  trade  by  virtue  of  special 
licenses  or  passes ;  but  it  rested  on  the  broad  ground  of  interposition 

Bob.  369 ;  The  Eenrom,  2  C.  Rob.  1.  Cases  as  to  the  coasting  trade  and  prirO^ed 
trade  of  the  enemy,  carried  on  by  neutrals,  The  Anna  Catharina,  4  C.  Bob.  107  n. 
As  to  continuity  of  voyages,  lee  The  Maria,  5  C.  Bob.  865.] 
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in  the  trade  of  a  belligerent,  which  had  not  been  before  open. 
That  •this  is  the  foundation  of  the  law,  appears  from  this  [  *  144  ] 
circumstance,  that  in  the  course  of  that  war  the  use  of 
licenses  was  laid  aside,  yet  still  the  property  taken  in  that  course  of 
trade  was  made  subject  to  condemnation.     Another  expedient  was 
also  resorted  to,  of  sending  the  produce  to  Monte  Christi,  in  the 
first  instance,  and  of  taking  it  from  thence,  without  going  at  all  to 
the  French  islands ;  but  still  that  was  considered  as  an  evasion,  and 
confiscation  still  followed. 

That  the  trade  with  the  Spanish  colonies  was  not  an  open  trade, 
and  that  it  was  an  object  of  great  jealousy  and  monopoly  to  the 
Spanish  government,  appears  evidently  from  the  instructions  to  the 
master  in  this  case :  '<  He  is  first  directed  to  obtain  a  special  permis- 
sion from  the  Spanish  government  to  go  to  Vera  Cruz ;  and,  if  it 
should  be  required  of  him  to  return  back  to  a  Spanish  port,  he  is  to 
represent  it  to  be  impossible,  because  in  that  case  they  would  be 
taken  by  the  English ;  *  and  he  is  to  use  every  means,'  by  presents 
to  the  governors,  to  prevent  it;  he  is  to  use  his  utmost  endeavors 
to  be  allowed  to  clear  out  for  Hamburg,  and,  at  worst,  to  pay  the 
Cadiz  duties."  It  appears,  therefore,  that  the  danger  of  capture  was 
in  view,  and  an  object  of  chief  consideration  with  all  parties.  And, 
therefore,  it  is,  that  this  expedient  of  giving  bills  on  Hamburg,  con- 
ditional on  a  safe  return,  is  resorted  to ;  it  is  a  case,  therefore,  that 
comes  expressly  under  the  principles  of  the  war  of  1756.  These  are 
sound  principles,  and  have  never  been  abandoned  by  this  country. 
Circumstances  had  occurred  to  occasion  an  opening  of  the  French 
colonial  trade  before  the  present  war;  but  the  Spanish  colonial 
trade  has  ever  continued  an  object  of  great  jealousy,  and 
•has  never  been  opened  to  foreign  ships,  and,  therefore,  as  [  ^145  ] 
to  them,  the  old  principle  still  applies  in  full  force. 

For  the  claimants,  Arnold  and  Lcmrence.  The  refusal  of  the  mas- 
ter to  deliver  the  papers  on  the  first  application  has  been  so  far 
explained,  that  it  is  allowed  to  have  proceeded  from  mistake  rather 
than  from  any  consciousness  of  s^  fraudulent  case;  no  Imputation, 
therefore,  arises  from  that  circumstance  that  requires  any  answer. 
As  little  occasion  is  there  to  vindicate  the  character  of  the  man  from 
the  suspicions  thrown  upon  the  former  part  of  his  history ;  whatever 
were  his  engagements  in  Spain,  it  is  not  probable  that  they  had  any 
connection  with  this  case.  The  very  dates  are  sufficient  to  refute 
such  a  charge.  He  lived  at  Hamburg  till  1791 ;  his  travels  into  Spain 
took  place  between  that  time  and  1796,  —  a  period  when  Spain  was 
in  alliance  with  us,  and  when,  therefore,  it  was  not  very  likely  that 
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fraad  should  have  been  concerted  against  this  country.  In  1796  he 
returns  again  to  Hamburg,  and  it  was  not  till  two  years  after  bis 
return  that  he  sets  out  on  this  voyage ;  a  very  tardy  execution,  truly, 
of  any  fraudulent  trade  for  which  he  must  be  supposed  to  have  made 
his  arrangements  long  before ;  there  is  nothing,  therefore,  to  impeach 
the  claim,  unless  the  principle  of  law  which  has  been  started  can  be 
maintained  as  applicable  to  this  case.  The  practice  of  the  war  of 
1756  has  been  relied  on ;  and  it  is  said,  that  although  vessels  under  a 
special  license  were  condemned  as  vessels  adopted  into  the  enemy's 
trade,  it  was  not  solely  on  the  ground  of  the  special  license  that  this 
principle  was  sustained.  But  it  must  be  remembered  that  the  prin- 
ciple was  first  set  up  to  meet  the  cases  of  ships  sailing  under 
[  *  146  ]  those  special  licenses,  and  if  it  was  afterwards  extended  'to 
ships  without  licenses,  or  to  cargoes  taken  firom  Monte 
Christi,  it  was  merely  in  prosecution  of  the  same  purpose,  of  counter- 
acting the  fraudulent  trade  of  the  enemy,  which  had  first  shown  itself 
under  the  contrivance  of  these  special  licenses,  and  of  which  the  later 
practices  were  but  a  variation  for  the  purposes  of  evasion.  It  did, 
therefore,  stand  principally,  and,  in  its  origin,  precisely  on  the  circum- 
stance of  adoption  by  means  of  these  licenses ;  and  this  will  still  far- 
ther appear,  if  it  is  considered  that  before  that  period,  in  the  war  of 
1744,  ships  taken  on  a  voyage  from  the  French  colonies,  were  released 
before  the  Lords  of  Appeal. 

But  if  it  were  granted  that  the  interposition  in  the  trade  of  a  belli- 
gerent, not  before  open  to  foreign  traders,  made  some  part  of  the 
principle  of  that  war,  it  would  not  apply  to  the  cases  of  this  war;  for 
in  the  late  practice  of  this  court,  during  this  war,  there  have  been  a 
variety  of  cases  from  the  French  and  Dutch  colonies,  in  which  the 
court  has  either  ordered  farther  proof,  or  restored  in  the  first  instance, 
by  no  means  considering  them,  therefore,  as  concluded  by  this  cir- 
cumstance. It  is  said  that  this  has  happened  firom  a  variation  of 
facts  only,  and  that  circumstances  had  occasioned  a  general  opening 
of  the  French  colonial  trade  before  the  war,  but  that  is  not  correct; 
for  the  opening  of  the  French  trade  was  not  till  four  days  after  the 
declaration  of  the  war  by  the  decree  of  the  convention ;  the  previous 
opening  having  been  only  occasional,  and  under  a  discretionary 
power  granted  to  the  governors,  for  the  purpose  of  obtaining  sup- 
plies and  preventing  the  danger  of  famine,  a  sort  of  relaxation 
directiy  tending  to  show  that  they  were  not  generally  open,  and 
carrying  with  it  a  direct  refutation  of  the  argument,  attempt- 
[  *  147  ]  ing  to  raise  a  distinction  for  'the  legality  of  the  French  colo- 
nial trade,  as  arising  out  of  any  previous  alteration  in  their 
system.     It  is  said  that  no  such  alteration  had  taken  place  in  Spain ; 
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but  it  certainly  had ;  and  though  the  Spanish  colonies  had  not  been 
'  thrown  open  so  soon  as  the  French,  yet  they  were  opened  before  the 
breaking  out  of  hostilities  between  this  country  and  Spain,  as  will 
appear  by  the  order  to  our  cruisers,^  in  which  the  trade  from  the 
Spanish  colonies  is  expressly  mentioned,  being  considered,  evidently, 
as  a  trade  equally  allowable,  as  the  trade  from  the  Dutch  or  French 
colonies,  and  standing  on  the  same  footing,  whatever  that  may  be. 

But  it  is  said  that  the  evidence  in  this  case  affords  proof  to  the 
contrary ;  and  that  it  comes  within  the  more  strict  dass  of  cases 
which  occurred  in  1756 ;  as  there  is  that  special  license  to  be  found 
in  this  case,  but  there  is  no  such  license  on  board ;  the  King's  Advo- 
cate  relies  on  ihe  words  of  the  instructions  to  the  master,  but  they  by 
no  means  import  such  a  special  license,  nor  is  there  any  trace  that  the 
persons  engaged  in  this  businesd^  ever  conceived  that  they  were 
engaging  in  an  unlawful  trade.  The  court  has  an  opportunity  of 
seeing  every  thing  relative  to  this  vessel,  as  well  with  respect  to  her 
outward,  as  to  her  homeward  cargo.  The  voyage  to  V«ra  Cruz  is  not 
mentioned  as  a  thing  uncertain,  nor  as  a  matter  of  experiment;  there 
appears  to  have  been  no  hesitation  or  doubt  in  the  parties,  whether 
they  should  be  permitted  to  go  to  the  Spanish  colonies  or  not  It  is 
mentioned  in  all  the  papers  as  an  object  fully  in  their  own  power ;  the 
instructions  are  given  in  the  most  unreserved  manner,  ^  That  if  cochi- 
neal and  indigo  were  cheap  at  the  Havanna,  the  master  was 
directed  to  purchase  there ; ''  speaking  of  it  *  as  a  trade  by  no  [  *  148  ] 
means  new  to  the  parties.  ^  But  if  he  could  not  get  any 
thing  but  sugar,  for  which  the  vessel  would  be  too  small,  he  was  to 
get  a  pilot,  and  proceed  to  Vera  Ouz,  taking  particular  care  first  to 
obtain  the  governor's  license ; "  but  this  is,  perhaps,  a  license  necessary 
for  any  ship  going  there  in  the  nature  of  a  custom  house  clearance,  and 
not  to  be  considered  as  a  license  granting  a  particular  exemption  from 
the  general  restrictions  of  the  colonial  trade.  The  prices  and  com- 
modities are  all  specifically  mentioned,  showing,  again,  that  the 
accomplishment  of  their  object  was  not  a  matter  of  contingency,  nor 
of  uncertainty  and  doubt  to  the  parties. 

It  appears  that  a  general  proviso  of  Spanish  licenses  was  <<to 
return  to  a  Spanish  port,"  and  that  it  was  a  great  object  with  the 
parties  to  prevent  this  condition ;  all  means  were  to  be  used  to  obtain 
a  license  for  Hamburg,  and,  at  the  worst,  the  master  was  to  pay  the 
Cadiz  duties.  From  this,  it  appears  what  was  the  motive  of  this 
restriction,  liiat  the  permission  to  go  to  Vera  Cruz  is  to  be  taken  as 


1  Janaaiy  95,  1798.    [Post,  App.  2io,  m.] 
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a  ceremonial  to  which  all  foreign  vessels,  and  perhaps  all  Spanish 
vessels,  are  subject,  for  the  purpose  of  securing  to  the  Spanish  govern- 
ment this  duty.  In  this  case  the  master  had  complied,  and  had 
obtained  a  certificate,  stating  in  general  terms  that  he  had  paid  the 
royal  duties,  and  pointing  to  no  specific  favor  or  indulgence.  This  is 
the  fair  import  of  the  license  that  is  spoken  of  in  the  instructions ; 
but  whatever  might  be  its  nature  it  would  not,  of  itself,  be  conclusive 
after  the  case  which  has  occurred  in  this  court,  in  which,  although  a 
bond  was  found  on  board  obliging  the  master  to  return  to  Prance,  yet, 

notwithstanding,  it  appearing  ia  evidence  on  the  master's 
[  *  149  ]  oath  that  he  did  not  intend  to  return  to  France,  *  but  that 

he  was  actually  going  to  Gottenburg,  that  property  was 
restored.  On  these  grounds,  therefore,  it  is  submitted  that  this 
vessel  was  found  in  a  trade  not  unlawful ;  that  the  proofs  of  property 
are  full  and  satisfactory ;  that  there  being  no  ground  of  detention  the 
parties  are  entitled  to  restitution ;  but  farther,  that  as  they  have  sus- 
tained great  loss  by  this  seizure,  a  loss  imposed  on  them  without 
reason  and  without  cause  on  their  part,  they  are  entitled  to  a  full 
indemnification.  ^ 

Judgment. 

Sir  W.  Scott.     This  vessel  was  seized  in  the  harbor  of  Penzance, 

in  Cornwall,  on  a  voyage,  not  disputed,  from  Vera  Cruz  to  Hambu^. 

It  appears  that  the  master  shewed  some  reluctance  in  delivering  up 

his  papers,  or  at  least  in  submitting  them  to  inspection,  which  has 

been  attended  with  much  inconvenience  to  himself,  as  it  has  furnished 

grounds  of  suspicion  and  argument  against  him.    I  do  not, 

[  *  150  ]  however,  see  mu6h  ground  of  accusation  against  him.    It  *  is 

not  the  case  of  a  man  refusing  to  submit  to  a  lawful  cruiser 


1  On  a  subsequent  day,  August  7, 1800,  the  demand  for  compensation  for  loss  soa- 
tuned,  owing  to  the  low  price  of  sales,  came  on  to  be  heard  on  petition.  The  prindir 
pal  loss  was  stated  at  the  difference  of  the  prices  of  the  maricets  of  Hamburg  and 
London.  But  it  was  answered,  that  the  original  prayer  on  the  part  of  the  claimants 
was  to  bring  the  cargo  from  Penzance  to  London  for  sale ;  that  a  wish  was  expressed 
by  them  to  sell  in  a  private  manner,  rather  than  by  public  sale,  and  bail  was  offered  to 
the  amount  of  the  invoice  price  only ;  this  being  not  acceded  to  on  die  part  of  captors, 
the  proposal  went  off;  and  the  cochineal  was  sdd  at  last  in  London,  by  the  agent,  after 
restitution.  In  the  argument,  a  material  question  was  started  whetlier  the  king,  in  his 
office  of  admiralty,  would  be  subject  to  cost  or  damages?  But  the  court  being  of 
OfHnion  that  it  was  a  case  of  justifiable  seizure,  and  fit  to  be  brought  to  adjudication, 
and  that  the  damage  which  had  been  sustained  was  owing  to  the  conduct  of  the  parties 
themselves,  or  their  agents,  dismissed  the  petition  without  entering  upon  thai  pcnnt  of 
law.    The  C<mcordia,  2  C.  Bob.  102. 
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of  this  country  at  sea,  but  it  is  a  case  of  a  man  coming  into  a  port, 
and  there  meeting  a  person  claiming  as  deputy  of  Lord  Mount  Edg- 
cumbe,  Vice- Admiral  of  Cornwall,  under  the  sanction  of  a  commis- 
sion, which  a  neutral  master  might  not  very  well  understand.  That 
there  was  any  particular  reason  of  disingenuous  craft  for  such  a 
refusal  on  his  part  I  do  not  see,  as  it  is  admitted  that  the  evidence  of 
the  property  of  the  ship  and  cargo  is  complete.  The  destination  also 
is  fully  proved ;  there  could  be  no  reason,  therefore,  for  withdrawing 
the  papers  from  inquiry.  Something  has  been  said  respecting  the 
character  of  the  master,  that  he.  is  a  young  man,  and  had  lately  been 
travelling  in  Spain,  both  founding  a  suspicion  that  he  does  not  stand 
in  this  trade  in  the  character  of  master  of  a  neulsral  vessel ;  but  I  see 
no  reason*why,  because  he  united  rather  a  larger  scope  of  information, 
he  might  not  also  be  competently  acquainted  with  the  navigation  of 
a  vessel  There  is  no  appearance  here  of  that  strange  animal,  a  cap- 
tain of  the  colors,  or  captain  of  the  flag,  or  any  character  of  that 
kind.  He  travels  previously  to  the  year  1796,  but  this  voyage  does 
not  begin  till  1798 ;  and  I  do  not  think  that  his  travels  are  likely  to 
have  given  rise  to  any  fraudulent  proceedings  in  this  case.  I  shall 
therefore  take  the  case  clear  of  any  objection  of  that  sort,  and  consider 
it  only  as  a  question  of  law  as  to  the  legalitjr  of  such  a  trade,  whether 
a  neutral  ship  can  lawfully  go  from  her  own  port  in  Europe  to  the 
colony  of  an  enemy,  and  there  lade  a  cargo  and  return  with  it  to  her 
own  port? 

On  this  point  much  has  been  said  on  the  policy  and  gene- 
ral reasoning  of  restricting  the  trade  with  *the  colonies  of  [*151] 
the  enemy  during  a  war ;  this  is  a  wide  field,  into  which  I 
shall  not  enter  any  farther  than  is  necessary.     I  shall  look  principally 
to  the  king's  instructions  to  his  cruisers  as  the  safest  guide  for  this 
court  to  follow.     All  reasoning  on  general  principles  on  this  subject 
depends  much  on  facts  of  a  very  dubious  nature,  not  sufficiently 
known  here  either  to  the  counsel  or  to  the  court ;  and  as  the  Superior 
Court  has  not  given  any  rule  for  the  direction  of  this  court,  I  shall 
think  it  the  safest  method  to  adhere  to  the  king's  instructions,  and 
extract  from  them  what  I  conceive  to  be  the  meaning  of  them. 

The  first  instructions^  were,  to  bring  in  all  ships  which  had  been 
timding  with  any  colony  of  the  enemy ;  but  this  country  afterwards 
receded  from  these  directions,  and  the  second  orders ^  were,  "to 
bring  in  all  ships  laden  with  the  produce  of  the  West  India  islands, 
coming  directly  from  the  ports  of  the  said  islands  to  any  port  of 


I  6th  November,  1793.    See  Appendix,  [No.  I.] 
s  8th  January,  1794.     [No.  II.] 
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Europe."  I  cannot  but  consider  this  as  an  abandonment  of  the 
former  law ;  and  I  cannot  but  think  that  a  cruiser,  taking  this  instruct 
tion  in  conjunction  with  those  which  had  been  given  before,  most 
have  inferred  that  it  was  no  longer  the  intention  of  government  to 
bring  in,  and  much  less  to  confiscate,  cargoes  of  West  India  pro- 
duce,  unless  coming  to  some  port  in  Europe.  This  was  followed  by 
instructions  now  in  force,^  which  direct  the  bringing  in  of  all  ves- 
sels laden  with  the  produce  of  the  French  and  Spanish  settlements, 
coming  directly  from  the  ports  of  such  settlements  to  any  port  of 
Europe  other  than  the  ports  of  that  country  to  which  the  vessel 
belongs.     It  is  certainly  not  laid  down  in  the  negative  that  they 

shall  not  bring  in  such  vessels  as  are  coming  from  such  set- 
[  *  152  ]  tlements  to  their  own  ports ;  but,  looking  'at  the  former 

instructions,  I  think  it  was  a  strong  admonition  to  cruisers 
not  to  bring  in  such  ships,  and  I  believe  it  has  been  generally  so 
understood  and  acted  upon  by  them.  And,  in  this  court,  cargoes 
brought  from  Surinam  to  ports  in  Europe  to  which  the  vessels 
belonged  have  been  uniformly  restored,  on  proof  of  the  neutrality  of 
the  property. 

If,  then,  this  is  so  intended,  on  what  ground  is  it  to  be  contended 
that  this  ship  and  cargo,  being  admitted  to  be  going  to  Hamburg, 
are  subject  to  condemnation?  The  only  ground  on  which  it  has 
been  argued  is  the  special  license  from  the  Spanish  governor ;  and  it 
is  said  that  it  was  intended  only  to  allow  the  trade  to  such  colonies 
as  were  generally  open,  and  not  to  those  where  a  special  pass  is 
necessary.  But  where  do  I  find  that  distinction  in  these  instruc- 
tions? If  it  was  so  intended,  it  ought  to  have  been  expressly 
inserted  as  an  exception.  There  is  nothing  in  the  general  terms  to 
direct  neutrals  to  such  interpretation ;  it  would  be,  therefore,  to  ope- 
rate with  surprise  upon  them,  and  to  mislead  them  into  a  trade  to 
their  own  undoing,  to  put  such  an  interpretation  upon  the  king's 
instructions.  Unless  it  can  be  shown  that  it  was  the  particular 
meaning  of  the  instructions  to  except  vessels  under  this  license,  I 
must  hold  that  it  is  not  in  the  terms  of  them  to  inquire  whether  they 
are  going  with  a  pass  or  not.  So  I  understand  them,  and  till  I  am 
instructed  to  the  contrary,  by  the  Superior  Court,  I  shall  so  interpret 
them  as  importing  a  general  permission,  and  as  not  afiected  by  the 
special  license ;  the  law  being  simple  and  universal  in  its  language, 
and  there  being  nothing  to  lead  me  to  think  that  there  was  any 
such  reserve  in  the  mind  of  the  legislature. 


1  25th  January,  1798.    [App.  No.  EL] 
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•  But  I  am  no  way  satisfied,  if  it  were  necessary  for  me  [  *  153  ] 
to  go  farther,  that  there  is  such  a  license  in  this  case.  The 
license  should  necessarily  be  such  a  one  as  connected  itself  with  the 
circumstances  of  this  war,  giving  permission  to  a  ship  to  go  where 
she  would  not  be  allowed  to  go  in  time  of  peace.  If  it  was  only  a 
remission  of  colonial  forms,  I  do  not -think  it  would  be  such  a  license 
as  could  support  the  argument  which  has  been  raised  upon  it  in 
this  case.  It  has,  I  think,  been  admitted,  and  it  has  appeared  in 
this  case  and  others,  that  the  Havaiina  is  generally  open,  but  that 
Vera  Cruz  is  the  Sanctttm  Sanctorum  of  the  Spanish  settlements,  and 
watched  with  peculiar  jealousy ;  and  I  am  not  sure  that  even  Spa- 
nish vessels  do  not  require  something  of  a  permission  from  the 
government  to  legalize  a  voyage  from  one  country  to  another.  The 
reference  to  the  Spanish  governor  of  the  Havanna  seems  to  have 
been  made  as  a  matter  of  course,  in  the  ordinary  conduct  of  all 
trade  to  Vera  Cruz,  as  a  sort  of  clearance  to  authorize  the  voyage. 
As  to  the  condition  to  return  to  some  port  of  Spain,  which,  from  his 
paying  the  Cadiz  duties,  it  is  said  might  be  imposed  upon  the  mas- 
ter, I  see  nothing  in  that  which  will  particularly  afiect  him  after  the 
various  cases  from  Surinam,  in  which,  although  bonds  had  been 
given  to  return  to  Holland,  this  court  has  restored,  on  the  masters' 
making  satisfactory  proof  that  they  did  not  intend  to  comply  with 
the  condition,  and  intended  to  submit  to  the  penal  forfeiture.  I  can- 
not say  there  is  any  thing  in  this  circumstance  that  can  subject  this 
cargo  to  confiscation. 

Cases  respecting  the  trade  of  neutrals  with  the  colonies  of  the 
enemy  are  of  considerable  delicacy,  and  therefore  I  think  it  has  been 
properly  brought  before  the  court ;  but  I  restore  both  ship  and  cargo. 


Thb  Calypso,  Speck,  master.  [  *  164  ] 

AngUBt  9, 1799. 

A  case  of  property.    Eflfcct  of  an  attempt  of  a  neutral  to  coyer  enemy's  property,  as  to 

goods  mixed  up  with  it,  &c.  &c^ 
Erandolent  destination  in  colonial  trade.^ 

This  was  a  case  of  a  ship  and  cargo  taken  13th  February,  1799| 


1  [The  Eenrom,  2  C.  Bob.  1,  note.] 
9  [The  Phoenix,  8  C.  Rob.  186.] 
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on  an  asserted  voyage  from  Cayenne  to  Hamborg,  and  claimed  for 
Mr.  Beckmann,  and  Messrs.  Ecchardt  &  Co.,  of  St  Thomas. 

Judgment. 
Sir  W.  Scott.  The  court  has  very  frequency  to  lament  that 
its  duty  often  calls  upon  it  to  condemn  the  property  of  neutral 
merchants  on  some  strict  principle  of  law.  The  drcumstances  of 
this  case  most  effectually  relieve  it  from  such  concern,  for  it  is  a  case 
that  I  may  safely  pronounce  to  be  poisoned  with  fraud  in  every 
vein ;  and  the  court  feels  a  satisfaction  in  executing  that  duty  which 
it  owes  to  the  general  interest  of  mankind,  in  reprobating  and  expos- 
ing such  practices.  The  truth  of  this  transaction  cannot  be  better 
described  than  in  the  words  of  one  of  the  letters  found  on  board :  — 
^  In  short,  the  most  artful  tricks  that  can  be  devised  to  elude  the 
inquiries  of  the  English  must  be  put  in  practice ;  for  they  must  not 
discover  the  real  destination  to  Cayenne."  That  is  the  text ;  and  it 
appears  to  have  been  followed  up  with  as  much  zeal  and  industry  as 
could  possibly  be  exercised. 

The  first  point  that  I  shall  consider  is  the  property  of  the  vessel 
On  this  great  doubts  arise,  by  which  I  mean  not  arbitrary  doubts,  bat 
legal  and  judicial  doubts,  such  as  must  make  a  reasonable  impres- 
sion on  every  one  that  attends  to  the  evidence  of  the  case.  As  a 
case  of  simple  doubt,  it  must  be  a  case  for  further  proof. 
[  *  155  ]  It  is  an  American  vessel,  under  the  *  name  of  the  Lady 
Walterstorf,  (a  singular  name  for  an  American  ship,)  said 
to  have  been  purchased  at  New  York,  by  Mr.  Bedananui^of  St 
Thomas,  in  1797.  From  whom  the  purchase  was  made  does  not 
appear ;  it  is  nowhere  mentioned  in  the  papers ;  the  master  knows 
nothing  of  it  She  might,  therefore,  have  belonged  to  a  French 
owner,  or  to  one  of  those  locomotive  fugitive  persons  whose  charac- 
ter, like  Mr.  Beckmann's,  it  may  not  be  very  easy  to  determine.  A 
master  is  put  on  board,  of  a  character  no  less  equivocal  He  is 
represented  as  a  Danish  subject,  but,  when  at  home,  always  resides 
at  New  York.  It  may  be  proper,  also,  to  consider  the  character  of 
the  asserted  proprietor,  Mr.  Beckmann,  who  was  the  first  purchaser, 
but  afterwards  transferred  a  part  to  Mr.  Ecchardt.  According  to  the 
master's  account  he  resides  at  Hamburg,  but  in  fact  we  find  him 
everywhere  but  at  Hamburg ;  he  is  at  New  York,  at  St  Thomas,  at 
Cayenne,  Paris,  and  Rochelle.  There  is  no  evidence  mentioning  his 
connection  with  Hamburg  but  the  deposition  of  the  mastar,  —  a  per- 
son certainly  not  entitled  to  entire  credit  The  papers  all  describe 
Beckmann  and  Ecchardt  as  incokB  htgusce  insuke;  that  is,  St  Thomas. 
Under  this  contradictory  evidence,  therefore, —^  seeing  that  in  the 
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coarse  of  this  transaction  he  appears  at  New  York,  St  Thomas,  Cay- 
enne, Rochelle,  and  Paris,  and  nowhere  else,  and  that  the  master 
describes  him  as  resident  at  Hamburg,  —  it  wotdd  be  impossible  for 
me  to  pronounce  him  to  be  a  bond  fide  resident  meix^hant  of  that 
place;  and  the  least  that  the  court  could  do  would  be  to  require 
farther  explanation  of  the  mercantile  situation  of  this  gentleman. 
As  to  the  other  asserted  proprietors  in  this  business,  their 
*  national  character  is  not  impeached ;  but  I  cannot  go  the  [  *  156  ] 
length  contended  for,  and  consider  them  as  persons  so  pure 
and  pulled  of  all  possible  mala  fides  as  has  been  represented. 
When  I  find  them  appearing  before  the  magistrate  at  St  Thomas, 
1st  August,  1797,  and  making  oath  <^  that  the  destination  of  that 
voyage  was  to  Surinam,  and  from  thence  to  Hamburg,"  although  I 
am  satisfied  in  my  own  mind  that  there  never  was  the  least  intention 
of  going  to  Surinam,  I  cannot  think  them  entitled  to  all  the  pane- 
gyric that  has  been  bestowed  upon  them.  I  have  said  that  there 
was  no  intention  of  going  to  Surinam,  and,  for  proof  of  this,  I  refer 
to  the  master's  answer  to  the  seventh  interrogatory,  where  he  says, — 
"  That  he  went  from  New  York  to  St.  Thomas,  and  there  took  in  a 
cargo  for  Surinam,  but  was,  in  the  course  of  the  voyage,  forced  to  go 
into  Cayenne  by  a  mutiny  of  his  crew."  But  I  observe  that,  when 
they  are  there,  the  cargo  is  immediately  sold,  and  by  Mr.  Beckmann, 
the  owner,  who  was  on  board.  This  circumstance  is,  in  my  opinion, 
snfiicient  to  prove  the  falsehood  of  the  asserted  destination  to  Suri- 
nam. Why  a  orew  going  to  Surinam  should  choose  to  force  their 
way  into  Cayenne  is  not  very  easy  to  conjecture.  It  is  uecur  Suri- 
nam, a  most  unhealthy  place,  and,  what  is  not  in  itself  very  attrac- 
tive without  some  special  reason  to  neutrals,  a  very  unsettled  French 
colony  at  this  time.  But  suppose  an  owner  carried  in  by  mutiny 
and  force;  the  first  step  would  naturally  have  been  for  such  an 
owner  to  have  proceeded  in  some  way  against  such  delinquents. 
He  does  nothing  of  the  kind,  but  immediately  sets  about  selling  the 
cargo  with  aU  possible  composure  and  activity ;  and  acts,  through- 
out, like  a  man  extremely  willing  to  submit  to  the  force  put 
upon  him.  *  There  is  too  much  reason  to  conclude  that  [  *  157  ] 
the  whole  was  a  matter  of  the  same  contrivance  that 
appears  to  have  been  attempted  to  a  like  effect  in  the  subsequent 
voyage.^ 

As  to  the  papers,  ihey  are  in  no  degree  authenticated ;  the  pass  is 
not  that  described  by  the  master.     He  says,  ^  It  was  obtained  on  his 


1  In  ika  last  eatwazd  voyage  to  Cayenne.    The  master,  on  leventh  mtenpgatoiy. 
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oath."  This  instrument  does  not  so  describe  itself,  bnt  appears  to 
have  been  granted  on  the  oaths  of  Ecchardt  and  Beckmann,  therefore 
the  papers  are  by  no  means  duly  verified  by  the  master ;  and  if  they 
were,  it  would  not  be  too  much  to  say  that  his  evidence  could  not 
give  effectual  aid  to  any  transaction  whatever.  I  need  not  travel 
back  far  to  find  that  he  has  been  guilty  of  direct  perjury  in  his  former 
management  of  the  concerns  of  this  ship,  and  as  for  the  late  merit 
claimed  for  him  from  his  disclosure,  I  can  give  him  little  credit  for  it 
considering  the  circumstances  under  which  he  has  appeared ;  when 
we  find  him  stained  with  perjury  in  August,  1798,  to  give  him  credit 
for  pure  and  unblown  integrity  in  January,  1799,  is  neither  a  moral 
or  legal  way  of  estimating  the  credit  of  men.  The  master  being  dis- 
credited, and  the  papers  unverified,  it  would  of  course  be  a  case 
of  further  proof  at  ihe  best,  with  respect  to  the  ship,  considered  upon 
the  evidence  applying  merely  to  itself  and  independently  of  any  con- 
nection with  the  cargo.  But  I  do  not  think  that  the  court  is  limited 
to  thb  view  of  the  transaction  only  without  considering  the  circum- 
stances relating  to  the  cargo,  as  they  stand  connected  with  the  char- 
acter and  employment  of  the  vessel,  because  the  use  and 
[*158  ]  occupation  of  a  vessel  are  •extremely  proper  to  be  consi- 
dered ;  for  if  the  whole  of  the  res  gesta  shows  the  parties  to 
have  been  habitually  and,  throughout  this  transaction,  employing  the 
ship  in  fraudulent  purposes,  it  must  very  materially  afiect  their  claim 
to  farther  proof  respecting  the  property  of  the  ship.  It  has  been  said 
that  false  papers  will  not,  by  the  law  of  this  court,  necessarily  lead  to 
condemnation  if  the  proof  of  property  is  clear ;  and  that  papers,  false 
as  to  the  destination,  will  not  stand  in  the  way  of  restitution  under 
the  practice  of  the  admiralty  of  this  country.  It  has  been  said  also, 
and  truly,  that  the  evidence  respecting  the  cargo  does  not  generally 
affect  the  ship,  as  it  may  frequently  happen  that  the  owners  of  the 
cargo  will,  firom  lust  of  gain,  put  on  board  false  papers  without  the 
knowledge  or  privity  of  the  owners  of  the  ship.  But  it  is  a  very  dif- 
ferent case  when  the  ship  and  cargo  belong  to  the  same  persons ; 
and  although  I  will  not  say  that  false  papers  would,  even  in  such  a 
case,  necessarily  lead  to  condemnation  of  the  ship,  yet  when  the  first 
case  is  only  a  case  of  farther  proof,  false  papers  put  on  board  by  the 
common  owners  of  both  ship  and  cargo  cannot  but  very  mat^aUy 
affect  their  claim  to  that  indulgence.  What  then  have  been  the 
habits  of  this  vessel?  As  to  her  employment  it  wiU  not  be  con- 
tended that  it  has  not  been  fraudulent  throughout  In  the  first  part 
of  the  history  of  this  ship  we  find  her  sailing  from  St  Thomas  osten- 
sibly to  Surinam,  but  putting  into  Cayenne  with  Mr.  Beckmann,  her 
principal  owner,  on  board ;  and,  as  it  appears  evide^tly,  I  think,  from 
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other  circumstances,  by  his  concurrence  and  contrivance.    From 
Cayenne  she  sails  again,  on  a  pretended  destination  to 
Hamburg,  but  puts  into  Rochelle,  with  *  Mr.  Beckmann  still  [  *  169  ] 
on  board,  and  the  cargo  is  there  disposed  of. 

That  Mr.  Beckmann  went  to  Hamburg,  or  held  any  intercourse 
with  that  place,  nowhere  appears,  except  in  the  evidence  of  the  mas- 
ter. That  he  went  to  Paris  at  this  time  is  certain,  and  he  appears  to 
have  entered  into  a  charter-party  for  this  vessel  to  go  to  Cayenne  and 
back,  making  oath  that  she  was  going  to  St  Thomas.  By  what  sal- 
vos it  is  that  persons  of  any  education,  or  of  any  credit,  make  such 
oaths,  I  am  yet  to  learn ;  but  the  fact  is,  that  they  swear  the  destina- 
tion was  to  St  Thomas,  at  the  same  time  that  1;be  vessel  is  sailing 
under  a  contract  to  go  to  Cayenne  and  back  again  to  France.  In- 
structions are  put  on  board  also,  as  artfully  drawn,  for  the  purposes  of 
firaud,  as  it  is  possible  for  man  to  conceive.  Be  a  man's  talent  or 
genius  for  falsehood  what  it  may,  I  defy  him  to  fabricate  a  fraud 
more  ingeniously  than  it  is  done  in  these  instructions.  That  they 
were  not  without  effect  is  evident,  as  the  ship  was  stopped  by  an 
English  frigate  and  released.  So  documented,  the  ship  goes  again 
to  Cayenne  under  a  pretended  force  from  the  French  government; 
the  fact  being,  that  it  was  her  true  and  original  destination ;  the  out- 
ward cargo  is  there  sold,  and  a  return  cargo  taken  in,  documented  in 
the  bill  of  lading  as  the  property  of  Beckmann  and  Ecchardt,  though 
it  appears  from  concealed  papers,  that  have  been  since  produced,  that 
the  greatest  part  belongs  to  a  number  of  French  merchants,  and  that 
only  a  small  part  is,  in  fact,  the  property  of  these  persons.  Now  it  is 
said  that  all  the  papers  are  to  be  taken  together^  and  it  is  insisted 
on,  as  a  recisonable  rule,  that  in  cases  where  some  papers 
•are  produced  at  first,  and  others  kept  back,  you  are  to  [•160] 
suppose  the  papers  not  produced,  to  state  the  true  and 
exact  measure  of  interest.  I  allow  that  all  the  papers  are  to 
be  taken  together,  but  I  cannot  go  so  far  as  to  admit  that  con- 
cealed papers  are  to  be  taken  as  necessarily  containing  the  truth ; 
because  if  such  a  rule  was  established  as  a  principle  of  this  court,  it 
would  let  in  an  infinity  of  fraud  and  make  it  the  easiest  thing  in  the 
world  to  protect  the  chief  bulk  of  property  in  any  case  by  giving  up 
some  part  upon  the  pretended  disclosures  contained  in  these  concealed 
papers.  The  more  reasonable  rule  would  be,  that  where  there  is  one 
set  of  papers  admitted  to  be  false,  and  another  set  coming  out  of  the 
same  hands,  that  the  whole  is  thrown  into  a  state  of  uncertainty  and 
doubt  It  is  said  that  Beckmann  was  a  stranger  to  this  part  of  the 
transaction,  but  I  think  that  cannot  be  maintained.  He  knew  the 
manner  in  which  this  voyage  begun ;  he  was  the  person  sending  out 
the  vessel  with  fraudulent  papers,  and  on  a  false  oath,  and  that  he 
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should  not  know  how  the  returned  cargo  was  to  be  conducted,  is  not 
very  naturally  to  be  conceived.  It  would  require  great  charity,  to 
believe  that  Ecchardt  &  Co.  were  not  also  privy  to  the  whole  design. 
I  have  already  pointed  out  some  papers  which  seem  to  me  to  connect 
them  very  closely  with  the  fraud.  But  if  it  were  not  so,  if  they  were 
entirely  ignorant  of  the  matter,  I  must  adhere  to  the  rule  laid  down, 
(without  which,  the  greatest  frauds  would  be  easily  practiced  on  the 
court,)  that  where  persons  put  their  property  into  the  hands  of  their 
agents  and  partner,  as  the  agent  is  in  this  case,  they  must  be  bound 

by  the  consequences  of  his  acts,  as  to  the  property  so 
[  *  161  ]  *  intrusted  to  him.     If  they  put  the  vessel  into  his  hands 

and  allow  him  to  employ  it  as  he  pleases,  whether  they  are 
immediately  conusant  of  his  practices  or  not,  they  are  aflFected  with 
^  legal  privity,  and  that  will  be  sufficient  to  dispose  of  their  interest 
in  her.  Looking  then  to  the  whole  of  this  transaction  I  ask.  Is  this 
a  case  that,  according  to  the  principles  on  which  this  court  has  pro- 
ceeded, I  can  refer  to  farther  proof?  I  am  clearly  of  opinion  that  it 
is  not  But  I  will  go  farther,  and  say,  that  I  have  no  hesitation  in 
'  delivering  my  opinion,  that  if  it  appeared  in  evidence  to  be  neutral 
property  in  the  clearest  manner,  still,  if  it  was  proved  that  the  ship 
was  going  from  the  mother  country  of  the  enemy  to  their  colony 
under  false  papers  and  a  false  mask,  and  coming  back  agedn  to  the 
mother  country,  that  she  would  be  subject  to  confiscation.  On  every 
principle  of  justice  the  employment  of  a  vessel  in  this  manner,  not 
only  to  carry  but  to  cover  and  protect  enemy's  colonial  trade  from 
the  just  rights  of  war,  is  such  a  gross  departure  from  neutrality,  that 
I  should  have  no  hesitation  to  condemn  expressly  on  this  ground ;  but 
that  is  not  necessary.  The  ground  on  which  I  condemn  is,  that  gros§ 
leaven  of  fraud  which  runs  through  every  part  of  the  transaction  and 
contaminates  the  whole  case,  even  on  the  neutrality  of  the  property. 


[  •  162  ]  •  The  Hoffnung,  Berens,  master. 

August  20, 1799. 

Act  39,  G.  3,  c.  98,  respecting  liberation  of  ships  bringing  Spanish  wool,  does  not  supersede 

proceeding  by  captors  before  the  Court  of  Admiralty  on  other  grounds. 
[A  license  applies  only  to  British  subjects.]  ^ 

This  was  a  case  turning  principally  on  the  interpretation  of  an 

^  [See  The  Beurse  Van  Eoningsberg,  2  C.  Bob.  169,  note.] 
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act  of  parliament,  39  G^.  3,  cap.  98,  respecting  ships  importing 
Spanish  wool.  Whether  the  power  given  to  his  Majesty^s  council  to 
release  such  ships  superseded  the  jurisdiction  of  the  Prize  Ck>urt,  on 
other  grounds  of  inquiry  that  might  be  taken  by  captors  ? 

The  license  was  dated  on  the  21st  March,  1799,  being  the  date  of 
the  notification  of  the  blockade  of  Holland ;  but  as  that  was  not 
noticed  in  the  terms  of  the  license  it  was  made  a  question  on  the 
part  of  the  captors.  Whether  the  license  to  import  Spanish  wool  from 
Holland  was  to  be  taken  as  exempting  them  from  the  blockade? 
And  farther,  as  to  the  property,  it  was  submitted,  that  as  it  was  a 
ship  asserted  to  have  been  purchased  in  Holland,  but  having  no  bill 
of  sale  on  board  it  was  clearly,  on  that  ground,  a  case  of  farther 
proof. 

On  the  other  side  Lawrence  contended,  on  the  part  of  the  claimant 
of  the  ship.  That  the  power  of  the  Court  of  Admiralty  to  proceed 
against  this  ship  was  precluded  by  what  had  already  passed.  That 
she  came  under  the  description  of  vessels  whose  release  was  provided 
for  in  a  special  manner  by  the  stat.  39  Geo.  3,  cap.  98 ;  that  this  ves- 
sel had  obtained  her  release  in  a  summary  manner,  under  that  form, 
and  was,  therefore,  not  now  liable  to  be  proceeded  against  on  a  ques- 
tion of  property,  or  blockade. 

•  Judgment.  [  *  163  ] 

Sir  W.  Scott.  The  first  thing  that  I  shall  do  will  be 
to  lay  out  of  the  case  all  question  of  blockade ;  on  the  ground  that 
the  license  is  granted  on  the  same  day  when  the  notification  stated 
the  blockade  to  commence ;  for  I  think  I  am  bound  to  presume  that 
it  was  intended  the  parties  sho^dd  have  the  full  benefit  of  importing 
these  articles,  without  molestation  from  a  blockade,  which  could  not 
be  unknown  to  the  great  personage  under  whose  authority,  and  in 
whose  name  this  license  issues.^  I  add  farther,  that  I  think  this 
license  bears  very  materially  on  some  other  licenses  which  had  been 
previously  granted ;  for  when  I  see  that  the  blockade  was  not  consi- 
dered as  a  ground  for  withholding  these  licenses,  I  am  led  to  suppose 
that  it  was  not  intended  to  have  the  effect  of  suspending  the  operation 
of  such  as  had  already  been  granted. 

The  question  of  blockade  being  disposed  of.  Is  there  any  thing  else 
that  puts  the  case  in  an  unfavorable  situation  ?     It  is  said,  that  the 


1  [In  the  Orion,  1  Stew.  497,  it  was  held  diat  a  license  to  an  enemy  protected  him  in 
^ress  from  a  port  snbsequentlj  blockaded ;  the  court  thinking  that,  from  the  nature  of 
the  trade,  sach  was  the  intention.] 
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property  of  the  cargo  is  not  proved.  On  this  point  it  is  indobitable 
that  the  king  may,  if  he  pleases,  give  an  enemy  liberty  to  import 
He  may,  by  his  prerogative  of  peace  and  war,  place  the  whole 
country  of  Holland  in  a  state  of  amity;  and,  a  fortiori  he  may 
exempt  any  individual  from  the  operation  of  a  state  of  war;  but  I 
apprehend,  that  unless  there  are  very  express  words  to  this  effect  to 
be  found  in  the  license,  I  am  to  consider  its  meaning  as  not  going 
to  that  extent,  but  as  giving  such  a  liberty  only  to  subjects  of  this 
country.  It  is  a  license  ^  to  British  subjects  "  to  import,  &c^ 
[  *  164  ]  and  as  I  understand  it,  they  are  to  import  on  their  own  *  ac- 
count^ And  if  it  appeared  that  the  importation  was  on  the 
account  of  other  than  British  merchants,  I  should  hold,  that  under 
the  terms  of  this  license,  it  could  not  be  considered  to  be  a  legal 
importation.  I  must  say,  however,  that  there  is  nothing  in  this  case 
that  shows  the  terms  of  the  license  were  not  sufficiently  complied 
with,  and,  therefore,  I  restore  the  cargo. 

The  question  then  remains  as  to  the  ship,  and  that  question  might 
not  be  without  its  effect  upon  the  cargo ;  for,  certainly,  a  license  to 
import  in  a  neutral  vessel  would  be  no  license  for  an  importation  in 
an  enemy's  vessel  At  the  same  time  this  court  could  hold  that  it 
was  sufficient  for  the  protection  of  the  British  importer  of  the  cargo, 
if  the  ship  was  visibly,  and  to  all  appearance,  neutral  A  merchant 
cannot  look  further.  He  cannot  be  supposed  to  look  into  the  tide 
deeds  of  the  ship ;  and  though  this  comrt,  by  its  power  of  inquiry, 
might  be  able  to  detect  enemy's  interests  lurking  tiierein,  still  that 
would  not  be  allowed  to  affect  the  cargo,  unless  the  importer,  or  his 
agent,  could  be  directly  affected  with  the  knowledge  of  that  fraud. 

With  respect  to  the  ship,  one  question  arises  on  an  act  of  parlia- 
ment, 39  Geo.  3,  cap.  98.     It  is  a  ship  bringing  commodities  for  the 
manufactures  of  this  country ;  and  certainly  the  court  would  not,  as 
it  has  been  said,  be  disposed  to  press  any  thing  more  strictly  against 
a  ship  in  such  a  service,  than  it  is  bound  to  do.     At  the  same  time,  a 
ship  coming  into  our  port  as  a  neutral  vessel,  but  being 
[  *  165  ]  really  not  so,  *  cannot  be  said  to  come  under  the  faith  of  a 
license ;  she  can  in  no  degree  be  compared  with  the  cases 
mentioned  of  ships  coming  under  a  flag  of  truce.     They  come  in  a 
known  and  avowed  character;  there  is  no  concealment  or  abuse. 
But  if  an  enemy's  ship  comes  under  a  license  granted  only  in  terms 
to  neutral  vessels,  she  abuses  the  license,  and  must  be  considered  not 
as  coming  on  the  faith  of  this  government,  but  as  endeavoring,  fraudu- 
lently, to  take  the  benefit  of  a  license  to  which  she  is  not  entitled. 

I  In  The  Beurse  Van  Eoningsberg,  February  27, 1800,  (iatvodnoedtf  tibe  nazt  oate,) 
this  qaestion  came  more  iounediateiy  before  the  court. 


HIGH   COURT   OF  ADMIRALTY.  16fr 

The  HoflhnBg.    2  0.  Rob. 

Before  the  passing  of  the  act  in  question,  it  had*  been  usual  to 
encourage  the  supply  of  this  article  of  great  necessity,  by  granting 
licenses  to  **A.  B.,  or  his  agent,  or  bearer  of  the  bill  of  lading,  to 
import  Spanish  wool  in  neutral  bottoms."  But  it  is  said  that  this 
mode  was  attended  with  inconvenience ;  and  therefore,  on  application 
to  the  legislature,  this  act  was  passed. 

On  the  first  clause  nothing  particular  arises ;  and  I  may,  perhaps, 
be  going  out  of  my  way  to  say  any  thing  upon  it.  At  the  same 
time,  it  may  be  attended  with  convenience  to  merchants  to  know, 
that  it  appears  to  this  court  to  be  exposed  to  some  degree  of  doubt 
and  difficulty.  There  can  be  no  disposition  in  this  court,  (as  there 
certainly  ought  not  to  be,)  to  pass  light  observations  on  acts  of  par- 
liament. At  the  same  time,  it  is  known  that  particular  acts  of  par- 
liament are  not  always  modelled  and  drawn  up  by  persons  sufficiently 
acquainted  with,  or  attentive  to,  the  state  of  the  general  law  to  which 
the  new  regulations  are  to  apply.  It  rather  appears  to  me,  that  th^ 
persons  procuring  this  act  have  not  entirely  secured  themselves  from 
an  inconvenience  of  this  nature.  The  words  of  ihe  act  are, 
•"  Whereas  by  an  act,  passed  in  the  thirty-third  year  of  the  [  *  166  J 
reign  of  his  ^present  Majesty,  amongst  other  things,  to  pre- 
vent traitorous  correspondence  with  his  Majesty's  enemies ;  and  by 
several  subsequent  acts,  trade  and  intercourse  is  prohibited  between 
Great  Britain  and  the  countries  in  hostility  with  his  Majesty,  unless 
such  trade  and  intercourse  shall  Jbe  specially  permitted  by  his  Majesty's 
license  and  authority;  And  whereas,  for  the  encouragement  of  the 
manufactures  of  this  country,  it  is  expedient  to  permit  the  importation 
of  Spanish  wool  from  any  place  whatever,  in  ships  or  vessels  belonging 
to  any  kingdom  or  state  in  amity  with  his  Majesty ;  Be  it  therefore 
enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  that 
it  shall  and  may  be  lawful  to  and  for  any  person  or  persons  to  import 
into  this  kingdom,  Spanish  wool  from  any  port  or  place  whatever  in 
foreign  parts,  in  any  ship  or  vessel  belonging  to  any  kingdom  or  state 
in  amity  with  his  Majesty ;  any  thing  in  the  said  act,  passed  in  the 
thirty-third  year  of  the  reign  of  his  present  Majesty,  or  any  other  act 
or  acts  of  parliament  to  the  contrary  in  any  wise  notwithstanding." 

Now,  by  this,  it  appears  as  if  the  whole  illegality  of  the  trade,  and 
the  penalties  belonging  to  it,  arose  out  of  those  special  provisions  of 
the  legislature ;  for  the  preamble  points  merely  to  those  acts  of  par- 
liament, and  the  non  obstante  in  the  conclusion,  points  generally  to 
acts  of  parliament.  Yet  it  is  perfectly  well  known,  that  independ- 
ently of  these,  or  any  other  acts  of  parliament,  it  is  unlawful  by 
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[  *  167  ]  the  general  *  maritime  law  of  this  realm,  which  prohibits 
such  commerce.  This  clause  exempts  persons  from  the 
penalties  of  those  particular  acts ;  but  if  there  are  other  penalties  by 
the  common  maritime  law,  which  considers  that  trade  as  illegal,  and 
punishes  it  by  confiscation  of  the  goods,  it  will  not  be  easy  to  point 
out  how  this  clause  takes  off  that  illegality  and  the  penalties  attached 
to  it ;  or  at  least  it  must  be  admitted  that  it  leaves  some  question  of 
interpretation  in  a  case  where  no  such  question  nor  the  danger  of 
any  such  question,  ought  to  exist.  The  question  more  immediately 
before  the  court  arises  on  the  second  clause. 

"  II.  And  be  it  further  enacted.  That  in  case  any  ship  or  vessel 
having  on  board  any  Spanish  wool,  has  been  or  may  be  detained, 
and  it  shall  appear  to  the  satisfaction  of  the  lords  of  his  Majes- 
ty's council  that  his  Majesty's  license  was  granted  for  the  importa- 
tion of  such  Spanish  wool  before  such  detention,  it  shall  and  may 
be  lawful  for  the  said  lords  of  his  Majesty's  council,  and  they  are 
hereby  authorized  and  required  to  order  and  direct  the  immediate 
restoration  of  every  such  ship  or  vessel,  and  all  such  Spanish  wool, 
under  the  aforesaid  circumstances,  to  the  respective  owner  or  owners, 
or  proprietor  or  proprietors  thereof." 

Now  that  it  should  be  the  intention  of  the  legislature  to  say  this, 
that  by  putting  on  board  any  ship  whatever  a  bale  or  two  of  Spanish 
goods,  that  ship  should  be  protected  to  any  extent,  can  hardly  be 
maintained,  unless  there  were  very  clear  and  express  words  to  that 
effect ;  for  by  such  an  interpretation  the  whole  navigation  of  the 
enemy  might  be  protected.  That  the  Court  of  Admiralty 
[  *168  ]  should  be  obliged  to  *  shut  its  eyes  to  every  circumstance 
respecting  a  vessel,  except  its  having  a  bale  of  Spanish  wool 
on  board,  neems  not  a  very  natural  intention  on  the  part  of  the  legis- 
lature ;  more  especially  when  we  look  to  the  terms  of  the  first  clause, 
which  describes  the  indulgence  to  be  meant  only  for  the  ships  of  per- 
sons at  amity ;  and  the  two  clauses  must,  I  think,  by  fair  construc- 
tion be  taken  together. 

If  there  is  a  captor  before  the  court  who  takes  upon  himself  to  aver 
that  a  vessel  is  not  neutral  property,  I  cannot  think  that  I  am  not  at 
liberty  to  examine  that  question ;  and  I  am  more  strengthened  in  this 
opinion  when  I  look  back  to  the  words  of  the  act,  and  construe  it  by 
the  order  of  council.  The  order  of  council  declares  the  importa- 
tion to  be  according  to  license ;  the  license  is  for  <^  importation  in 
neutral  ships,"  and  the  act  directs  "  the  immediate  restoration  of  every 
such  ship  under  the  aforesaid  circumstances.  If  ships  are  not  neutrsd 
ships,  then  they  are  not  under  the  aforesaid  circumstances.  The 
order  only  declares  the  license  to  have  been  granted,  and  directs  the 
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restitution,  as  far  as  the  Spanish  wool  was  concerned,  leaving  all 
other  questions  still  open,  and  the  neutrality  of  the  ship  remains  still 
examinable  by  this  court,  at  the  application  of  the  captor.  If  the 
party  is  dissatisfied  with  my  interpretation,  he  will  recollect  that  the 
Courts  of  Common  Law  are  the  most  effectual  expositors  of  acts  of 
parliament 

Adverting  then  to  the  facts  of  the  case,  the  master  is  ignorant  of 
the  built  of  the  vessel,  but  she  appears  to  have  been  purchased  in 
Amsterdam  by  Mr.  Hillary  Bauman,  a  great  purchaser  of 
ships,  who  handed  it  *  over  almost  immediately  to  his  son.  [  *  169  ] 
She  continued  under  the  former  master  in  the  Dutch  trade. 
I  think  it  is  not  too  much  to  say,  that  there  is  that  reasonable  suspicion 
of  the  continuance  of  Dutch  interests  in  this  vessel  which  calls  for 
farther  elucidation. 

On  26th  June,  1800.  On  production  of  farther  proof,  the  Court 
said :  —  The  doubts  are  not  absolutely  cleared  away  ;  but  consider- 
ing the  smallness  of  the  value,  and  the  manner  in  which  the  ship  first 
came  into  this  port,  under  a  license,  I  shall  restore  it 


The  Beurse  Van  Koningsberg,  Shemills,  master. 

February  27,  1800. 

Terms  of  the  Uceose  respecting  Spanish  wool  to  A.  B.,  importer  and  holder  of  his  bills  of 
lading,  not  meant  to  exempt  a  claimant  under  license  from  negativing  enemy's  interest  in 
his  claimA 

This  was  a  case  on  the  claim  of  Mr.  Robarts,  a  British  merchant, 
for  a  quantity  of  Spanish  wool  imported  under  a  license  from  Spain. 
An  objection  being  taken  by  the  King^s  Advocate^  that  the  claim 
did  not  express  the  property  of  the  claimant,  nor  negative  enemy's 
interest,  it  was  said,  for  the  claim,  that  it  was  in  the  same  form  as 
many  other  claims  in  which  restitution  had  been  obtained. 

Court.     Perhaps  the  claimant  will  not  object  to  amend  his  claim. 

1  [The  Hoffnung,  2  C.  Rob.  162;  The  Josephine,  1  Acton,  813;  La  Cousin© 
Marianne,  1  Edw.  846.;  The  Aurora,  4  C  Rob.  218;  1  Maule  &  Selw.  217;  Ibid. 
220;  3  Ibid.  837;  6  Ibid.  25;  8  Taunt  546;  Ibid.  554;  4  IWd.  4;  6  Ibid.  780; 
15  East,  477  ;  Ibid.  525 ;  Ibid.  522 ;  4  Camb.  889.] 


170  CASES  DETERMINED  IN  THE 

The  Benrse  Van  Koningsbeig.    8  C.  Bob. 
This  not  being  acceded  to,  the  cause  came  to  be  argued. 

For  the  captors,  the  King's  Advocate.     In  this  case  the  articles  in 

question  are  claimed  for  Mr.  Robarts,  but  the  bills  of  lading 
[  *  170  ]  express  accounts  and  *  risk  of  merchants  in  Altona.     It  is  a 

claim  ^  perfectly  novel  in  its  form  ;  as  it  not  only  does  not 
assert  Britisji  property,  but  as  it  does  not  even  assert  neutral  pro- 
perty, or  negative  the  interest  of  an  enemy.  It  is  said  that  Mr. 
Robarts  claims  under  the  terms  of  the  license,  "  as  importer  and 
holder  of  the  bills  of  lading,"  and  that  he  is  entitled  to  restitution  in 
that  character.  The  whole  question  will  depend,  then,  on  the  terms 
of  the  act,  in  conjunction  with  the  license;  and  if  they  have  not 
been  properly  pursued,  the  goods  imported  under  it,  in  trade  with 
the   enemy,   will   be    subject   to    confiscation.      At   any  rate,  the 

captors  will  be  entitled  to  their  expenses,  as  the  license 
[  *  171  ]  *  was  not  on  board,  consequently  as  they  were  under  the 

necessity  of  bringing  the  case  to  adjudication.  The  enact- 
ing words  of  the  act  allowing  the  importation  of  Spanish  wool  are : 
—  "  That  it  shall  be  lawful  for  any  person  or  persons  to  import  into 
these  kingdoms  Spanish  wool  from  any  port  or  place  whatever  in 
foreign  parts,  and  the  Lords  of  the  Council  are  to  direct  restoratioa 
to  the  respective  owners  or  proprietors."  It  must  be  contended,  to 
support  a  claim  in  the  present  form,  that  it  was  the  intention  of  this 
act  to  extend  the  importation  to  all  persons  whatever,  fiiends  or  ene- 
mies, —  a  position  that  will  hardly  be  maintained.  The  form  of  the 
release  ^  reciting  the  act  and  the  license  proves,  also,  that  it  was 


1  The  claim  was  in  these  words :  —  "  The  Claim  A.  Bob.  &c.,  on  behalf  of  himself, 
as  the  importer  and  holder  of  the  bills  of  lading  for  one  hundred  and  forty  bags,  &c., 
laden  on  board  the  ship,  being  a  neutral  ship,  under  the  authority  of  his  Majesty's 
license,  and  on  behalf  of  himself  and  others  the  owners  and  proprietors,  at  the  time 
the  said  ship  was  seized  by,  &c. ;  and  for  the  said  one  hundred  and  forty  bags  of  Spa- 
nish wool,  as  being  laden  on  board  a  neutral  ship,  for  the  purpose  of' being  imported 
into  this  kingdom  by  the  authority  of  the  aforesaid  license,  and  by  an  order  of  his 
Majesty's  most  honorable  Privy  Council,  bearing  date  20th  December  now  last  past, 
directed  to  be  liberated,  it  having  been  made  to  appear  to  their  lordships'  satts&ctxm 
that  his  Majesty's  license  was  granted  for  the  importation  thereof  previous  to  the  deten- 
tion of  the  said  ship ;  and  for  all  costs,"  &c.  The  affidavit  of  Mr.  Robarts,  annexed  to 
the  claim,  stated  the  circumstance  of  the  license,  the  capture,  and  order  of  restitution 
from  the  Privy  Council,  and  concludes :  —  **  And  this  deponent  lastly  saith  that  he  is 
duly  authorized  to  make  the  claim  hereunto  annexed  for  the  said  goods,  on  behalf  of 
the  owners  and  proprietors  thereof;  and  that  the  same  is  a  just  and  true  claim,  and 
that  he  shall  be  able  to  make  due  proof  and  specification  thereof^  as  he  verily  be- 
lieves."   For  the  usual  form  of  claim,  see  the  Appendix. 

2  See  Appendix.     [No.  VL] 
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intended  only  to  protect  the  importation  of  Spanish  wool  being  Bri- 
tish property. 

It  recites  the  act  requiring  the  importation  to  be  by  license,  and 
directing  the  restoration  to  be  to  the  proprietor  or  proprietors.  It 
then  states  Mr.  Robarts  to  have  caused  to  be  put  on  board  these 
articles  for  the  purpose  of  importing  under  the  authority  of  the 
license ;  and  declares  the  release  to  be  under  the  powers  and  author- 
ity vested  in  the  Lords  of  his  Majesty's  Council  by  the  said  act, 
referring  clearly  to  that  clause  which  directs  them  to  restore  to  the 
respective  owners  and  proprietors. 

It  appears  also,  by  the  subsequent  order  of  council,^  which  may 
be  taken  as  explanatory  of  the  act,  that  there  was  no  intention  of 
extending  it  to  other  than  British  subjects.  This  is  an  order  of  the 
19th  February,  1800,  which  recites  the  act  of  parliament  39  Geo.  3, 
c  98,  and  states :  —  "  Whereas  doubts  have  arisen  whether,  accord- 
ing to  the  true  construction  of  the  said  act,  his  Majesty's 
subjects  are  thereby  authorized,"  &c.,  *  and  goes  on  to  direct  [  *  172  ] 
"  that  it  shall  be  lawful  for  any  of  his  Majesty's  subjects  to 
purchase  and  import  into  this  kingdom  Spanish  wool,  notwithstand- 
ing the  purchase  and  importation  thereof  may  be  deemed  a  trading 
with  his  Majesty's  enemies,  and  notwithstanding  the  same  might  be 
liable  to  capture  as  the  property  of  his  Majesty's  subjects  trading 
with  the  enemy,  in  case  the  order  had  not  been  made."  Mr.  Ro- 
barts claims  as  "  impo]:]ter  and  holder  of  the  bill  of  lading."  If  it  is 
meant  that  he  is  the  proprietor,  there  can  be  no  objection  to  restore 
to  him  what  he  claims  in  that  character ;  but  it  is  submitted  that 
this  form  of  words  is  not  sufficient,  the  obvious  meaning  of  them,  in 
the  license,  being  only  to  extend  the  right  of  importing  under  it  from 
Mr.  Robarts,  as  the  original  proprietor,  to  any  person  to  whom  he 
might  have  indorsed  the  bills  of  lading  as  a  transfer  of  his  original 
interest 

For  the  claim,  Arnold  and  Laurence.  It  is  not  necessary  to  go  so 
far  as  it  has  been  attempted  to  push  our  argument  on  the  other  side, 
or  to  maintain  that  the  words  of  the  license  would  extend  to  author- 
ize an  enemy  merchant  to  come  before  the  court  and  claim  this  pro- 
perty as  duly  imported  under  such  license.  It  is  sufficient  to  show 
that  there  is  nothing  in  the  form  of  words  particularly  confining  the 
property  to  Mr*  Robarts,  or  requiring  him  to  claim  under  any  specific 
description  of  property.     The  terms  of  the  license  direct  the  British 


1  See  Appendix.    [So.  VH] 
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cruisers  "  to  permit  A.  B.,  or  the  bearer  of  his  bill  of  lading,  to  im- 
port." It  empowers  him  to  make  the  importation  by  any  means, 
either  by  himself  or  his  agents.     The  words  of  the  explanatory  order 

are,  in  like  manner,  as  broad  as  possible,  — "  purchased  or 
[  *  173  ]  caused  to  be  brought  into  this  *  kingdom,"  or  "  cause  to  be 

imported."  In  conformity  to  these  terms,  it  is  submitted 
that  Mr.  Robarts  stands  before  the  court  in  the  character  marked  out 
by  the  license,  as  the  importer  and  holder  of  the  bills  of  lading,  and 
that,  as  such,  he  is  enabled  to  receive  restitution,  as  it  has  been 
obtained  before  in  other  cases  under  a  similar  form. 

Court.  The  only  point  on  which  I  shall  decide  at  present  is,  that 
the  captor  must  be  entitled  to  his  expenses.  Whoever  has  heard 
this  case  discussed  must  see  that  the  captors  were  obliged  to  bring  it 
to  adjudication.  I  am  sorry  that  it  should  be  attended  with  addi* 
tional  expense  to  the  merchants;  but  if  they  entitle  themselves  to 
extraordinary  privileges  they  must  know  that  they  cannot  «njoy  the 
privileges  of  peace  in  fime  of  war  without  taking  some  disadvan- 
tages along  with  them.  The  diflSculty  arises  on  the  terms  of  the 
license ;  it  is  a  very  important  question,  and  I  shall  not  decide  it 
without  further  deliberation. 

On  the  7th  March  the  Court  said  —  Since  the  argument  in  this 
case,  on  the  result  of  which  I  entertained  no  doubt  in  my  own  mind, 
I  thought  it  not  an  unreasonable  caution,  on  a  matter  so  extensively 
connected  with  the  commerce  of  the  country,  to  inform  myself  whe- 
ther it  was  at  all  within  the  intention  of  his  Majesty's  Council,  in  the 
grant  of  these  licenses,  to  permit  the  trade  in  the  unlimited  manner 
contended  for  by  the  claimants ;  and  I  find  no  such  indulgence  waa 
intended  to  be  given,  or  was  deemed  possible  to  be  given,  under  this 

act  of  parliament.  I  am,  therefore,  under  the  necessity  of 
[  •  174  ]  assigning  Mr.  Robarts  to  amend  •his  claim,  and  certify  that 

the  goods  are  not  the  property  of  an  enemy.^ 


1  The  editor  has  been  informed  that,  upon  an  application  afterwards  made  bj  the 
merchants  for  a  further  extension  of  the  trade  widi  the  enemy,  and  a  full  hearing 
thereon  before  the  council,  it  was  deemed  unadvisable  to  C(nnply  with  the  prayer  of  their 
petitimi* 
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^        The  Haabet,  Vette,  master.^ 

Angoftt  30, 1800. 

Beport  of  the  registrar  and  merchants,  disallowing  insurance  which  had  not  actually  been 

made,  affirmed. 
[Of  the  right  of  preemption.]  > 

This  was  a  case  arising  on  an  objection  to  a  report  of  the  registrar 
and  merchants  respecting  the  allowance  of  insurance,  as  part  of  the 
price  of  a  cargo  of  wheat,  going  from  Altona  to  Cadiz,  but  seized  and 
brought  into  this  country,  and  bought  by  government  The  demand 
of  the  claimant,  Mr.  Peschier  of  Copenhagen,  had  been  disallowed  in 
the  report,  on  the  ground  that  the  insurance  had  not  actually  been 
made. 

For  the  petition,  Lcmrence  and  Swabey.  This  is  a  case  of  a  cargo 
of  corn,  purchased  by  government,  under  a  general  agreement  as  to 
value,  of  allowing  the  invoice  price,  and  ten  per  cent,  profit  The 
insurance  has  been  charged  to  this  account,  but  the  registrar  and  mer- 
chants have  refused  to  admit  it  because  the  insurance  has  not  been 
actually  made ;  that  is,  in  effect,  they  have  determined  that  owners 
are  not  at  liberty  to  be  their  own  insurers,  by  taking  the  risk  on  them- 
selves. It  will  appear  that  this  is  an  opinion  by  no  means  confirmed 
by  the  general  opinion  of  the  most  respectable  mercantile  persons  in 
this  city. 

[A  declaration   of  a  contrary  opinion  was  here  offered  to  be 
introduced,  signed  by  several  merchants.     And  it  was  said 
that  this  had  been  offered,  agreeably  to  practice,  'to  allow  [  *  175  J 
persons  to  state  their  case  in  writing,  before  the  registrar 
and  merchants  at  the  time  of  forming  their  report     On  objections  to 
the  admission  of  such  evidence,  it  was  rejected  by  the  court,  with 
observations  occurring  the  judgment] 

Counsel  If  the  opinion  of  these  most  respectable  merchants  is  not 
to  be  received  as  evidence  it  will  not  be  unfair  to  object,  on  our  part, 
against  the  competency  of  the  merchants  signing  the  report,  to  deter* 
mine  a  question  of  this  sort  as  judges.     The  authority  which  they 


1  [Affirmed  on  appeal,  August  10th,  1803.] 

9  [Hie  Jonge  Jan,  1  Dod.  458 ;  The  Maria,  I  C  Bob.  872 ;  The  Sarah  Christina, 
1  C.  Rob.  241.  The  right  of  preemption  was  exercised  in  the  following  cases :  —  Hay 
&  Marriott,  142,  148^  169,  176,  217,  246,  250,  267,  270,  272,  287.] 
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may  exercise  in  matters  of  freight  and  expenses,  in  conjunction  with 
the  registrar,  can  give  them  no  authority  to  speak  as  merchants  on  a 
point  in  which  it  is  submitted  the  greatest  deference  is  due  to  the 
more  general  opinion  of  the  mercantile  world.  It  may  be  said,  per- 
haps, that  there  are  some  cases  of  costs  and  damages  in  which  this 
charge  has  not  been  allowed,  as  between  claimant  and  captor ;  but 
they  will  not  be  any  authority  for  this  case.  This  is  a  case  between 
his  Majesty's  government  and  neutral  nations  on  the  right  of  pur- 
chasing goods  bordering  on  the  nature  of  contraband,  and  bound  to 
ports  of  the  enemy.  It  is  a  right,  in  its  nature,  of  much  delicacy,  and 
one  that  has  not  been  sanctioned  by  continued  use.  K  it  is  a  right 
which  it  is  not  thought  advisable  to  give  up  on  the  part  of  this 
government,  it  must  be  allowed  on  all  sides  to  be  a  right,  which  is  to 
be  exercised  with  great  fairness,  and  respecting  which  the  terms  of 
payment  are  to  be  interpreted  with  the  most  liberal  construction. 
The  agreement  is,  that  allowance  shall  be  made  for  the  original  price, 
with  a  fair  reasonable  profit  At  the  beginning  of  this  war,  when 
the  agreement  was  made,  the  same  terms  were  adopted  that  had 

been  settled  in  the  last  war ;  and  all  that  was  required  was, 
[  *  176  ]  that  the  neutral  •merchants  should  prove  that  the  premium 

charged  was  a  fair  one,  in  proportion  to  the  ordinary  sea 
risk,  and  that  it  had  actually  been  charged  in  the  invoice,  previous  to 
the  capture,  with  a  view  to  the  general  market  price.  It  was  not 
required  that  the  policy  of  insurance  should  be  produced  It  was 
reasonably  conceived,  therefore,  to  be  immaterial,  whether  the  mer- 
chant insured  with  others,  or  whether,  as  large  traders,  frequently  do, 
he  might  choose  to  stand  his  own  insurer.  This  was  the  general 
understanding,  and  it  is  also  warrantable  to  assert,  that  it  was  so 
understood,  on  the  authority  of  the  navy  board,  (which  was  then 
empowered  to  settle  these  matters)  ;  and  that  it  was  not  usual  in  the 
practice  of  the  last  war  to  require  the  policy  of  insurance  to  be  pro- 
duced. That  being  the  case,  on  what  principle  can  it  be  said  that  a 
merchant  might  not  take  the  risk  on  himself?  and  that  although  no 
formal  contract  had  taken  place,  he  might  not  charge  on  his  cargo  the 
usual  rate  of  insurance.  It  would  be  to  prevent  persons  from  con- 
ducting their  own  business  in  their  own  manner,  and  make  a  very 
good  monopoly  for  public  insurers.  A  paper  has  been  invoked  from 
The  Fortuna,^  a  case  similar  to  the  present,  in  which  Mr.  Peschi«r 
was  the  claimant  of  the  cargo,  and  in  which  a  general  average  had 
been  incurred  before  capture.     This  has  been  disallowed  abo  by  the 


^  Fortuna,  Jebson,  Adm.  Ist  October,  1796. 
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registrar  and  mercHants  in  their  report  on  that  ship,  and,  thecefore,  it 
is  a  loss  that  he,  standing  as  his  own  insurer,  must  bear  himself. 
Supposing  it  to  have  happened  in  this  very  case,  would  it  not  be  the 
most  manifest  hardship  to  oblige  him  to  stand  to  the  loss  of  one  part, 
and  at  the  same  time  to  prohibit  him  from  making  the  charge  of  the 
premium  of  insurance  ?  If  the  charge  had  not  been  made 
in  the  •invoice,  there  might  have  been  some  reason  for  [  *  177  ] 
resisting  the  payment,  on  the  ground  that  as  every  mer- 
chant must  be  supposed  to  take  some  means  of  indemnifying  himself, 
he  might  be  conceived  to  have  included  it  generally  under  some  other 
article.  In  this  case  there  was  no  invoice  from  the  shipper,  only  a 
correct  account.  He  could  not  know  what  the  proprietor  would  do ; 
but,  on  receiving  his  account  the  proprietor  sent  oflF,  before  the  cap- 
ture, a  full  and  complete  invoice  containing  all  charges,  and,  among 
them,  insurance  and  a  fair  interest  for  his  money.  It  was  said  before 
the  registrar  and  merchants,  that  to  allow  insurance  would,  be  to  grant 
insurance  against  English  cruisers ;  but  the  rate  of  insurance  in  this 
case  may  be  shown  to  be  at  the  rate  of  the  sea  risk  only,  and,  there- 
fore, that  objection  does  not  apply.  It  is  apprehended  that,  in  many 
respects,  the  charge  of  insurance  and  freight  stand  on  the  same 
ground.  As  to  freight,  capture  is  considered  as  delivery,  in  such  a 
manner  as  to  entitle  the  neutral  vessel  to  her  freight  Suppose  a 
cargo  of  this  nature  to  belong  to  the  owner  of  the  ship,  it  could  not 
be  denied  that  he  ^ould  be  entitled  to  his  freight;  and  not  only  on 
charges  actually  paid,  for  then  it  would  be  confined  to  the  wages  of 
seamen  and  other  charges,  but  to  the  full  extent  of  the  fair  profits  of 
the  voyage.  The  demand  of  insurance  is  still  stronger,  for  that  is  not 
a  demand  of  profit  so  much  as  of  the  price  for  risk,  which  the  mer- 
chant had  fairly  taken  on  himself.  On  these  grounds,  and  recurring 
to  the  practice  of  the  last  war,  in  which  the  officers  of  government 
who  settled  these  things,  allowed  this  practice  without  calling  for  the 
policy  of  insurance ;  and  recollecting  also  that  at  the  begin- 
ning 'of  this  war,  the  same  understanding  prevailed,  it  is  [•178] 
submitted,  that  the  registrar  and  the  merchants  had  no  right 
to  alter  this  practice,  and  say,  we  consider  it  otherv^se ;  and,  there- 
fore, that  their  report  ought  not  to  be  confirmed. 

Against  the  demand  the  King^s  Advocate^  and  the  Advocate  of  the 
Admiralty.  The  question  is.  Whether  the  claimant  is  to  be  allowed 
to  reckon  amongst  his  charges  and  expenses,  a  charge  for  insurance 
which  he  "has  never  made?  The  report  which  is  now  before  the 
court  has  refused  this  demand;  and  notwithstanding  the  observa- 
tions made  on  the  report,  it  is  apprehended,  that  the  primd  facie  pre- 
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sumption  will  lie  strongly  in  favor  of  those  to  whom  the  court  has 
referred  the  question ;  it  being  a  board  of  a  mixed  nature,  consisting 
of  the  registrar,  who  is  qualified  to  consider  the  law  and  practice  of 
the  court,  and  of  merchants,  selected  by  the  court,  to  give  information 
on  matters  of  mercantile  use  and  custom.  The  opinion  of  such  a  board 
will,  therefore,  stand  in  point  of  authority  on  very  different  grounds 
from  the  mere  opinions  of  any  private  merchants,  however  respect- 
able they  may  be.  It  is  insinuated  that  there  has  been  an  agree- 
ment in  this  matter ;  if  so,  it  would  be  decisive ;  but  that  has  not 
been  shown,  and  all  that  appears  is,  that  the  navy  board  in  settling 
such  accounts  in  the  last  war,  did  not  demand  the  policy  to  ))e  pro- 
duced. So,  in  the  beginning  of  this  war  also,  before  the  registrar  and 
merchants;  but  this  might  proceed  only  on  a  supposition  that  the 
insurance  had  been  paid ;  as  when  it  is  found  charged  in  the  invoice, 
the  first  impression  would  naturally  be  that  it  has  been  paid.     But 

immediately  that  it  was  discovered  that  the  insurance  had 
[  *  179  ]  not  •actually  been  paid,  it  was  disallowed.     That  this  case 

is  to  be  more  favorably  considered  on  behalf  of  the  claimant, 
than  cases  of  costs  and  damages,  where  a  wrong  is  supposed  to  have 
been  committed  against  him  by  the  captor,  cannot  reasonably  be  con- 
tended, for  there  the  captor  being  adjudged  guilty  of  a  tort,  would  be 
liable  to  make  the  fullest  compensation.  Bat  this  is  a  case  arising 
out  of  a  justifiable  act,  out  of  the  right  of  preemption,  which  has 
always  been  asserted,  and  is  allowed  to  be  justly  exercised  by  all 
belligerent  nations.  It  has,  accordingly,  been  reduced  to  a  matter  of 
agreement,  what  the  compensation  shall  be  —  an  allowance  of  alJ  pay- 
ments, and  a  reasonable  profit.  All  that  this  country  is  bound  to  do  as 
to  the  price,  is  to  reinstate  the  claimant,  to  repay  the  party  what  he 
has  disbursed.  How  can  this  take  place  for  sums  which  have  never 
been  expended?  The  court  will  not  look  to  the  state  of  profits,  nor 
to  the  risk  that  may  be  calculated  at  the  port  of  delivery,  neither  will 
it  compare  this  demand  of  insurance,  which  is  optional,  and  depend- 
ing on  various  circumstances,  with  the  allowance  of  freight  which  is, 
in  its  nature,  a  thing  always  attending  the  cargo.  The  risk  of  loss  in 
this  case  has  never  been  incunred.  The  payment  has  never  been 
made,  and,  therefore,  there  is  nothing  on  which  the  demand  of  the 
claimant  can  be  sustained. 

Judgment. 

Sir  W.  Scott.     This  is  a  question  on  a  report  of  the  registrar  and 

merchants  respecting  an  allowance  of  insurance  on  a  cargo  of  com, 

seized  and  brought  into   this   country.      The  cargo   was   decreed 

to  be  restored,   and    the   registrar    and   merchants  were    directed 
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•to  make  a. report  on  the  value  due  to  the  claimant;  such  [  *  180  ] 
reports  are  in  their  nature  partly  legal  and  partly  mercan- 
tile. It  is  a  report  proceeding  from  persons  qualified,  in  both  these 
respects,  to  form  a  sound  judgment  on  the  subject  before  them ;  one 
of  them  being,  from  his  connection  with  courts  of  justice,  supposed 
capable  of  forming  his  own  opinion,  and  of  assisting  his  associates 
on  all  questions  of  laW)  in  the  first  instance  subject  to  the  inspection 
and  correction  of  the  court,  whilst  the  other  part  of  this  domestic 
forum,  as  I  may  call  it,  consists  of  persons  acquainted  with  trade, 
and  exercising  their  judgment  on  matters  relative  to  commerce.  It 
is  from  the  report  of  a  commission  so  constituted,  that  the  question 
is  now  brought  before  the  court  on  a  subject  partly  legal  and  partly 
mercantile.  Another  report  has  been  brought  before  me  to  day  from 
other  persons,  (private  merchants,)  of  whom  it  is  impossible  for  me 
to  speak  with  too  much  respect,  attending  either  to  the  extent  of 
their  information,  or  to  their  known  probity  and  honor;  but  they 
have,  I  think,  a  little  mistaken  their  function  in  delivering  their  judg- 
ment upon  the  question  proposed  to  them.  They  are  persons  of  great 
experience  in  mercantile  affairs,  and  from  whom  the  court,  upon  sub- 
jects purely  of  that  kind,  would  gladly  receive  any  information  which 
they  could  conveniently  impart.  If  the  court  had  desired  to  know, 
Whether  it  was  the  practice  of  merchants,  in  the  ordinary  course  of 
commerce,  usually  to  charge  and  allow  insurance,  though  the  insur- 
ance has  never  actually  been  made  ?  Their  answer  to  such  a  ques- 
tion would  have  satisfied  its  conscience  upon  a  matter  of 
usage  best  known  to  themselves,  and  requiring  nothing  •on  [  *  181  ] 
their  part  l^ut  a  fair  communication  of  their  own  experience 
and  practice.  But  the  question  on  which  an  opinion  has  here  been 
obtained  from  them  is  this,  "  Whether  if  a  neutral  cargo  is  seized  by 
a  belligerent  during  war,  the  belligerent  is  in  all  cases  bound  in  com- 
pensation for  this  cargo,  (supposing  it  not  liable  to  confiscation,)  to 
pay  such  an  insurance,  no  insurance  having  been  paid  by  the  ship- 
per?" That  is  not  a  question  merely  of  the  law  merchant,  it  is  a 
question  which  may  embrace  other  considerations,  and  those  belong- 
ing to  the  general  law  of  nations ;  in  truth,  it  is  the  very  question  in 
the  cause  now  submitted  to  my  decision,  and  if  I  regard  this  opinion 
so  given  as  an  authority,  there  is  an  end  of  any  duty  which  I  have  to 
perform,  for  here  is  an  actual  decision  upon  the  whole  law  and  fact 
of  the  present  case.  They  will  acquit  me,  I  am  sure,  of  any  incivility, 
when  I  venture  to  say,  that  the  labor  of  giving  such  a  decision  is  not 
legally  imposed  upon  them  ;  and,  therefore,  that  this  private  report  so 
introduced,  does  not  come  with  any  just  credentials  of  authority. 
The  question  is,  Whether  there  is  any  reasonable  ground  for  me  to 
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pronounce  that  the  registrar  and  merchants  have  disallowed  a  just 

demand,  in  disallowing  a  charge  of  insurance  which  bad  not  been 

made.     It  has  been  argued  that  this  charge  ought  to  have  been 

allowed,  because  it  is  usually  so  allowed  in  the  dealings  of  merchants 

with  each  other.     I  am  not  clear  that  this  is  a  necessary  consequence, 

for  it  is  surely  no  certain  rule  that  in  all  cases  where  a  cargo  is  taken 

jure  belli  but  for  the  mere  purpose  of  preemption,  that  it  is  to  receive 

a  price  calculated  exactly  in  the  same  manner,  and  amount- 

[  *  182  ]  ing  precisely  to  the  *  same  value,  as  it  would  have  done,  if 

it  had  arrived  at  its  port  of  destination  in  the  ordinary  course 

of  trade. 

The  right  of  taking  possession  of  cargoes  of  this  description,  Com^ 
meatuSj  or  provisions,  going  to  the  enemy's  ports,  is  no  peculiar  claim 
of  this  country;   it  belongs  generally  to  belligerent  nations.     The 
ancient  practice  of  Europe,  or  at  least  of  several  maritime  states  of 
Europe,  was  to  confiscate  them  entirely;  a  century  has  not  elapsed 
since  this  claim  has  been  asserted  by  some  of  them.     A  more  miti- 
gated practice  has  prevailed  in  later  times,  of  holding  such  cargoes 
subject  only  to  a  right  of  preemption,  that  is,  to  a  right  of  purchase 
upon  a  reasonable  compensation,  to  the  individual  whose  property  is 
thus  diverted.     I  have  never  understood  that,  on  the  side  of  the  belli- 
gerent, this  claim  goes  beyond  the  case  of  cargoes  avowedly  bound 
to  the  enemy's  ports,  or  suspected,  on  just  grounds,  to  have  a  con- 
cealed destination  of  that  kind ;  or  that,  on  the  side  of  the  neutral,  the 
same  exact  compensation  is  to  be  expected  which  he  might  have 
demanded  from  the  enemy  in  his  own  port     The  enemy  may  be  dis- 
tressed by  famine,  and  may  be  driven,  by  his  necessities,  to  pay  a 
famine  price  for  the  commodity  if  it  gets  there ;  it  does  not  follow  that 
acting  upon  my  rights  of  war  in  intercepting  such  supplies,  I  am 
under  the  obligation  of  paying  that  price  of  distress.     It  is  a  miti- 
gated exercise  of  war  on  which  my  purchase  is  made,  and  no  ruJe 
has  established,  that  such  a  purchase  shall  be  regulated  exactly  upon 
the  same  terms  of  profit  which  would  have  followed  the  adventure,  if 
no  such  exercise  of  war  had  intervened  ;  it  is  a  reasonable 
[  *  183  ]  indemnification  *  and  a  fair  profit  on  the  commodity  that  is 
due,  reference  being  had  to  the  original  price  actually  paid  by 
the  exporter,  and  the  expenses  which  he  has  incurred.     As  to  what  is 
to  be  deemed  a  reasonable  indemnification  and  profit,  I  hope  and  trust 
that  this  country  will  never  be  found  backward  in  giving  a  liberal 
interpretation  to  these  terms.     But  certainly  the  capturing  nation 
does  not  always  take  these  cargoes  on  the  same  terms  on  which  an 
enemy  would  be  content  to  purchase  them ;  much  less  are  cases  of 
this  kind  to  be  considered  as  cases  of  costs  and  damages,  in  which  all 
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loss  of  possible  profit  is  to  be  laid  upon  unjust  captors,  for  these  are 
not  unjust  captures,  but  authorized  exercises  of  the  rights  of  war. 

Two  or  three  considerations  have  been  urged,  which  may,  with  all 
propriety,  be  dismissed.  Oi^s  is,  that  it  was  understood  between  the 
king's  government  and  the  parties,  that  this  charge  should  be  allowed. 
Certainly  if  it  were  made  out  by  any  credible  proof,  that  the  faith  of 
government  had  been  in  the  slightest  manner  pledged  to  such  an 
understanding,  there  is  no  principle  which  this  court  would  hold 
more  sacred,  than  that  the  faith  of  government  should  be  held  invio- 
late in  transactions  of  this  kind ;  but  no  sort  of  proof  is  offered  of  this, 
and  the  fact  has  in  no  way  come  to  my  knowledge.  It  is  said,  like- 
wise, that  in  the  cases  of  this  kind  which  occurred  last  war,  and 
which  were  then  settled  by  the  navy  board,  the  charge  of  insurance 
was  allowed,  but  the  policy  of  insurance  was  never  called  for.  How 
this  practice  came  to  prevail  there,  whether  under  a  notion  that  the 
insurances  had  been  really  made  whenever  they  were  charged,  whe- 
ther under  any  order  of  government,  or  how  otherwise, 
I  am  •  not  informed.  The  persons  who  had  to  settle  those  [  *  184  ] 
accounts  were  not  mercantile  men,  and  might  be  led  by  the 
charge  to  suppose  that  it  had  actually  been  incurred.  Under  what- 
ever circumstances  such  a  practice  grew  up,  if  it  did  obtain,  it  is  no 
binding  rule  upon  the  registrar  and  merchants  here.  It  might  be  simple 
mistake,  and  at  best,  it  is  no  deciding  authority. 

I  have  already  said  that  the  expected  payment  at  the  port  of 
delivery,  is  not  the  necessary  measure  of  compensation  at  the  port  of 
the  belligerent  It  is  not  so  with  reference  to  any  constituent  of 
price.  With  respect  to  insurance  considered  as  such,  it  would  be 
peculiarly  improper.  It  is  reasonably  to  be  charged  at  the  port  of 
delivery,  although  it  has  never  been  paid,  because  the  merchant  has 
stood  his  own  risk,  and  has  purchased  the  insurance  at  the  expense 
of  his  own  danger.  But  is  that  the  case  where  the  voyage  has  been 
interrupted  almost  in  its  commencement,  where  the  cargo  has  been 
carried  into  a  neighboring  port?  In  the  present  case,  the  voyage 
was  from  Altona  to  Cadiz,  from  the  north  to  the  south  of  Europe, 
and  the  cargo  is  seized  upon  its  entrance  into  the  British  Channel 
very  soon  siter  quitting  its  port  Most  of  the  cargoes  taken  have  a 
siniilar  destination,  and  are  taken  under  similar  circumstances.  What 
pretence  is  there  to  say  that  all  risks  of  the  voyage  have  been  in- 
curred ?  The  utmost  that  could  be  claimed  is  an  insurance  pro  raid 
Uineris  peractij  amounting  to  a  very  small  proportion  of  the  whole, 
hardly  deserving  a  particular  consideration.  As  to  what  is  said,  that 
in  the  base  of  capture  of  ships,  you  allow  the  full  freight  of 
the  *  whole  voyage ;  that  allowance  is  made  on  another  [  *  185  J 

VOL*  II.  11 


186  CASES  DETERMINED  IN  THE 

The  InunanoeL    3  C.  Bob.  * 

account ;  you  take  the  ship  in  that  case  on  account,  not  of  itself^  bat 
of  its  cargo.  .  You  interrupt  its  occupation  which  was  legal  and  inno« 
cent,  and  it  is  therefore  not  unjust  to  allow  it  the  benefit  of  its  origi- 
nal contract,  which  you  alone  have  prevented  from  being  carried 
into  execution.  Very  different  is  the  consideration  of  risk  respect^ 
ing  a  cargo  which  has  never  been  incurred,  and  of  a  payment  which 
is  due  only  on  the  event  of  that  risk  having  been  actually  incurred, 
no  contract  subsisting,  and  the  cargo  being,  in  its  own  nature,  liable 
to  this  species  of  interception. 

Upon  the  whole,  I  see  no  sufficient  reason  to  pronounce  that  tl^ 
registrar  and  merchants  have  adopted  a  wrong  measure  of  value  in 
disallowing  the  charge  of  insurance.  They  have  allowed  what,  upcm 
their  own  experience,  they  pronounce  to  be  a  reasonable  indemnifica- 
tion and  profit,  and  I  do  not  understand  that  the  sufficiency  of  this  in- 
demnification and  profit  is  impeached,  on  any  other  ground,  than  that 
an  insurance  would  have  been  added  in  the  ordinary  course  of  a  mer- 
cantile account,  if  the  cargo  had  reached  its  intended  destinatioa. 
Being  of  opinion  that  the  ordinary  terms  of  a  mercantile  account,  to 
be  settled  on  the  completion  of  the  voyage,  do  not  furnish,  (all  circum- 
stances being  duly  weighed,)  the  necesscuy  or  just  measure  of  value 
to  be  applied  in  transactions  of  this  kind,  I  do  not  find  myself  enabled 
to  sustain  the  objection.  If,  as  it  has  been  repeatedly  urged,  an 
understanding  to  a  difierent  effect  has  subsisted  between  the  king's 
government  and  the  parties,  there  can  be  no  doubt  that  on 
[  *  186  ]  their  resort  to  a  superior  tribunal,  better  acquainted  with  *any 
communications  that  may  have  passed  upon  the  subject^ 
they  will  have  the  full  benefit  of  any  such  engagement 

Report  confirmed. 


The  Immanuel,  Eysenberg,  master. 

Noyember  7,  1799. 

Colonial  trade.    Principle  of  war,  1756.    Kelaxations  not  to  be  extended  by  constmction. 
Voyage  from  a  French  port  to  St.  Domingo  illegal'    lOai^go  condemned,  slup  rettoved.*] 
[In  August,  1799,  Sc  Domingo  was  a  French  colony.]^ 

[Semble,  that  after  the  part  of  a  cargo  that  is  contraband  is  discharged  the  rest  is  not 
affected  by  it.] 

This  was  the  case  of  an  asserted  Hamburg  ship  taken  14th  August, 

1  [The  Happy  Ck)uple,  1  Stew.  65.] 

«  [The  ship  was  condemned  in  The  Jonge,  3  C.  Rob.  282,  n.} 

8  [The  Manilla,  1  Edw.  1 ;  The  Pelican,  ib.  App.  D;  Johnson  v.  QreiSfea,  9  Tanat 
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1799,  on  a  voyage  from  Hamburg  to  St.  Domingo,  having  in  her 
voyage  touched  at  Bourdeaux,  where  she  sold  part  of  the  goods 
brought  from  Hamburg,  and  took  a  quantity  of  iron  stores  and  other 
articles  for  St.  Domingo.  A  question  was  first  raised  as  to  the 
property  of  the  ship  and  cargo ;  and  2dly,  supposing  it  to  be  neutral 
property,  Whether  a  trade  from  the  mother  country  of  France,  to  St 
Domingo,  a  French  colony,  was  not  an  illegal  trade,  and  such  as 
would  render  the  property  of  neutrals  engaged  in  it  liable  to  be  con- 
sidered as  the  property  of  enemies,  and  subject  to  confiscation  ?  It 
was  denied  that  St  Domingo  was  to  be  considered  in  its  present  state 
as  a  French  colony.  After  various  observations  on  these  points, 
fieirther  proof  was  directed  to  be  made  of  the  property ;  and  permis- 
sion was  given  to  both  parties  to  produce  information  as  to  the  state 
and  condition  of  St  Domingo  at  that  time. 

On  the  5th  of  August,  1800,  the  cause  was  heard  on  farther  {uroof. 

For  the  captors,  King^s  Advocate  and  Laurefice.  The  proofs  of 
property  that  have  been  brought  forward,  seem  not  to  be  exposed  to 
much  objection,  and  therefore  allowing  it  to  be  neutral  property,  the 
question  remains  only  as  to  the  efiect  of  the  trade  in 
•  which  it  has  been  engaged.  Whether  St  Domingo  is  [  *  187  ] 
not  to  be  taken  as  a  French  colony  ?  And  taking  it  so  to 
be,  Whether  i»roperty  so  engaged  in  trade,  between  the  mother 
country  and  her  colony,  is  not,  under  the  established  principles  of 
this  country,  subject  to  condemnation?  That  St  Domingo  is  to 
be  considered  as  a  French  colony,  sufficiently  appears  from  a  variety 
of  circumstances,  some  of  them  arising  in  this  very  cause ;  besides 
the  general  professions  of  Toussaint,  and  the  continual  communica- 
tions that  are  passing  between  that  colony  and  France,  we  find  in 
this  cause  an  exemption  of  duties,  in  respect  to  the  importation  of 
its  produce  into  France,  and  a  general  understanding  on  the  part 
of  Mr.  Jennish's  correspondent  at  Bourdeaux,  that  the  French 
laws  were  still  in  force  there.  Considering  besides,  that  no  proof 
which  the  court  can  receive,  has  been  produced  on  the  other  side, 
the  fact  may  be  assumed  without  farther  argument,  that  St  Do- 
mingo was  a  French  colony,  and  that  sufficient  ground  is  laid  for  the 
operation  of  the  principle  of  law,  which  has  always  been  applied  to 
such  cases.  As  to  the  general  principle  of  law,  it  has  so  often  been 
a  vezala  questio  in  this  court,  that  it  will  not  be  necessary  to  go  at 
length  into  all  the  details  of  history  and  reasoning  by  which  it  is 
supported.  It  will  be  sufficient  to  advert  to  the  principles  of  the  war 
of  1766;  when  this  matter  was  fully  settled  on  principles  that  have 
never  yet  been  abandoned,  notwithstanding  that  they  may  have  un- 
dergone temporary  relaxations ;  —  as  in  the  last  war,  owing  to  the  fai* 
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lacious  professions  of  the  French  government,  as  to  the  changes  of 

their  colonial  system.     It  is  notorious  that  these  professions 
[  *  188  ]  proved  untrue ;  the  *  former  principle  was  reestablished,  and 

has  ever  since  been  taken  to  be  in  full  force,  as  far  as  it  is 
not  relaxed  by  the  orders  of  council  that  have  issued  this  war. 

The  first  orders  of  1793  contained  no  relaxation  whatever.  In 
January,  1794,  fresh  instructions  issued,  directing  the  bringing  in  of 
West  India  produce  coming  to  Europe,  being  a  relaxation  as  to  the 
intercourse  of  America  with  the  West  India  markets;  a  change 
thought  reasonable  from  the  particular  situation  of  that  country,  and 
the  treaties  that  had  been  made  with  it,  but  not  operating  as  any 
abandonment  of  the  general  principle,  as  it  respected  the  colonial  sys- 
tem of  Europe.  Afterwards,  a  farther  relaxation  took  place,  26th 
January,  1798,  as  to  the  allowance  of  bringing  the^  produce  of  the 
West  India  islands  to  Europe,  but  only  to  the  ports  of  this  country, 
or  to  some  port  of  the  country  to  which  the  neutral  merchant  be- 
longed. This  is  the  extent  of  the  relaxations  that  have  passed.  They 
have  not  gone  so  far  as  to  authorize  a  commerce  between  the  colony 
and  the  mother  country ;  and  by  parity  of  reasoning  there  can  be  no 
pretence  to  say,  there  has  been  any  relaxation,  as  to  the  outward 
trade,  from  the  mother  country  of  the  belligerent  to  the  colony.  In 
point  of  principle  there  can  be  no  distinction  made.  There  is  the 
same  support  and  maintenance  of  their  revenues  by  payment  of 
duties,  the  same  employment  of  the  experience  and  industry  of 
'  French  merchants  in  assorting  the  cargo,  and  the  same  return  of 
profits  to  them.  On  the  contrary,  the  injury  to  the  other  belligerent 
is,  in  some  respects,  greater,  as  it  furnishes  a  suppyiof  war  stores,  as 
appears  by  many  of  the  articles  of  this  cargo,  hemp,  flax,  iron,  bricks. 

It  is,  besides,  a  general  consequence  of  these  outward 
[  *  189  ]  •  speculations,  that  they  bring  a  return  of  importation  of 

colonial  produce  into  France ;  as  it  appears  in  this  case  that 
many  neutral  ships  had  gone  from  Bourdeaux  to  St  Domingo,  which 
had  found  their  way  back  to  Bourdeaux,  although  the  return  of  this 
particular  vessel  is  represented  to  have  been  destined  for  Hamburg. 
On  these  grounds  it  is  submitted,  that  this  is  an  illega  Itrade,  subject- 
ing the  property  engaged  in  it  to  condemnation. 

For  the  claimant,  Arnold  and  Sewell  The  particulars  of  this  case 
are,  that  it  was  a  speculation,  beginning  at  Hamburg,  to  send  certain 
goods  to  the  market  of  St.  Domingo,  with  a  liberty  of  touching  at 
Bourdeaux,  where  some  of  the  goods  were  to  be  landed  and  others 
taken  in  for  St  Domingo.  In  the  original  scheme  of  the  voyage  the 
bricks  and  iron  pots  were  to  have  been  carried  on  to  St  Domingo ; 
but  it  being  found  at  Bourdeaux,  that  some  difficulties  were  likely  to 
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arise  at  tbe  cnstom-house,  on  clearing  out  sach  articles,  and  as  it  was 
apprehended  that  similar  difficulties  might  arise  at  St  Domingo,  they 
were  landed  at  Bourdeaux,  to  be  sent  back  to  Hamburg,  and  other 
articles  of  tbe  same  kind,  but  about  which  the  same  difficulties  were 
not  likely  to  arise,  were  put  on  board.  The  hemp,  about  which  some 
argument  was  at  first  attempted  to  be  raised,  was  not  on  board  at 
the  time  of  capture,  and  therefore  it  is  conceived  that  may  be  laid  out 
of  the  case.  The  principal  question  arises  on  the  legality  of  going 
on  a  voyage  of  this  description,  from  a  port  of  France  to  a  French 
colony.  In  respect  to  the  state  of  St.  Domingo,  it  cannot  be  denied, 
that  the  representations  of  the  state  of  the  island  were 
numerous  and  opposite,  clearly  showing  *  that  the  island  [  *  190  ] 
was  at  least  in  a  very  unsettled  state,  and  affording  a  just 
cause  of  impression  on  the  mind  of  Mr.  Jennish,  to  suppose  it  was  no 
longer  a  French  colony.  There  is  at  least  a  fair  ground  for  the  in- 
ducement, under  which  Mr.  Jennish  states  himself  to  have  acted, 
^  in  engaging  in  this  trade,  principally  owing  to  the  unsettled  state 
of  the  island."  It  being  shown  that  there  was  sufficient  to  justify 
this  impression  on  the  part  of  Mr.  Jennish,  it  may  be  better  to  ad- 
dress the  argument  to  the  general  question,  allowing,  for  arguments 
sake,  that  St.  Domingo  was  at  this  time  a  French  colony. 

It  is  true  that  the  general  colonial  law  of  Europe  has  created  a 
monopoly,  from  which  other  countries  are  generally  precluded ;  at  the 
same  time  laws  respecting  colonies,  and  laws  respecting  trade  in 
general,  have  always  undergone  some  change  and  relaxation  after  the 
breaking  out  of  hostilities.  It  is  necessary  that  it  should  be  so,  with 
regard  to  the  rights  of  neutral  nations ;  because,  as  war  cannot  be 
carried  on  between  the  principal  powers  of  Europe,  in  such  a  manner 
as  to  confine  the  efiects  of  it  to  themselves  alone,  it  follows  that 
there  must  be  some  changes  and  variation  in  the  trade  of  Europe ; 
and  it  cannot  be  said  that  neutrals  may  not  take  the  benefit  of  any 
advantages  that  may  ojBFer  from  these  changes ;  because,  if  so,  it 
would  lead  to  a  total  destruction  of  neutral  trade.  If  they  were  to 
suffer  the  obstructions  in  their  old  trade,  which  war  always  brings 
with  it,  and  were  not  permitted  to  engage  in  new  channels,  it  would 
amount  to  a  total  extinction  of  neutral  commerce.  Such  a  position, 
therefore,  cannot  be  maintained,  that  they  may  not  avail  themselves 
of  what  is  beneficial  in  these  changes,  in  lieu  of  what 
they  must  *  necessarily  suffer,  in  other  parts  of  their  trade,  [  *  191  ] 
in  time  of  war.  It  is  not  meant  that  they  should  be  en- 
tirely set  at  liberty  firom  all  the  restrictions  of  peace,  —  that  would  be 
going  too  far.  But  that,  as  there  has  been  a  regular  course  of  relax- 
ations, as  well  in  our  navigation  laws  as  in  the  colonial  trade,  in 
11  • 
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admitting  importations  and  exportations  not  allowed  in  time  of 
peace,  it'^seems  not  to  be  too  much  to  say,  that  if  they  have  beea 
regularly  relaxed  in  forme/ wars,  neutral  merchants  may  think  them- 
selves at  liberty  to  engcige  in  it,  in  any  ensuing  war,  with  impunity ; 
and  it  does  justify  a  presumption,  that,  as  a  belligerent  country 
allows  a  change  in  its  own  system  as  necessary,  and  invites  neutrals 
to  trade  in  its  colonies  under  relaxations,  so  it  would  allow  them  to 
trade  in  the  same  manner,  with  the  colonies  of  the  enemy.  It  may 
be  said  that  the  strict  principle  of  war  is,  to  do  all  possible  mischief 
to  your  enemy,  and  destroy  his  resources  and  trade,  as  much  as  you 
can.  This  may  be  true  in  theory,  but  it  must  be  understood  only  as 
the  strict  theoretic  principle,  which,  in  practice,  is  limited  by  other 
considerations,  and  by  rights  of  other  parties.  The  whole  trade  of  the 
enemy  cannot  be  destroyed  without  the  greatest  injury  to  neutral  na- 
tions ;  therefore  this  right  against  the  enemy  must  be  limited,  in  some 
degree  by  the  rights  of  neutral  trade.  If  yqu  can  find,  indeed,  a  trade 
wholly  and  exclusively  confined  to  the  enemy,  that  is  the  point  on 
which  it  is  lawful  for  you  to  strike.  That  was  the  rule  and  the  found- 
ation of  the  principles  set  up  in  1756.  The  state  of  the  colonies  at  that 
time  justified  it  The  system  remained  entire ;  and  as  long  as  the  colo- 
nial trade  remained  an  exclusive  trade,  that  was  the  point  on 
[  *  192  ]  which  it  was  lawful  to  strike ;  *  but  since  that  time  relaxa- 
tions have  been  regularly  admitted.  At  the  commencement 
of  the  last  war  it  was  so  allowed  to  be,  and  on  that  account  the  same 
principle  was  so  enforced ;  the  principle  might  not  be  abandoned,  but 
the  fact  being,  that  the  French  had  opened  their  ports,  the  principle 
was  not  applied.  In  the  same  manner  the  French  have  opened  their 
iports  in  this  war,  and  various  relaxations  have  been  admitted ;  it  is 
jiow  held  to  be  an  allowable  trade  from  a  neutral  country  to  the 
colony  of  a  belligerent  The  war  commenced  with  a  general  prohi- 
bition in  the  instructions  of  November,  1793,  and  all  vessels  were 
directed  to  be  taken  that  were  carrying  supplies  to  the  colonies  of  the 
enemy,  or  bringing  produce  firom  them;  but  these  were  relaxed  in 
January,  1794,  and  other  instructions  issued  of  narrower  extent  It 
was  then  directed  to  bring  in  those  vessels  that  were  carrying  West 
India  produce  from  the  West  India  islands  to  Europe,  and  those  that 
appeared  to  be  going  to  such  islands  in  the  West  Indies  as  were 
under  blockade.  This  seems  to  be  the  only  restriction  on  trade  to  the 
West  India  islands,  that  it  should  not  be  going  to  islands  under 
blockade.  This  order  continued  in  force  four  years,  till  the  restriction 
was  still  farther  taken  off,  by  allowing  neutral  vessels  to  carry  West 
India  produce  to  Europe,  either  to  our  ports  or  to  the  ports  of  their 
•own  country.    It  is  not  asserted  that  the  whole  of  the  colonial  trade 
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is  laid  open  by  these  relaxations,  or  that  a  neutral  ship  raight  go  from 
a  port  of  France  to  a  colony  and  back  again  to  France,  making  one 
whole  and  entire  transaction.  In  that  case  the  returns  would  be 
projected  before  the  voyage  began;  and  that,  it  must  be 
allowed,  *  would  be  only  the  trade  of  the  enemy  on  increased  [  *  193  ] 
freight  But  as  to  separate  voyages  the  matter  is  very  dif- 
ferent ;  as  well  in  regard  to  the  nature  and  effect  of  the  trade  itself, 
as  to  the  terms  of  the  instructions  respecting  it.  The  legality  of 
the  trade  homeward  from  the  colony  to  France,  is  a  question  at 
present  suspended  before  the  Lords ;  and  such  a  trade  might  be  con- 
strued to  fall  within  the  scope  of  the  king's  instructions,  although  it 
is  not  so  affirmatively  expressed ;  but  this  trade  outward  to  the 
colony  cannot,  by  any  implication,  come  within  the  terms  of  the  in- 
struction. It  remains  then,  only  to  inquire.  Whether  there  is  any 
thing  in  the  nature  of  it,  that  should  induce  the  court  to  consider  it 
as  illegal  ?  It  cannot  be  illegal  on  the  ground  that  it  is  not  legal  for 
the  neutral  to  go  to  the  colony  of  the  enemy,  because  he  is  now 
allowed  to  go  from  his  own  port ;  therefore  the  same  supplies  may  be 
afforded.  It  cannot  be,  that  he  assists  the  enemy  by  taking  articles 
firom  the  mother  country ;  that  he  might  do  circuitously,  by  going  to 
his  own  country  first,  with  equal  advantage  to  the  mother  country,  in 
respect  to  its  revenue  arising  from  duties.  On  these  grounds  it  can- 
not be  illegal ;  neither  is  it  made  so  by  notification,  or  in  the  king's 
instructions  to  his  cruisers.  With  respect  to  authorities,  it  cannot  be 
expected  that  there  should  be  any.  The  question  has  not  arisen  in 
this  war ;  or  it  would  not  be  to  be  discussed  so  much  at  length  in  the 
present  case.  During  the  last  war  there  could  not  arise  any  prece- 
dent, as  there  was  then  a  general  relaxation.  But  there  is  a  case,  of 
The  Vernagling,^  in  1786,  where  freight  was  given  to  a  neutral  ship 
going  from  Marseilles  to  a  French  colony  and  back ;  from  which  it 
appears  that,  whilst  neutrals  were  admitted  generally  to 
partake  in  *  the  colonial  trade,  it  was  not  thought  to  af-  [  *  194  ] 
ford  any  ground  of  distinction  that  they  were  going  firom  a 
French  port 

Judgment. 
Sir  W.  Scott.  This  is  the  case  of  a  ship  taken  on  a  voyage 
originally  from  Hamburg,  first  to  Bourdeaux,  where  she  discharged 
part  of  her  cargo,  and,  having  taken  on  board  other  goods,  proceeded 
to  the  colony  of  St  Domingo,  and  was  taken  in  this  period  of  the 
voyage.  The  first  point  made,  on  the  part  of  the  claimants,  is,  that 
St  Domingo  is  not  to  be  considered  sis  a  French  colony,  but  as  in  a 

1  FWcvoLLp.  800. 
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state  of  independence ;  and  a  second  point  made  is,  that  even  if  it 
were  considered  as  French,  yet,  as  the  English  have  themselves 
traded  with  that  island,  tliis  must  be  deemed  a  permission  to  the 
subjects  of  neutral  countries  to  do  the  like.  In  proof  of  the  former 
allegation,  an  attempt  was  tnade  to  introduce  extracts  from  the  com- 
mon English  newspapers,  which  the  court  would  not  permit  to  be 
read ;  the  Gazette  is  the  only  authcnrity  of  this  species  admitted  and 
respected  by  the  court,  for  reasons  too  obvious  to  require  a  particular 
notice.  From  other  more  legitimate  evidence  than  any  contained  in 
unauthorized  publications  of  that  nature,  I  think  it  is  legally  to  be 
held  that  St.  Domingo  continues  a  French  colony.  It  appears  that  a 
direct  commercial  correspondence  and  communication  is  carried  on 
between  France  and  that  island,  which  could  hardly  be  if  it  was 
deemed  to  be  iif  a  state  of  revolt  and  dbruption  from  the  mother 
country.  The  French  custom-house  ordinances  and  regulations 
appear  all  to  be  in  full  force  there ;  ships  go  certificated  and 
[  *  195  ]  bonded,  as  upon  the  former  system ;  and  if  there  are  *  parts 
of  the  island  not  under  French  dominion,  it  does  not  at  all 
appear  that  it  was  in  view  of  the  present  psurties  to  trade  with  those 
parts  exclusively. 

Upon  the  second  preliminary  point,  namely,  that  an  English 
trading  with  this  French  colony  must,  at  all  events,  be  deemed 
an  authorization  of  the  same  trade  to  the  subjects  of  other  countries, 
I  have  only  to  observe  that  it  might  be  admitted,  to  have  that  efiect, 
if  the  fact  were  true  in  the  degree  necessary  to  support  the  conclu- 
sion. The  matter  of  illegality  imputed  to  the  present  claimants  is  a 
direct  trading  between  the  mother  country  of  the  enemy  and  his 
colony,  —  a  lending  of  themselves  to  the  purpose  of  a  direct  commu- 
nication between  the  two.  To  show  that  Englishmen  have  traded 
to  St  Domingo,  and  under  the  authority  of  their  government,  is  not 
showing  enough,  unless  it  is  likewise  shown  that  they  had,  under 
that  authority,  lent  themselves  to  be  the  instruments  of  a  direct  com- 
mercial correspondence  between  France  and  its  colony.  A  trading 
between  the  dominions  of  Great  Britain  and  St.  Domingo  could 
authorize  no  more  than  a  trading  between  the  neutral  country  itself 
and  that  colony. 

On  the  other  hand,  it  has  been  pressed  against  the  <daimants  that 
that  some  part  of  the  cargo  which  came  from  Hamburg,  and  was 
discharged  at  Bourdeaux,  was  contraband ;  and,  being  the  property 
of  the  same  persons,  would  affect  the  goods  which  travelled  with 
them  from  Hamburg,  and  were  proceeding  onwards  to  their  ulti- 
mate destination  of  St  Domingo.  The  goods  which  are  charged  to 
be  of  the  nature  of  contraband,  are  hemp,  or  some  sunilar  sub- 
stance, under  another  name,  fit  f(»  the  manufacture  of  ropes.    As 
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*  these  commodities  are  not  now  remaining  on  board  the  [  *  196  ] 
ship,  they  cannot  become  the  subjects  of  any  inspection 
which  the  court  could  order,  for  the  purpose  of  ascertaining  their  real 
nature  and  probable  use.  It  is  argued,  indeed,  that  the  claimants' 
agents  at  Bourdeaux  speak,  in  a  letter,  of  their  expectation  that  the 
rope-makers  employed  by  the  government  at  that  place  would  pur- 
chase them.  But  it  does  not  appear  that  these  persons  had  them- 
selves seen  the  articles,  or  that  they  had  any  thing  more  than  a 
general  hope  that  the  goods  might  find  a  vent  of  that  kind.  On  the 
other  hand,  it  appears  that  these  goods  had  been  inspected  by  a  Bri- 
tish man-of-war  at  Dover,  when  the  ship  put  in  there  in  the  course  of 
her  voyage  to  Bourdeaux.  There  is  reason  to  presume  that  the 
search  was  not  made  in  a  perfunctory  manner ;  it  W€ls  made  in  a 
harbor  where  a  search  could  be  conveniently  made,  and  by  persons 
generally  sincere  enough  in  their  desire  to  make  such  searches  effect- 
ual. The  inference  is,  that  they  were  not  of  a  contraband  nature ; 
at  best  it  is  left;  ambiguous,  and  without  any  particular  means 
remaining  of  affording  a  certainty  upon  the  matter.  If  so,  it  is  use- 
less to  inquire  what  the  effect  of  contraband  in  such  circumstances 
would  have  been.'  I  shall  say  no  more,  than  that  I  incline  to  think 
that  the  discharge  of  the  goods  at  Bourdeaux  would  have  extin- 
guished their  powers  of  infection.  It  would  be  an  extension  of  this 
rule  of  infection,  not  justified  by  any  fonyier  application  of  it,  to  say 
that,  after  the  contraband  was  actually  withdrawn,  a  mortal  taint 
stuck  to  the  goods  with  which  it  had  once  travelled,  and  rendered 
them  liable  to  confiscation  even  after  the  contraband  itself  was  out 
of  its  reach. 

*  Another  consideration  was  likewise  pressed  against  [  *  197  ] 
these  goods, — that,  having  been  entered  at  Bourdeaux  and 
exported  from  thence,  it  must  be  deemed  an  actual  exportation  from 
that  port,  and,  consequently,  that  they  are  liable  to  be  treated  legally 
in  the  same  manner  (whatever  that  manner  may  be,)  as  the  goods 
first  put  on  board  at  Bourdeaux.  I  incline  to  think  that  this  would 
be  much  too  rigorous  an  application  of  principles  rather  bdonging  to 
the  revenue  law  of  this  kingdom,  —  a  system  of  law  having  little  in 
common  with  the  general  prize  law  of  nations, — and  that  these  goods 
are  entitled  to  be  considered  as  coming  from  Hamburg,  the  original 
place  of  their  shipment ;  and  former  decisions  having  fully  established 
that  a  direct  commerce  from  a  neutral  country  to  a  French  settlement 
was  open,  I  decree  restitution  of  these  goods,  which  all  appear  to  be 
neutral  property.^ 

1  [For  decisions  as  to  continuity  of  voyages,  see  The  Maria,  5  C.  Bob.  865,  and 
note.] 
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Upon  the  mere  question  of  property,  as  it  respects  all  the  goods  as 
well  as  the  ship,  I  see  no  reason  to  ent^rtcdn  a  legal  doubt  Consi- 
dering them  as  neutral  properly,  I  shall  proceed  to  the  principal  ques- 
tion in  the  case,  namely,  whether  neutral  property,  engaged  in  a 
direct  traffic  between  the  enemy  and  his  colonies,  is  to  be  considered 
by  this  court  as  liable  to  confiscation.  And  first,  with  respect  to  the 
goods. 

Upon  the  breaking  out  of  a  war,  it  is  the  right  of  neutrals  to  cany 
on  their  accustomed  tirade,  with  an  exception  of  the  particular  cases 
of  a  trade  to  blockaded  places,  or  in  conisraband  articles,  (in  both 
which  cases  their  property  is  liable  to  be  condemned,)  and  of  their 
ships  being  liable  to  visitation  and  search ;  in  which  case, 
[  •  198  ]  however,  they  are  entitled  to  fireight  and  expenses.  •  I  do 
not  mean  to  say  that,  in  the  accidents  of  a  war,  the  pro- 
perty of  neutrals  may  not  be  variously  entan^ed  and  endangered ; 
in  the  nature  of  human  connections,  it  is  hardly  possible  that  incon- 
veniences of  this  kind  should  be  altogether  avoided.  Some  neutrals 
will  be  unjustly  engaged  in  covering  the  goods  of  the  enemy,  and 
others  will  be  unjustly  suspected  of  doing  it.  These,  inconveniences 
are  more  than  fully  balanced  by  the  enlargement  of  their  comm^ce. 
The  trade  of  the  belligerents  is  lisualiy  interrupted  in  a  great  degree, 
and  falls,  in  the  same  degree,  into  the  lap  of  neutrals.  But,  without 
reference  to  accidents  of  the  one  kind  or  other,  the  general  rule  is, 
that  the  neutral  has  a  right  to  carry  on,  in  time  of  war,  his  accus- 
tomed trade  to  the  utmost  extent  of  which  that  accustomed  larade  is 
capable.  Very  different  is  the  case  of  a  trade  which  the  neutral  has 
never  possessed,  which  he  holds  by  no  title  of  use  and  haUt  in  times 
of  peace,  and  which,  in  fact,  can  obtain  in  war  by  no  other  title 
than  by  the  success  of  the  one  belligerent  against  tiie  other,  and  at 
the  expense  of  that  very  belligerent  under  whose  success  he  seta 
up  his  title,  —  and  such  I  take  to  be  the  colonial  trade,  generally 
speaking. 

What  is  the  colonial  trade,  generally  speaking?     It  is  a  trade 
generally  shut  up  to  the  exclusive  use  of  the  mother  country  to 
which  the  colony  belongs,  and  this  to  a  double  use :  that  of  supply- 
ing a  market  for  the  consumption  of  native  commodities,  and  the 
other  of  furnishing  to  the  mother  country  the  peculiar  commodities 
of  the  colonial  regions.     To  these  two  purposes  of  the  mother  coun- 
try the  general  policy  respecting  colonies  belonging  to  the 
[  •  199  ]  states  of  Europe  *  has  restricted  them.     With  respect  to 
other  countries,  generally  speaking,  the  colony  has  no  exist- 
ence.    It  is  possible  that,  indirectiy  and  remotely,  such  colonies  may 
affect  the  commerce  of  other  countries.     The  manufactures  of  Ger- 
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many  may  find  their  way  into  Jamaica  or  Gnadalonpe,  and  the  sugar 
of  Jamaica  or  Gnadalonpe  into  the  interior  parts  of  Gfermany ;  bnt, 
as  to  any  direct  commnnication  or  advantage  resulting  therefrom, 
Gnadalonpe  and  Jamaica  are  no  more  to  Germany  than  if  they  were 
settlements  in  the  mountains  of  the  moon ;  to  commercial  purposes, 
they  are  not  in  the  same  planet  If  they  were  annihilated,  it  would 
make  no  chasm  in  the  commercial  map  of  Hamburg.  If  Gnada- 
lonpe could  be  sunk  in  the  sea,  by  the  effect  of  hostility,  at  the  begin- 
ning of  a  war,  it  would  be  a  mighty  loss  to  France,  as  Jamaica 
would  be  to  England,  if  it  could  be  made  the  subject  of  a  similar  act 
of  violence,  Bnt  such  events  would  find  their  way  into  the  chro- 
nicles of  other  countries  as  events  of  disinterested  curiosity,  and 
nothing  more. 

Upon  the  interruption  of  a  war,  what  are  the  rights  of  belligerents 
and  neutrals  respectively,  regarding  such  places  ?  It  is  an  indubita- 
ble right  of  the  belligerent  to  possess  himself  of  such  places,  as  of 
any  other  possession  of  his  enemy.  This  is  his  common  right ;  but 
he  has  the  certain  means  of  carrying  such  a  right  into  effect,  if  he 
has  a  decided  superiority  at  sea.  Such  colonies  are  dependent  for 
their  existence,  as  colonies,  on  foreign  supplies.  If  they  cannot  be 
supplied  and  defended,  they  must  fall  to  the  belligerent,  of  course ; 
and  if  the  belligerent  chooses  to  apply  his  means  to  such  an  object, 
what  right  has  a  third  party,  perfectly  neutral,  to  step  in 
and  prevent  the  execution  ?  •  No  existing  interest  of  his  is  [  *  200  ] 
afiected  by  it ;  he  can  have  no  right  to  apply  to  his  own  use 
the  beneficial  consequences  of  the  mere  act  of  the  belligerent,' and  to 
Mty>  —  "  Tm®  i*  is  you  have,  by  force  of  arms,  forced  such  places  out 
of  the  exclusive  possession  of  the  enemy,  but  I  will  share  the  benefit 
of  the  conquest,  and,  by  sharing  its  benefits,  prevent  its  progress. 
You  have  in  efiect,  and  by  lawful  means,  turned  the  enemy  out  of 
the  possession  which  he  had  exclusively  maintained  against  the 
whole  world,  and  with  whom  we.  have  never  presumed  to  interfere ; 
bnt  we  will  interpose  to  prevent  his  absolute  surrender,  by  the  means 
of  that  very  opening  which  the  prevalence  of  your  arms  alone  has 
effected.  Supplies  shall  be  sent,  and  their  products  shall  be  ex- 
ported. Yon  have  lawfully  destroyed  his  monopoly,  bnt  you  shall 
not  be  permitted  to  possess  it  yourself.  We  insist  to  share  the 
finits  of  your  victories;  and  your  blood  and  treasure  have  been 
expended,  not  for  your  own -interest,  bnt  for  the  conmion  benefit  of 
others.'^ 

Upon  these  grounds,  it  cannot  be  contended  to  be  a  right  of  neu- 
trals, to  intrude  into  a  commerce  which  had  been  uniformly  shut 
against  them,  and  which  is  now  forced  open  merely  by  the  {»ressure  of 
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war;  for  when  the  enemy,  under  an  entire  inability  to  supply  his 
colonies  and  to  export  their  products,  affects  to  open  them  to  neu- 
trals, it  is  not  his  will  but  his  necessity  that  changes  his  system ;  that 
change  is  the  direct  and  unavoidable  consequence  of  the  compulsion 
of  war ;  it  is  a  measure  not  of  French  councils,  but  of  British  force. 

Upon  these  and  other  grounds,  which  I  shall  not  at  pre- 
[  *  201  ]  sent  enumerate,  an  instruction  issued  at  an  early  •period  for 

the  purpose  of  preventing  the  communication  of  neutrals 
with  the  colonies  of  the  enemy,  intended,  I  presume,  to  be  carried 
into  effect  on  the  same  footing  on  which  the  prohibition  had  been 
legally  enforced  in  the  war  of  1756;  a  period  when  Mr.  Justice 
Blackstone  observes,  the  decisions  on  the  law  of  nations  proceeding 
from  the  Court  of  Appeals,  wei^  known  and  revered  by  every  state 
in  Europe. 

Upon  further  inquiry  it  turned  out  that  one  favored  nation,  the 
Americans,  had  in  times  of  peace  been  permitted,  by  special  conven- 
tion, to  exercise  a  certain  very  limited  commerce  with  those  colonies 
of  the  French,  and  it  consisted  with  justice  that  that  case  should 
be  specially  provided  for ;  but  no  justice  required  that  the  provision 
should  extend  beyond  the  necessities  of  that  case.  Whatever  goes 
beyond,  is  not  given  to  the  demands  of  strict  justice,  but  is  matter  of 
relaxation  and  concession. 

Different  degrees  of  relaxation  have  been  expressed  in  different 
instructions  issued  at  various  times  during  the  existence  of  the  war. 
It  is  admitted  that  no  such  relaxation  has  gone  the  length  of  author- 
izing a  direct  commerce  of  neutrals  between  the  mother  country  of 
the  enemy  and  its  colonies ;  because  such  a  commerce  could  not  be 
admitted  without  a  total  surrender  of  the  principle ;  for  allow  such  a 
commerce  to  neutrals,  and  the  mother  country  of  the  enemy  recovers, 
with  some  increase  of  expense,  the  direct  market  of  the  colonies,  and 
the  direct  influx  of  their  productions.  It  enjoys,  as  before,  the  duties 
of  import  and  export,  the  same  facilities  of  sale  and  supply,  and  the 

mass  of  public  inconvenience  is  very  slightly  diminished. 
[  *  202  ]  Even  supposing  that  this  trade  is  carried  'on  with  integrity, 

(which  it  is  difficult  to  hope  under  all  the  temptations  and 
opportunities  of  fraud  which  a  direct  intercourse  will  supply,)  there  is 
every  reason  to  believe  that  the  ancient  monopoly  will,  in  effect, 
revive  itself  without  the  aid  of  exclusive  prohibitions.  The  force  of  long 
established  connection,  and  of  ancient  habits  of  trade,  would  in  a 
great  measure  preserve  for  a  time  to  the  mother  country  its  ancient 
exclusive  commerce  with  colonies,  although  the  conununication 
might  be  legally  open  to  the  merchants  of  other  countries. 

Much  argument  has  been  employed  on  grounds  of  commercial 
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analogy ;  this  trade  is  allowed ;  that  trade  is  not  more  injurious. 
Why  not  that  to  be  considered  as  equally  permitted  ?  The  obvious 
answer  is,  that  the  true  rule  to  this  court  is,  the  text  of  the  instruc- 
tions ;  what  is  not  found  therein  permitted,  is  understood  to  be  pro- 
hibited, upon  this  plain  principle,  that  the  colony  trade  is  generally 
prohibited,  and  that  whatever  is  not  specially  relaxed  continues  in  a 
state  of  interdiction.  The  utmost  that  could  be  contended  would  be, 
that  a  commerce  exactly  ejusdem  generis  et  gradus  would  be  entitled 
to  the  favor  of  the  permission ;  but  the  relaxation  is  not  to  be 
extended  by  construction,  particularly  where  authority  has  been  gra- 
dual in  its  relaxation.  Where  it  has  distinguished,  and  stopped  short 
in  several  stages,  individuals  have  no  right  to  go  further,  upon  a  pri- 
vate speculation  of  their  own,  that  authority  might  as  well  have  gone 
further.  It  is  argued  that  the  neutxal  can  import  the  manufactures 
of  France  to  his  own  country  and  from  thence  directly  to  the  French 
colony.  Why  not  immediately  from  France,  since  the  same 
purpose  *is  effected  ?  It  is  to  be  answered,  that  it  is  effected  [  •  203  ] 
in  a  manner  more  consistent  with  the  general  rights  of  neu- 
trals, and  less  subservient  to  the  special  convenience  of  the  enemy. 
If  a  Hamburg  merchant  imports  the  manufacture  of  France  into  his 
own  country,  (which  he  will  rarely  do  if  he  has  like  manufactures  of 
his  own,  but  which  in  all  cases  he  has  an  uncontrollable  right  to  do,) 
and  exports  them  afterwards  to  the  French  colony,  which  he  does 
not  in  their  original  French  character,  but  as  goods  which,  by  import- 
ation, had  become  a  part  of  the  national  stock  of  his  own  neutral 
country,  they  come  to  that  colony  with  aU  the  inconvenience  of  aggra- 
vated delay  and  expense.  So  if  he  imports  from  the  colony  to  Ham- 
burg, and  afterwards  to  France,  the  commodities  of  the  colony,  they 
come  to  the  mother  country  under  a  proportionable  disadvantage;  in. 
short  the  rule  presses  upon  the  supply  at  both  extremities,  and,  there- 
fore, if  any  considerations  of  advantage  may  influence  the  judgment 
of  a  belligerent  country  in  the  enforcement  of  the  right,  which  upon 
principle  it  possesses,  to  interfere  with  its  enemy's  colonial  trade,  it 
is  in  that  shape  of  this  trade,  that  considerations  of  this  nature  have 
their  chief  and  most  effective  operation. 

It  is  an  argument  rather  of  a  more  legal  nature  than  any  derived 
from  these  general  topics  of  commercial  policy,  that  variations  are 
made  in  the  commercial  systems  of  every  country,  in  wars  and  on 
account  of  wars,  by  means  of  which  neutrals  are  admitted  and  invited 
into  different  kinds  of  trade,  for  they  which  stand  usually  excluded ; 
and  if  so,  no  one  belligerent  country  has  a  right  to  interfere 
with  neutrals  for  acting  under  variations  of  a  like  kind  *  made  [  *  204  J 
for  similar  reasons  in  the  commercial  policy  of  its  enemy. 
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And  certainly  if  this  proposition  could  be  maintained  without  any 
limitation,  that  wherever  any  variation  whatever  is  made  during  a 
war  and  on  account  of  the  state  of  war,  the  party  who  makes  it 
binds  himself  in  all  the  variations  to  which  the  necessities  of  the 
enemy  can  compel  him,  the  whole  colony  trade  of  the  enemy  is  legal- 
ized ;  and  the  instructions  which  are  directed  against  any  part  are 
equally  unjust  and  impertinent ;  for  it  is  not  denied  that  some  such 
variations  may  be  found  in  the  commercial  policy  of  this  country 
itself;  although  some  that  have  been  cited  are  not  exactly  of  that 
nature.  The  opening  of  free  ports  is  not  necessarily  a  measure 
arising  from  the  demands  of  war,  it  is  frequently  a  peace  measure  in 
the  colonial  system  of  every  country ;  there  are  others  which  more 
directly  arise  out  of  the  necessities  of  war.  The  admission  of 
foreigners  into  the  merchant  service  as  well  as  into  the  military  ser- 
vice of  this  country;  the  permission  given  to  vessels  to  import 
commodities  not  the  growth,  produce,  and  manufacture  of  the  coun- 
try to  which  they  belong,  and  other  relaxations  of  the  act  of  naviga- 
tion and  other  regulations  founded  thereon ;  these,  it  is  true,  take 
place  in  war,  and  arise  out  of  a  state  of  war,  but  then  they  do  not 
arise  out  of  the  predominance  of  the  enemy's  force,  or  out  of  any 
necessity  resulting  therefrom,  and  that  I  take  to  be  the  true  found- 
ation of  the  principle.  It  is  not  every  convenience  or  even  every 
necessity  arising  out  of  a  state  of  war,  but  that  necessity  which 
arises  out  of  the  impossibility  of  otherwise  providing  against  the 
urgency  of  distress  inflicted  by  the  hand  of  a  superior  enemy,  that 
can  be  admitted  to  produce  such  an  effect  Thus  in  time 
[  •  205  ]  of  war  *  every  country  admits  foreigners  into  its  general  ser- 
vice ;  every  country  obtains,  by  the  means  of  neutral  vessela, 
those  products  of  the  enemy's  country  which  it  cannot  possibly 
receive,  either  by  means  of  his  navigation  or  it^  own.  These  are 
ordinary  measures  to  which  every  country  has  resort  in  every  war, 
whether  prosperous  or  adverse.  They  arise,  it  is  true,  out  of  a  state 
of  war,  but  are  totally  independent  of  its  events,  and  have,  therefore, 
no  common  origin  with  these  compelled  relaxations  of  the  colonial 
monopoly ;  these  are  acts  of  distress,  signals  of  defeat  and  depres- 
sion ;  they  are  no  better  than  partial  surrenders  to  the  force  of  the 
enemy,  for  the  mere  purpose  of  preventing  a  total  dispossession.  I 
omit  other  observations  which  have  been  urged  and  have  their  force ; 
it  is  sufficient  that  the  variations  alluded  to,  stand  upon  grounds  of  a 
most  distinguishable  nature. 

Upon  the  whole  view  of  the  case  as  it  concerns  the  goods  shipped 
at  Bourdeaux,  I  am  of  opinion  that  they  are  liable  to  confiscation. 
I  do  not  know  that  any  decision  has  yet  been  pronounced  upon  this 
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subject;  but  till  I  am  better  instructed  by  the  judgment  of  a  superior 
tribunal,  I  shall  continue  to  hold  that  I  am  not  authorized,  either  by 
general  legal  principles  applying  to  this  commerce,  or  by  the  letter  of 
the  king's  instructions,  to  restore  goods,  although  neutral  property, 
passing  in  direct  voyages  between  the  mother  country  of  the  enemy 
and  its  colonies.  I  see  no  favorable  distinction  between  an  outward 
voyage  and  a  return  voyage.  I  consider  the  intent  of  the  instruction 
to  apply  equally  to  both  communications,  though  the  return  voyage 
is  the  only  one  specifically  mentioned. 

The  only  remaining  question  respects  the  ship ;  it  belongs 
to  the  samQ  proprietors,  and  if  the  goods  •could  be  consi-  [  •206  ] 
dered  as  properly  contraband,  would  on  that  account  be  lia- 
ble to  confiscation,  for  in  the  case  of  clear  contraband  this  is  the  clear 
rule.     I  incline  to  apply  a  more  favorable  one  in  the  present  case. 
It  is  a  case  in  which  a  neutral  might  more  easily  misapprehend  the 
extent  of  his  own  rights ;  it  is  a  case  of  less  simplicity,  and  in  which 
he  acted  without  the  notice  of  former  decisions  upon  the  subject. 
The  ship  came  from  Hamburg  in  the  commencement  of  the  voyage ; 
she  was  not  picked  up  for  this  particular  occasion,  but  was  intended 
to  be  employed  in  her  owner's  general  commerce.     Attending  to 
these  considerations,  I  shall  go  no  further  than  to  pronounce  for  a 
forfeiture  of  freight  and  expenseS|  with  a  restitution  of  the  vessel. 

Cargo,  taken  in  at  Bourdeaux,  condenmed.     Ship  restored,  with- 
out freight. 


On  the  same  day,  in  the  case  of  The  Rose,  Young,  master. 

Which  was  a  case  of  an  American  ship  going  from  Amsterdam 
to  Guadaloupe,  with  an  assorted  cargo,  claimed  on  behalf  of  Ame- 
rican merchants. 

The  Court.  With  respect  to  this  case  it  differs  only  from  the 
last,  in  this  circumstance,  that  it  is  the  case  of  a  voyage  from  one 
enemy  to  the  colony  of  another  enemy  allied  in  the  war.  I  am  of 
opinion,  that  this  does  not  form  a  solid  distinction.  On  the  principles 
which  I  have  laid  down,  I  think  it  would  be  impossible  to  maintain 
the  rule  of  law  without  applying  it  also  in  this  extent 

Sentence — the  same. 
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[  •  209  ]  *  The  Christopher,  Slyboom,  master. 

November  18, 1799. 

Condemnation  in  France  of  a  British  ship,  taken  by  a  French  privateer  into  a  Spaniih  port, 
and  lying  there  at  the  time  of  condemnation,  held  valid.  [Spain  being  the  allj  of 
France.]! 

This  was  a  case  of  a  British  prize-ship  taken  by  the  French,  and 
carried  into  the  Spanish  port  of  St.  Sebastian;  from  whence  the 
ship's  papers  were  transmitted  to  France,  and  a  sentence  of  con- 
demnation passed  at  Bayonne,  May  9th,  the  ship  still  lying  in  the 
Spanish  port  The  ship  was  then  sold  to  the  present  claimant,  a 
merchant  of  Altona ;  and  was  sailing  at  the  time  of  capture,  July, 
1799,  in  ballast,  from  St  Sebastian  to  Altona. 

On  the  part  of  the  captors.  It  was  contended  under  the  authority 
of  The  Fladoyen,^  that  this  was  a  purchase  resting  on  an  illegal  sen- 
tence of  condemnation;  and,  therefore,  that  it  could  not  avail,  to 
transfer  any  right  or  just  title  to  the  neutral  claimant 

Judgment. 
Sir  W.  Scott.     This  is  a  case  materially  differing  from  those  in 
which  condemnation  has  passed  on  ships  carried  into  a  neutral  coun- 
try; those  proceedings  have  been  held  illegal,  principally, 
[  •SIO  ]  because  it  was  not  to  •be  presumed  that  a  neutral  govern- 
ment would  so  far  depart  from  the  duties  of  neutrality  as  to 
permit  the  exercise  of  that  last  and  crowning  act  of  hostility,  if  I 
may  so  express  myself,  the  condemnation  of  the  property  of  one  belli- 
gerent to  the  other;  thereby  confirming  and  securing  him  in  the 
acquisition  of  his  enemy's  property  by  hostile  means.     But  this  will 
not  hold  good  with  respect  to  condemnations  passed  on  ships  brought 
into  the  ports  of  an  ally  in  the  war.     In  such  cases  there  is  nothing 
to  prevent  the  government  from  proceeding  to  that  last  act  of  hosti- 
lity ;  there  is  a'common  interest  between  them  on  the  subject ;  and 
both  governments  may  be  presumed  to  authorize  any  measures  con- 
ducing to  give  effect  to  their  arms ;  and  to  consider  each  other's  ports 
as  mutually  subservient.     I  am,  therefore,  inclined  to  hold  such  a 


[Oddy  V.  BoviU,  2  East  473.]  «  [1  C.  Bob.  185.] 
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condemnation  sufficient,  in  regard  to  property  taken  in  the  course  of 
the  operations  of  a  common  war. 

As  the  facts  of  purchase  appear  to  be  sufficiently  proved  on  the 
farther  proof  that  has  been  exhibited,  I  shall  decree  restitution  of  this 
ship  for  the  claimants. 

Ship  restored.^ 


•  The  Gertruyda,  De  Vries,  master.  [  •  211  ] 

November  19, 1799. 

Dutch  ships  detained  in  port  at  the  Cape  of  Good  Hope,  before  declaration  of  hostilities 
against  Holland,  claimed  as  droits  of  admiralty :  condemned  to  the  crown,  jwre  corona. 

This  was  a  case  on  the  admission  of  an  allegation  on  the  part  of 
the  admiralty,  claiming  to  have  the  Dutch  ships  taken  by  Lord  Keith 
at  the  Cape  of  Good  Hope  condemned,  as  droits  of  admiralty ;  as 
being  taken  in  port  subsequent  to  the  dedaration  of  hostilities  against 
Holland. 

Against  the  admission  of  the  allegation,  the  King^s  Advocate  and 
AmoUL  The  question  before  the  court  arises  on  a  capture  made  in 
the  year  1795 ;  and  it  is  undoubtedly  to  be  lamented  on  all  sides, 
that  distribution  should  have  been  long  prevented  by  any  confficting 
claims,  as  to  the  manner  in  which  it  shall  be  condemned.  It  now 
comes  forward  on  an  opposition  to  the  allegation,  that,  if  the  court 
should  think  there  is  no  ground  to  sustain  the  demand  set  up  on  the 
part  of  the  admiralty,  all  farther  delay  may  be  removed.  The  ques- 
tion is,  whether  certain  ships  taken  by  Lord  Keith  at  the  Cape  of 


1  In  The  Harmony,  Elbrecht,  Nov.  18th,  1799,  which  was  a  case  of  a  British  prLee- 
ship  taken  by  a  French  privateer,  and  carried  to  Helvetslays,  and  condemned  by  the 
French  CommisBary  of  Marine,  at  Botterdam,  6  Prair.  an  6,  25  May,  1798;  and  in 
the  case  of  The  Adelaide,  Fietrom,  nnder  circumstances  exactly  similar  f  further  proof 
being  required  to  be  given  of  the  property,  and  of  the  bond^fide  transfer  to  the  neutral 
claimant,  the  question  of  law  respecting  the  legality  of  such  condenmations  was  ex- 
pressly reserved. 

In  The  Betsy,  Kruger,  13  August,  1800,  which  was  a  case  under  circumstances 
exactly  similar,  the  question  of  law  was  waived ;  and  the  legality  of  the  condenmalion 
being  admitted  by  the  court,  further  proof  was  directed  to  be  made  of  the  &ct  of 
transfer. 

12' 
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Good  Hope,  and  detained  by  him  there  previous  to  the  act  of  cap- 
ture, shall  be  condemned  to  the  king  jure  coroiUBj  or  as  droits  of 
admiralty.  The  distinction  of  law  on  this  point,  it  is  apprehended, 
has  been  long  clearly  established,  '^  that  all  vessels  detained  in  port, 
and  found  there  at  the  breaking  out  of  hostilities,  are  condemned 
jure  coronce  to  the  king ;  and  that  all  coming  in  after  hostilities,  not 
voluntarily,  by  revolt,  but  ignorant  of  the  fact,  are  to  be  condemned 

as  droits  of  admiralty."     The  only  doubt  that  can  be  made 
[  •  212  ]  *  in  the  present  question  is,  to  determine  under  which  of 

these  descriptions  these  ships  are,  under  all  the  circum- 
stances preceding  and  attending  the  capture,  to  be  considered.  The 
circumstances  are  briefly  these :  —  On  the  11th  of  June,  1795,  Lord 
Keith  sailed  into  Symonds  Bay,  and  found  several  Dutch  ships  lying 
there ;  a  Dutch  packet  was  allowed  to  sail,  and  also  a  Dutch  frigate, 
The  Midenbleck,  on  the  21st  June ;  but  the  ships  in  question,  and 
several  other  merchant  ships  lying  there,  were  not  permitted  to  depart 
Lord  Keith  wrote  to  the  commanders  of  the  Dutch  ships  on  the 
28th  June,  stating  "  that,  from  some  unfriendly  appearances  in  the 
Governor  and  Council  at  the  Cape,  he  was  apprehensive  of  a  design 
to  deliver  the  colony  at  the  Cape  to  the  French  faction  that  had 
overrun  the  mother  country ;  and  that  he  was  commissioned  by  tiie 
king  of  Ghreat  Britain,  in  conjunction  with  the  stadtholder,  to  prevent 
such  a  measure,  and  accordingly  laid  his  commands  on  them  not  to 
move  from  that  place." 

It  is  impossible  to  contend,  therefore,  that  there  was  not  a  deten- 
tion and  embargo  and  restraint  of  princes  in  this  case,  or  that  the 
property  subsequently  taken  as  prize,  in  consequence  of  such  deten- 
tion, is  to  be  distinguished  in  any  way  from  property  taken,  under 
similar  circumstances,  in  Europe.  On  the  9th  of  July  a  farther  com- 
munication was  made  by  Lord  Keith,  "  that  it  would  be  necessary 
for  him  to  put  some  of  his  meli  on  board,  to  prevent  any  waste  or 
damage  of  the  cargo  of  the  ships,  or  any  mischievous  intention  that 

might  be  formed  of  setting  fire  to  them  ;  but  that  the  ves- 
[  •  213  ]  sels  were  not  to  *  be  considered  as  seized."     It  is  on  this 

expression,  perhaps,  that  the  claim  of  the  admiralty  is  now  set 
up ;  but,  whatever  might  be  the  terms  of  the  intercourse,  it  is  impos- 
sible to  say  these  ships  were  not  precisely  under  the  very  same  cir- 
cumstances, in  point  of  fact,  as  all  other  Dutch  property  detained  in 
the  ports  of  this  kingdom. 

All  this  passed  previous  to  the  declaration  of  Hostilites  against  Hol- 
land, which  did  not  issue  till  the  15th  of  September,  1795»  On  the 
18th,  Captain  Hardy  took'possession  of  one  of  the  Dutch  ships.  The 
WiUiamstadt  en  Boetslaar,  for  his  Majesty's  service,  under  a  contmis- 
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sion  granted  to  him  on  the  12th  of  that  month  by  Lord  Keith ;  this 
was  all  that  happened  previous  to  the  knowledge  of  the  declaration 
of  hostilities  agcdnst  Holland.  These  ships  remained  in  the  same 
state  till  the  month  of  May,  1796,  when  the  intelligence  of  hostilities 
was  received  at  the  Cape,  and  immediately  the  Dutch  flags  were 
struck,  and  the  ships  taken  possession  of  as  prize.  A  similar  question 
lias  ahready  been  determined  in  the  case  of  The  Overyssel,  which  was 
a  Dutch  ship  of  war,  detained  in  an  Irish  port  in  the  month  of  March, 
1795,  and  carried  into  the  Cove  of  Cork  for  security,  till  after  the 
declaration  of  hostilities.  The  colors  were  struck  October,  1795,  and 
the  ship  has  since  been  condemned  as  prize  to  the  crown.  The 
detention  which  has  happened,  as  well  in  that  case  as  in  the  present, 
is  all  that  can  in  any  case  take  place.  It  is  not  necessary  that  an 
actual  seizure  shall  be  made,  in  the  form  of  prize,  because  before  the 
proclamation  issues,  that  cannot  be.  An  embargo,  or  the 
forcible  detaining  of  such  vessels,  *  is  all  that  can  in  the  first  [  *  214  ] 
instance  be  put  in  force.  It  has  taken  placein  this  instance ; 
and  it  is  submitted  that  these  ships  stand  in  the  same  situation  and 
must  follow  the  same  course  as  all  the  other  Dutch  property  detained 
in  the  ports  of  this  kingdom,  before  the  actual  declaration  of  hostili- 
ties, and  since  condemned  ^ure  cororuB  to  the  king. 

For  the  allegation,  the  Advocate  of  the  Admiralty  and  Laurence.  If, 
in  the  ports  of  this  kingdom,  an  order  of  council  puts  a  general 
embargo  on  the  ships  of  any  foreign  state,  and  reprisals  afterwards 
take  place,  it  is  not  contended  that  such  vessels  would  not  be  con- 
demnable  as  prize  to  the  king,7ttre  coronas.  The  Overyssel  was  a  case 
of  that  description,  and  no  question  was  raised  about  it  It  passed 
in  a  manner  sub  silerUiOy  as  a  matter  of  common  condemnation,  and 
no  observation  was  made  upon  it,  but  many  material  distinctions 
seem  to  render  that  case  no  authority  on  the  present  question.  That 
ship  was  detained  on  an  embargo  laid  on  the  ports  of  this  kingdom, 
and  operating  therefore  with  just  force  and  authority  to  produce  its 
effect  But  no  embargo  issuing  in  this  country  can  operate  with  any 
effect,  beyond  the  limits  of  his  Majesty's  realms.  It  is  a  mere  nullity 
as  to  other  countries ;  and  no  instance  can  be  produced  of  an  attempt 
to  lay  an  embargo  on  the  ports  of  a  foreign  power.  The  detention, 
therefore,  which  is  asserted  to  have  taken  place  in  this  case,  could 
not,  if  it  were  proved,  operate  as  an  ordinary  embargo,  which  puts 
the  object  into  the  legal  possession  of  the  crown,  and  therefore  affords 
a  commencement  to  the  right  of  prize  if  hostilities  after- 
wards ensue  on  the  part  of  the  crown.  It  *  could  not  in  law  [  *  215  ] 
liave  operated  to  this  effect,  had  it  been  the  intention  of  the 
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parties  to  have  done  so.  But  the  very  terms  of  the  letters  that  passed 
are  sufficient  to  convince  the  court  that  during  the  whole  of  this  pre- 
vious transaction,  nothing  of  an  hostile  nature  ever  entered  into  the 
contemplation  of  the  parties.  The  first  letter^  states,  that  as  the 
appearance  on  the  part  of  the  colony  make  it  doubtful  whether  there 
may  not  be  an  intention  to  deliver  up  the  colony  to  the  French,  and 
as  my  instructions  particularly  direct  me  to  prevent  such  a  measure, 

and  secure  the  property  of  the  East  India  Company,  and 
[  •  216  ]  •  protect  it  from  embezzlement,  I  am  to  inform  you  that  no 

vessel  will  be  permitted  to  sail  but  under  a  ship  belonging 
to  the  States,  or  a  British  ship.  From  this  it  is  evident  that  it  was  no 
plan,  even  of  absolute  detention,  on  the  part  of  this  nation ;  but  a 
mere  act  of  caution  to  prevent  these  ships  from  falling  into  the 
hands  of  the  French.  Another  passage  in  the  same  letter  is  still 
stronger,  <<  You  are  to  remain  and  keep  a  strict  watch  over  the  ship 
and  cargo,  until  the  same  can  be  restored  to  the  lawful  owner;" 
showing  that  there  was  no  design  of  divesting  the  Dutch  owner  of 
his  interest 

The  second  letter^  states  an  apprehension  of  embezzlement  and 


1  Letter  No.  1. 

'*  Whereas  from  the  present  unfriendly  appearances  on  the  part  of  the  goTem<H*and 
council  of  the  Cape,  towards  the  ancient  friends  and  allies  of  Holland,  it  is  doubtful 
whether  there  may  not  be  an  intention  of  delivering  the  colony  to  the  French  faction, 
irhich  have  overrun  the  mother  country ;  and  being  directed  by  the  king,  my  sove- 
reign, in  conjunction  with  the  prince  stadtholder,  to  resist  the  same,  and  to  secure  all 
ships  and  public  property  belonging  to  the  Dutch  East  India  Company,  and  to  keep 
and  protect  the  same  from  embezzlement,  and  to  prevent  its  faUmg  into  the  hands  of 
the  enemy,  and  also  to  prevent  all  ships  of  the  said  country  from  sailing,  unless  under 
the  protection  of  a  State's  ship  or  British  ship  of  war.  I  do,  therefore,  in  consequence 
of  those  instructions,  command  you  not  to  move  from  this  place,  but  to  remain  here  and 
keep  a  strict  and  careful  watch  over  the  ship  and  cargo  intrusted  to  your  chai^, 
until  the  same  can  be  restored  to  the  lawful  owner ;  and  should  you  refuse  to  obey  the 
stadtholder's  orders,  signified  through  me,  you  are  at  liberty  to  depart  with  all  your 
private  effects  and  property,  and  all  such  who  choose  to  remain  and  abide  at  their 
duty  shall  be  protected  in  the  due  exercise  of  the  same. 

"  28th  June,  1795.'* 

**  To  the  captains  and  commanders  of  the 
Dutch  ships  now  in  Symonds  Bay." 

»  Letter  No.  2. 

*'  Whereas  I  understand  that  great  waste  and  damage  is  done  to  the  property  of  tiie 
Dutch  East  India  Company,  every  night,  by  order  of  the  governor ;  and  have  reason 
to  believe  he  hath  sent  or  intends  to  send  orders  of  a  similar  nature  to  the  ships  in  thif 
bay,  and  to  set  fire  to  them,  which  will  endanger  those  of  his  Majesty  under  my  com- 
mand, therefore  to  prevent  any  such  nuschieyous  intentions  fitxn  being  pot  into  execs- 
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a  design  of  setting  fire  to  their  ships,  which  might  endanger 
the  English  fleet,  and  made  it  *  necessary  to  send  officers  [*217  ] 
and  men  to  prevent  any  irregnlarity  of  that  kind.    From 
these  letters  it  appears  that  the  measures  pursued  were  merely  of  a 
provisional  nature,  and  were  in  no  degree  connected  with  any  hostile 
purpose  on  the  part  of  the  English  squadron ;  and  it  is  not  at  this 
day  competent  to  any  person  to  attempt  to  fix  on  them  a  meaning 
different  from  the  obvious  intention  of  the  parties  at  that  time.     The 
intention  is  still  more  strongly  evidenced  by  the  fact  of  letting  a  ship 
of  war  depart     Had  any  notion  of  hostility  prevailed,  this  ship  of 
war  would  have  been  the  first  object  to  be  detained ;  it  was  so  in 
Europe  with  The  Overyssel.     That  ship  was  immediately  detained; 
and  it  cannot  fail  to  press  itself  on  the  mind  of  the  court,  that  these 
different  modes  of  acting  show  more  clearly  than  words  can  speak, 
that  a  different  principle  of  action  governed  the  proceedings.     In 
England,  the  embargo,  following  the  general  nature  of  embargoes, 
was  connected  with  a  latent  purpose  of  confiscating  the  property  as 
prize,  if  reprisals  should  ensue.     At  the  Cape,  no  such  purpose  pre- 
vailed.    It  was  a  state  of  simple  caution  only,  to  prevent  the  property 
from  falling  into  the  hands  of  the  French ;  and  in  that  state  things  con- 
tinued till  after  the  surrender  of  the  Cape.   From  the  moment 
•  of  surrender  the  port  became  a  British  port,  under  the  pro-  [  *  218  J 
tection  of  the  Lord  High  Admiral ;  and  therefore  any  seizure 
made  in  it  of  enemy's  property,  after  that  time,  is  to  be  considered  as 
made  in  his  name.     No  seizure  was  made  of  the  ships  in  question 
as  prize,  till  May,  1796,  and  therefore  it  is  submitted  they  are  to  be 
considered  as  droits  and  perquisites  of  admiralty. 

Judgment. 
Sir  W.  Scott.     This  question  arises  on  certain  Dutch  ships  which 
were  found  at  the  Cape  of  Good  Hope,  by  the  squadron  under  the 


tion,  I  find  myself  obliged  to  send  officers  and  men  to  watch  and  make  known  any 
irregularity  that  may  take  place. 
«*  9th  July,  1795.  «  G.  K.  Elphinstone." 

Na  8.  "  Monarch,  9th  July,  1 795. 

Orders  to  the  captains  of  British  ships. 

<*  You  are  to  send  an  officer,  a  midshipman  and  six  men  to  one  of  the  Dutch  ships, 
to  be  relieved  every  day ;  to  keep  a  strict  watch  that  the  ships  are  not  plundered  or 
"fired,  to  endanger  the  fleet 

"  They  are  to  be  circumspect  in  their  conduct,  and  to  use  nothing  bek>nging  to  the 
tlups,  which  are  not  to  be  considered  as  seized. 

**  But  you  are  to  use  every  means  to  protect  and  assist  the  commanden  in  proteotbg 
the  ship's  cargoes,  and  the  men's  private  proper^.'' 
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command  of  Lord  Keith,  and  which  have  been  proceeded  against  as 
prize,  on  the  part  of  his  Majesty,  jttre  coronce.  An  intervention  has 
been  now  given  on  the  part  of  the  admiralty,  claiming  them  as  droits 
and  perquisites  of  admiralty ;  and  there  can  be  no  doubt  that  such 
an  intervention  may  be  rightly  given,  because  as  long  as  the  oflBce  of 
Lord  High  Admiral,  though  now  residing  in  the  person  of  his 
Majesty,  continues  in  this  kingdom  to  have  a  legal  existence,  it  is 
extremely  proper  that  the  droits  and  perquisites  of  the  office  should 
continue  as  anciently  distinguished ;  and  although  the  difference  may 
not  be  very  important  as  to  any  immediate  consequence  under  the 
present  application  of  them  (which  is  directed  by  the  treasury,  and 
not  by  the  admiralty),  it  is  still  fit  that  they  should  be  strictly  deter- 
mined, and  with  as  much  exact  observance  of  the  ancient  rules,  as  if 
the  proceeds  were  carried  in  the  ancient  and  distinct  course.  Amongst 
these  rules,  I  take  it  to  be  an  established  maxim  that  the 
[•219  ]  rights  of  the  Lord  High  Admiral  •are  to  be  considered  as 
rights  stricii  juris^  as  rights  originally  granted  in  derogation 
of  those  higher  rights  of  the  crown  which  are  vested  in  the  crown  for 
general  utility.  Such  grants  are  to  be  construed  strictly  on  the 
known  presuitiption  that  the  crown  has  not  parted  with  any  right 
which  the  public  wisdom  has  conferred  upon  it,  further  than  the 
express  words  of  the  grant  import.^ 

The  grant  alluded  to  is  to  be  found  recognized  in  the  order  of 
council  of  Charles  11.^  That  order,  among  other  things,  directs, 
^'  That  all  ships  and  goods  belonging  to  enemies  coming  into  any 
port,  creek,  or  road  of  this  his  Majesty's  kingdom  of  England,  or  of 
Ireland,  by  stress  of  weather  or  other  accident,  or  mistake  of  port,  or 
by  ignorance,  not  knowing  of  the  war,  do  belong  to  the  Loid  High 
Admiral ; "  but  certainly  not  in  foreign  ports.  It  is  the  first  time  that 
I  ever  beard  the  idea  started,  that  it  was  to  extend  beyond  the  do- 
minions of  the  crown,  to  ports  belonging  to  foreign  powers.  Besides, 
it  has  always  been  understood  that  such  a  coming  in  must  be  during  ' 
the  subsisting  war.  The  very  terms  used,  "  by  mistake  of  port,  or 
ignorance,  not  knowing  of  the  war,"  necessarily  imply  that;  and  aU 
other  seizures  made  anywhere  else,  or  under  any  other  circumstan- 
ces, before  a  war,  do  belong  to  his  Majesty. 

This  being  the  case,  let  us  see  how  the  terms  of  this  order  apply  to 
the  circumstances  of  the  present  case.  On  the  breaking  out,  I  cannot 
say  of  war,  but  of  that  ambiguous  situation  into  which  the  irregular 


1  [The  Rebecca,  1  C.  Bob.  227 ;  The  Maria  Francois,  6  C.  Bob.  282.] 

'  [The  order  will  be  found  in  1  C.  Bob.  880,  n.    Also  in  Hay  and  Harriot,  p.  50.] 
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condnct  of  France  bad  put  different  conntries,  by  dissolving 
the  connection  between  the  governors  artd  the  governed,*  [  •  220  ] 
it  was  found  necessary,  when  Holland  became  exposed  to 
the  invasion  of  the  French  arms,  to  detain  by  the  strong  hand  of 
power,  a  number  of  Dutch  ships  in  the  ports  of  this  kingdom.  At 
the  same  time,  conciliating  language  was  used  to  the  proprietors,  and 
promises  were  held  out  to  all  such  as  should  voluntarily  come  in,  that 
their  property  should  be  restored  to  them.  It  is  notorious  also,  that 
on  the  declaration  of  hostilities  that  ensued,  these  seizures  were  en- 
forced with  a  retrospective  operation,  on  all  who  had  not  complied 
with  the  terms ;  and  were  not  considered  as  mere  civil  embargoes, 
but  as  acts  of  forcible  possession,  on  which  the  property  so  seized, 
was  finally  condemned  as  prize  to  the  crown.^  Now,  unless  very 
strong  and  solid  distinctions  can  be  pointed  out  between  this  case 
and  those  which  have  pursued  this  course,  I  see  no  reason  why  this 
should  not  journey  in  the  same  track.  Two  or  three  distinctions 
have  been  taken.  In  the  first  place,  it  is  said,  that  the  detention  in 
the  ports  of  England,  was  a  mere  civil  embargo ;  and  that  an  em- 
bargo of  that  nature  could  not  extend  to  foreign  ports,  where  the 
crown  "of  England  has  no  jurisdiction.  In  the  first  place,  it  is  not 
necessary  that  the  embargo  should  be  exactly  of  the  same  nature,  in 
order  to  vest  the  rights  of  the  crown ;  for  any  mode  of  forcible  occu- 
pancy or  detainer  prior  to  hostilities  is  sufficient  for  the  purpose ;  and 
secondly,  the  nature  of  the  embargo  in  the  ports  of  this  kingdom  is 
not  very  accurately  described,  when  it  is  termed  a  mere  civil  em- 
bargo; for  it  was  a  detention  by  actual  force  applied  to 
them.  The  *  ships  were  generally  taken  possession-  of  by  [  *  221  ] 
an  armed  power.  It  was  not  the  mere  hand  of  the  custom- 
house that  was  laid  upon  them,  in  the  civil  mode  of  forbidding  an 
egress ;  but  it  was  a  restraint  and  compulsion,  acting  by  the  terror 
and  use  of  force.  The  embargo  at  the  Cape  was  likewise  an  em- 
"^bargo  of  force;  and  the  very  argument  that  it  could  not' be  a  civil 
embargo,  because  this  government  had  no  right  to  lay  on  a  civil  em- 
bargo in  a  foreign  port,  proves  that  it  was  an  embargo  of  force; 
though,  if  it  was  at  all  necessary  that  it  should  partake  of  any  thing 
like  a  civil  authority,  it  must  be  remembered  that  the  stadtholder's 
name  and  authority  is  likewise  employed;  but  it  is  notorious,  that 
some  ships  of  war  that  attempted  forcibly  to  escape,  were  forcibly 
detained ;  that  is  enough  to  show  its  nature,  if  it  were  at  all  neces- 
sary. 


1  [See  The  Boedes  Lust,  5  C.  Bob.  U6.] 
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Another  distinction  is,  that  in  this  case  a  ship  of  war  was  allowed 
to  go  away,  whilst  in  England,  a  ship  of  war,  The  Overyssel,  was  de- 
tained. I  think  it  does  not  appear,  under  what  particular  motive  the 
permission  to  depart  was  given  ;  it  might  be  under  an  understanding 
that  the  ship  was  going  to  some  other  port,  where  dispositions  favorar 
ble  to  the  stadtholder  might  be  expected.  I  think  tiie  terms  of  the 
letter  lead  us  to  conjecture  that  there  must  have  been  some  such  mo- 
tive, as  I  have  stated ;  because  it  could  not  be  supposed  that  she  was 
allowed  to  depart,  as  going  to  the  mother  country,  when  the  same 
letter  expressly  states  that  country  to  be  in  the  hands  of  the  French, 

as  in  fact  it  now  remains.     That  permission  to  the  ship  of 
[  *  222  ]  war,  must  at  any  rate  be  taken,  as  a  peculiar  *  permission, 

influenced  by  some  particular  inducement,  and  therefore 
affording  no  ground,  by  which  we  can  be  justified  in  distinguishing 
that  embargo  from  what  took  place  here,  much  in  the  same  style. 

The  question  is  indeed,  not  so  much  how  the  matter  was  con- 
ducted, but  whether  they  were  in  truth  detained  or  not ;  that  I  must 
understand,  from  the  very  terms  of  these  letters,  which  it  is  impossi- 
ble to  understand  in  any  other  way ;  because,  when  it  is  said  they 
would  not  be  allowed  to  depart,  but  under  a  ship  of  the  state,  I  must 
understand  it  to  mean,  a  ship  in  the  service  of  the  stadtholder. 
Looking  at  this,  I  must  suppose,  that  it  was  conducted  only  with  that 
moderate  and  soothing  language  which  was  used  also  in  this  coun- 
try ;  but,  that  the  ships  were  in  no  degree  less  under  the  gripe  of 
power  than  those  under  detention  here.  They  were  not  allowed  to 
depart,  unless  under  a  British  ship,  or  a  ship  that  had  declared  its 
attachment  and  obedience  to  the  ally  of  this  countr}\  I  must  there- 
fore consider  it  as  being  as  effectual  a  detention  as  that  used  here, 
and  eodem  intuitu.  Indeed  it  is  impossible  to  suppose,  that  any  real 
distinction  was  intended  to  be  made  between  property  detained  here, 
and  property  detained  there.  It  was  all  intended  to  be  subject  to  the 
same  final  application,  whatever  that  might  be ;  and,  though  local  * 
circumstances  might  call  for  some  difference  in  the  apparent  mode  of 
treatment  for  the  present,  yet  the  real  intention,  and  the  ultimate 
destination  was  the  same  in  both.  It  was  not,  as  was  asserted,  for 
the  mere  purpose  of  caution,  to  prevent  their  falling  into  the  hands  of 

the  French,  but  for  the  further  purpose  of  securing  them  for 
[  •  223  ]  •  British  use,  in  case  subsequent  events  should  disqualify 

the  Dutch  proprietors  for  restitution. 

As  for  the  expression,  "  that  they  were  not  to  be  considered  as 

seized,"   I  look  upon  that  to  be  nothing  more  than  the  same  sort  of 

softer  language,  of  present  policy,  that  was  used  here,  in  a  situation 

of  affairs  that  required  some  management  and  address ;  and  when 
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one  observes  the  actaal  and  effectual  detention  for  nine  months,  dur- 
ing which  time  these  ships  would  have  moved  off  if  they  had  not 
been  forcibly  restrained,  it  is  impossible  to  suffer  the  mere  expression 
and  style  of  the  letter  to  alter  the  real  consequences,  or  distinguish 
them  from  those  which  took  place  here  under  similar  circumstances. 

The  Cape  in  the  end  surrendered,  and  certainly  as  a  hostile  co- 
lony. The  very  next  day  it  is  stated  that  captain  Hardy  was  commis- 
sioned to  take  the  command  of  one  of  these  vessels ;  this  was  before 
the  declaration  of  hostilities  against  Holland  was  known  at  the  Cape, 
and  it  affords,  I  think,  a  pretty  authentic  exposition  of  the  intention 
under  which  the  first  possession  was  taken.  The  colors  were  not 
formally  taken  down  till  a  subsequent  day,  after  the  declaration  of 
hostility  had  arrived,  but  the  ships  had  not  been  less  really  under  the 
power  of  the  English  squadron.  Generally  speaking,  the  taking 
down  of  the  colors  is  the  formal  act  of  surrender;  but  in  the  present 
case  it  is  evident  that  it  was  an  unsubstantial  form,  and  that  no 
surrender  was  required. 

Under  these  circumstances  I  cannot  think  that  the  dis- 
tinctions taken  in  this  case  do  materially  vary  it  *from  the  [*  224  ] 
cases  of  seizure  of  all  other  Dutch  property  at  the  same  time ; 
and  therefore  I  reject  the  allegation. 

Allegation  on  the  part  of  the  Admiralty  rejected. 


INSTANCE  COURT. 
The  Sally,  Joy,  master. 

November  22,  1799. 

Appeal  from  Vice- Admiralty  Courts  in  the  West  Indies,  in  a  revenue  case.  Time  of  appeal- 
protest  of  respondent  as  to  one  of  the  sentences,  as  it  was  called,  overruled.  Whole  con- 
sidered as  one  sentence 

This  was  a  motion  made  for  an  inhibition  on  the  Vice- Admiralty 
Court  of  New  Brunswick,  in  a  revenue  cause,  in  which  that  court 
had  pronounced,  March  26, 1798,  that  there  was  no  cause  of  seizure, 
and  in  August,  1799,  had  farther  proceeded  to  decree  costs  against 
the  seizor. 

It  was  now  submitted  by  the  King^s  Advocate  that  the  cause  was 
not  to  be  considered  as  finally  determined  till  after  the  decree  for 
costs.     That  it  was  from  the  date  of  that  definitive  sentence  that  the 

VOL.   IL  13 
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time  for  appesil  was  to  be  reckoned ;  and  that  the  seizor  was  at 
liberty,  within  the  accustomed  time  from  that  period,  to  appeal,  as 
well  from  the  sentence  of  restitution,  as  from  the  decree  of  costs. 

No  opposition  bein^  given,  the  Court  said,  1  shall  suffer  the  inhibi- 
tion to  issue ;  it  will  be  for  the  parties  to  take  their  exception. 

On  the  27th  of  January,  1801,  the  case  came  on  again,  on  act  and 
petition  of  the  party  appearing  under  protest  to  the  inhibition,  and 
praying  that  it  might  be  relaxed. 

[  •  225  ]  *  In  support  of  the  protest,  Staabep  and  SewelL  The  pro- 
ceedings out  of  which  this  application  arises  have  been 
these: —  On  the  19th  of  October,  1795,  this  vessel,  with  a  cargo  of 
provisions,  being  the  property  of  N.  Godard  and  other  merchants  of 
America,  was  seized  in  the  port  of  St  John,  in  New  Brunswick,  and 
proceeded  against,  on  the  part  of  the  collector  of  the  customs,  for 
importing  such  provisions  contrary  to  statute.  On  the  9th  of  March, 
1798,  the  judge  of  the  Vice- Admiralty  Court  of  New  Brunswick 
pronounced  "  that  there  was  no  probable  ground  of  seizure ; "  and  on 
the  1st  of  August,  1799,  he  proceeded  farther  to  pronounce  "the 
costs  of  the  suit  to  be  paid  by  the  seizor."  The  suspension  of  the 
proceedings  during  this  interval  was  occasioned  by  an  appeal,  which 
the  seizor  entered,  apud  acta^  against  the  first  sentence,  accompanied 
by  an  apprehension  on  the  part  of  the  judge  that  he  was  stopped 
from  proceeding  farther  in  the  cause.  During  thb  time  the  judge 
waited,  but  at  length  finding  that  no  inhibition  had  issued  against 
him,  he  finally  proceeded  on  the  1st  of  August,  1799,  to  make  a  far- 
ther decree  on  the  question  of  costs. 

To  the  appeal,  prosecuted  from  this  decree  of  costs  on  the  part  of 
the  seizor,  the  respondents  are  ready  to  appear  absolutely,  and  sub- 
mit the  merits  of  the  question  of  costs  to  the  court     But,  as  to  the 
former  sentence,  it  is  submitted,  on  their  part,  that  the  time  of  appeal 
is  elapsed,  and  therefore  that  the  seizor  must  be  pronounced  to  have 
deserted  his  appeal  on  that  sentenpe.     The  time  for  appeal  is  known 
to  be  twelve  months.     Originally  it  was  expected  that  the  whole 
cause  would  be  finally  determined  within  that  term ;  and,  so  late  as 
the  middle  of  the  last  century,  it  was  the  practice  to  make  a  special 
application  to  the  court  to  be  admitted  to  a  second  year. 
[  •  226  ]  This  practice  has  *  fallen  into  disuse,  as  to  the  termination 
of  the  suit;  but  as  to  the  term  within  which  the  appeal 
should  be  prosecuted,  it  still  remains  according  to  the  practice  of  the 
civil  law,  which  is  recognized  in  a  late  statute,  38  Gteo.  8,  eh.  38| 
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sec.  2,  for  regulating  the  time  of  appeal  on  seizures  of  another 
nature,^  as  the  law  of  nations,  and  as  the  law  proper  to  be  adhered 
to  in  Courts  of  Admiralty. 

That  the  seizor  was  understood,  on  all  sides,  to  have  appealed 
from  the  first  sentence,  is  evident  from  his  wovds  and  the  conduct  of 
the  court  below.  The  judge  deferred  to  his  appeal.  Had  it  been  a 
mere  protestation  of  appeal,  and  not  an  actual  appeal,  the  judge 
might  have  assigned  the  party  a  term  within  which  to  prosecute  it ; 
but  being  an  actual  appeal,  and  immediately  allowed  by  the  judge, 
the  court,  by  that  act,  in  law  concluded  itself;  and  did,  in  fact, 
accordingly  abstain  from  proceeding  farther  in  the  cause.  And  at 
last,  when  he  went  on  to  entertain  the  question  of  costs,  the  appellant 
himself  alleges,  not  generally,  that  he  appeals,  but  "  that  he  farther 
appeals." 

The  term,  therefore,  for  the  appeal  on  the  first  point,  is  to  be  reck- 
oned from  the  actual  appeal  interposed  on  the  former  sentence ;  from 
which  time  it  was  near  a  year  and  a  half  before  the  appellant  took 
any  step  to  prosecute  his  appeal,  and  therefore  he  is  to  be  pronounced 
to  have  deserted  it  And  the  respondents  are  entitled  to  have  the 
inhibition  relaxed,  as  far  as  it  applies  to  the  first  decree. 

On  the  other  side,  the  King's  Advocate  and  Croke.  It  is  not  very 
easy  to  understand  what  is  meant  by  representing  the  proceedings  of 
the  court  below  as  two  decrees  and  two  sentences.  Ac- 
cording to  *  the  practice  of  the  Court  of  Admiralty,  a  party  [  *  227  ] 
can  only  appeal  from  a  definitive  sentence,  or  a  decree  hav- 
ing the  force  and  effect  of  a  definitive  sentence ;  and  therefore  the 
power  is  reserved  to  him  of  appealing,  at  the  same  time,  from  all 
grievancies  that  have  been  done  previously,  or  inflicted  by  the  judge 
from  whom  the  appeal  is  brought.  In  the  Ecclesiastical  Courts,  fol- 
lowing the  different  practice  of  the  canon  law,  it  is  otherwise ;  and  if 
a  party  proceeds  to  take  any  step  after  the  grievance  complained  of, 
he  is  held  to  have  perempted  his  appeal.  This  is  a  distinction  aris- 
ing from  the  different  processes  of  the  civil  and  the  canon  law ;  but 
in  the  Admiralty  Courts,  which  are  regulated  by  the  former,  the 
party  has  an  undoubted  right  to  appeal  at  the  final  sentence,  which, 
in  this  case,  must  be  taken  to  be  the  decree  on  the  question  of  costs ; 
and  whatever  may  have  been  done  irregularly,  or  said  in  informal 
language  before  this  time,  cannot  deprive  him  of  this  right.  It  is 
from  this  time,  therefore,  (1st  August,  1799,)  that  the  term  of  appeal 


^  In  prize  causes. 
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is  to  be  reckoned  ;  and,  in  respect  to  that,  there  is  no  attempt  to  say 
that  his  time  had  elapsed  before  the  commencement  of  the  proceed- 
ings here.  As  to  the  understanding  of  the  party,  it  is  not  material 
whether  he  was  under  a  mistake  or  not;  but,  by  his  conduct,  he 
appears  to  have  waited  for  the  final  decree.  Notwithstanding  the 
protestation  of  appeal,  in  the  first  instance,  no  bail  was  given  or 
required  for  prosecuting  the  appeal  till  after  the  decree  of  Ist 
August,  1799,  and  then  bail  was  given  to  prosecute  the  appeal  on 
both  points. 

Swabey.  In  these  causes  it  is  not  necessary  to  give  bail,  as  in 
prize  causes ;  therefore  no  inference  arises  from  that. 

[•228]  •Judgment. 

Sir  W.  Scott.  This  is  an  application  under  protest,  as 
I  understand  it,  against  the  form  in  which  the  inhibition  is  now 
drawn,  as  upon  two  sentences  ;  because  it  is  not  contended  that  it  is 
not  good  against  one,  that  is,  against  the  last  sentence,  or  that  the 
party  is  not  bound  to  appear  to  it,  or  that  the  court  is  not  bound  io 
determine  on  the  second  question. 

I  should  have  been  obliged  to  the  gentlemen  who  have  argued  for 
the  appeal  on  the  last  sentence  exclusively,  if  they  had  put  me  in 
possession  of  any  manner  of  determining  the  second  question,  with- 
out considering  the  other  at  the  same  time.  The  former  sentence,  as 
it  is  called,  pronounced  that  there  was  no  probable  cause  of  seizure ; 
which,  in  effect,  by  necessary  implication,  did  determine  that  costs 
were  due.  Therefore  it  would  be  impossible  for  me  to  administer 
substantial  justice  on  this  question  of  costs  whilst  there  stands  such 
a  judicial  declaration,  which  I  am  not  at  all  at  liberty  to  consider, 
whether  it  is  well  founded  or  not  The  court  must  consider  both 
sentences,  or  it  must  dismiss  the  appeal  altogether ;  or  it  must  follow 
up,  "with  a  blind  and  mechanical  obedience,  that  declaration  of  the 
inferior  court,  by  giving  costs  as  a  necessary  consequence,  on  the  pro- 
priety of  which  it  has  no  power  to  deliberate  or  inquire. 

I  need  not  observe  that  it  has  never  been  the  practice  of  this  court, 

on  appeals  from  Vice- Admiralty  Courts  in  the  West  Indies,  to  tie 

them  down  to  nice  rules  of  practice,  which  we  know  are  not  much 

attended  to  in  those  courts ;  the  practitioners  there  having  not  much 

of  that  sort  of  business  which  familiarizes  the  minds  of  men  to  great 

exactness  in  these  matters.     There  are,  however,  great  inte- 

[  •  229  ]  rests  *  confided  to  those  courts,  particularly  with  respect 

to  the  enforcement  of  the  revenue  laws;  and  it  might  be 

the  means  as  well  of  oppressing  individuals  as  of  defrauding  govern- 
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ment,  if,  on  appeals,  this  court  was  to  judge  by  those  correcter  rules 
of  practice  which  would  be  observed  here  in  similar  cases,  (if  this 
court  exercised  any  original  jurisdiction  upon  them,)  but  which  are 
not  familiar  to  the  practitioners  there,  and  appear  not  to  be  attended 
to  in  the  original  proceedings. 

This  court,  therefore,  looks  to  find  out  the  real  merits  of  the  ques- 
tion, without  attending  much  to  the  irregularity  of  proceeding  in 
which  they  are  frequently  involved  and  buried.  It  takes  no  advan- 
tage of  such  irregularities  against  the  one  party  or  the  other.  It 
takes  the  question,  and  considers  and  treats  it  as  it  conceives  it 
ought  to  have  been  considered  and  treated  in  the  court  below,  and 
pursues  the  real  meaning  of  the  parties  as  it  supposes  that  meaning 
would  have  been  led  and  directed  by  practisers  capable  of  conduct- 
ing it  with  precision  and  regularity. 

With  respect  to  time,  it  particularly  has  never  been  the  practice  of 
this  court  to  construe  the  limitation  of  time  for  appeals  with  the 
same  strictness  as  would  be  applied  to  appeals  from  courts  of  this 
country.  It  has  been  held  that  the  statute  of  Hen.  VIIL  does  not  apply 
to  cases  in  the  plantations,  but  that  it  is  left  to  the  discretion  of  the 
court  to  entertain  an  appeal.  The  circumstances  of  the  present  case 
show  the  reasonableness  of  this  exception  ;  for  although  the  only  fact 
to  be  examined  was,  (as  far  as  I  can  infer  from  what  is  at  present 
before  me,)  whether  an  American  ship  came  into  the  port  of  St 
John  in  breach  of  the  navigation  act,  in  October,  1795, 
*  it  is  not  till  two  years  and  a  half  after,  although  the  pro-  [  *  230  ] 
ceedings  were  immediately  commenced,  and  almost  in  the 
very  spot  where  the  transaction  happened,  that  the  judge  proceeds  to 
sentence,  in  a  matter  on  which  one  would  suppose  that  even  a 
cautious  and  deliberate  justice  might  have  been  dispensed  within  six 
weeks ;  and  the  court  is  then  delivered  of  only  a  half  sentence,  —  an 
imperfect  thing,  which  requires  the  labor  of  a  year  and  a  half  more 
in  order  to  perfect  and  bring  it  into  regular  shape  and  substance. 
When  such  indulgence  as  this,  in  point  of  time,  is  allowed  in  these 
courts,  this  court  will  not  be  too  precise  in  holding  the  parties  strictly 
to  their  time  of  appeal ;  nor  will  it  look  with  scrupulous  accuracy  to 
the  phraseology  and  style  of  their  minutes,  nor  to  the  common  errors 
in  which  both  the  parties  and  the  practitioners  appear  to  have  been 
involved. 

In  the  present  case,  the  judge  pronounces  "  that  there  is  no  pro- 
bable cause  of  seizure,  and  that  the  ship  and  cargo  ought  to  be 
restored."  The  seizor  immediately  appeals,  (as  he  says,)  and  the 
judge,  upon  that,  abstains  from  proceeding  any  farther,  makes  no 
order  as  to  costs,  but  leaves  the  sentence  in  this  suspensive  state, 
13* 
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implying  that  costs  ought  to  be  given,  but  not  giving  any  costs 
expressly.  Certainly  the  appeal  or  protestation,  or  whatever  it  is  to 
be  called,  of  the  seizor,  needed  not  to  have  prevented  the  judge  fipom 
unfolding  his  sentence,  and  expressing  in  terms  what  it  is  evidently 
intended  to  imply.  It  could  hardly  have  been  deemed  a  new  act,  if 
he  had  gone  on  to  infer  his  conclusions  that  costs  ought  to  be  given 
against  the  seizor.  However,  he  does  not  do  this,  and  the  matter 
remains  in  this  suspended  state  for  another  year  and  a  half,  —  all 
parties  appearing  to  stand  aghast  and  motionless ;  the  party 
[  *  231  ]  that  had  *  appealed  not  prosecuting  his  appeal,  the  par^ 
appellate  not  urging  the  prosecution  of  that  appeal,  nor  the 
court,  directing  any  effectual  steps  to  be  taken  for  the  purpose. 
Finally,  the  party  which  had  obtained  this  half  sentence  comes 
before  the  court,  and  prays  a  determination  upon  the  matter  of  costs 
and  damages ;  then  the  court  makes  the  direct  judicial  declaration, 
that  costs  and  damages  are  due.  The  appeal  from  this  sentence,  and* 
likewise  from  the  other,  is  regularly  pursued.  Security  is  required, 
and  is  given,  for  the  effectual  prosecution  of  it;  and  it  seems  to 
have  been  the  common  understanding  of  all  parties  that  the  whole 
merits  of  the  case  were  devolved  to  the  judgment  of  the  Superior 
Court. 

Indeed,  the  absolute  impossibility  of  considering  and  determining, " 
with  any  degree  of  justice,  the  matter  of  the  last  sentence  taken 
separately  from  the  other,  proves  in  the  most  decisive  manner  the 
indissoluble  connection  that  subsists  between  them,  and  the  absolute 
necessity  of  considering  them  in  conjunction. 

In  my  view  of  the  latter  sentence,  it  is  nothing  else  than  a  mere 
distinct  verbal  explication  of  what  is  implied  in  the  first;  unless  the 
first  is  examined,  it  is  impossible  to  examine  to  any  efiect  of  justice 
the  second;  and  the  parties  having  admitted  that  they  are  forced  to 
appear  to  the  appeal  upon  the  second,  which  decrees  costs,  I  think 
that  they  are  ex  necessitate  ret  bound  to  appear  likewise  to  the  appecd 
upon  the  first,  which  decides  that  there  is  no  just  or  probable  cause 
of  seizure. 

Protest  overruled.^ 


I  An  important  question  having  lately  occurred  in  the  case  of  The  Fabius,  respecting 
the  extent  of  the  vice-admiralty  jurisdiction  in  revenue  matters,  it  will  be  brought  for- 
ward in  thb  number,  without  regard  to  the  regular  order  of  dates.    [2  C.  Bob.  245.] 
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•INSTANCE  COURT.  [•232] 

The  Favourite,  Nicholas  de  Jersey,  late  master. 

November  22, 1799. 

Mate  becoming  master,  hj  capture  of  former  master,  allowed  to  sae  for  wages  as  mate 

through  the  whole  time.' 
[When  master  or  material  men  can  sue  for  proceeds  in  court.]  ' 

This  was  a  case  on  petition  for  wages,  and  sundry  other  charges, 
on  the  part  of  Joseph  Grout,  formerly  mate,  and  late  master  of  the 
vessel,  against  the  proceeds  of  the  ship  Favourite,  an  American  ship, 
which  had  been  proceeded  against  by  a  primum  decretum  on  the  part 

of Carver,  of  Gosport,  and  Torlades  &  Co.,  of  Lisbon,  holders 

of  bottomry  bonds,  and  sold  by  a  decree  of  this  court,  bearing  date 
17thday  of  June,  1799. 

The  history  of  the  vessel  as  it  was  detailed  in  the  several  proceed- 
ings before  the  court  was:  That  in  the  month  of  April,  1797,  the 
above  vessel  belonging  to  S.  Lewis,  of  Boston,  and  commanded  by 
Nicholas  de  Jersey,  master,  sailed  with  a  cargo  of  flour  from  Havre 
to  Brest;  and  being  taken  as  prize  by  a  British  cruiser,  and  brought 
to  Portsmouth,  was  restored  by  a  sentence  of  the  Court  of  Admiralty ; 
that  she  was  then  repaired,  refitted,  and  revictualled,  on  money  taken 

on  bottomry,  September  28th,  1797,  of Carver,  of  Portsmouth, 

to  the  amount  of  1,283/.  17^.  8d.  and  sailed  to  London  in  ballast, 
where  it  was  determined  to  proceed  with  the  ship  to  St.  Ube's,  there 
to  load  a  cargo  of  salt  for  Charlestown ;  that  she  went  to  St.  Ube's, 
and  having  sailed  laden  with  a  cargo  of  salt,  was  forced  into  Lisbon 
in  distress,  where  a  farther  sum  of  100/.  was  taken  up  on 
bottomry,  from  the  house  •of  Torlades  &  Co.;  that  the  [*233] 
vessel  then  proceeded  to  Charlestown,  but  that  the  master 
and  supercargo,  Taylorson,  being  unable  to  discharge  the  aforesaid 
bottomry  bonds,  renewed  the  same  by  a  farther  bond  of  hypotheca- 
tion, bearing  date  14th  April,  1798,  and  covenanted  to  pay  the  afore- 
said sums  with  interest,  within  a  reasonable  time  after  the  arrival  of 
the  ship  at  Gosport,  whither  she  was  then  bound ;  that  on  that  voy- 


1  [The  Unitj,  2  Dod.  503 ;  The  Adventure,  8  Hagg.  Ad.  R.  153 ;  2  Strange,  937 ; 
The  George,  1  Sumn.  151.] 
8  [Port,  p.  236.] 
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age  she  was  captured  by  a  French  privateer,  24th  April,  1798,  and 
the  aforesaid  master,  Nicholas  de  Jersey,  was  taken  on  board  the 
privateer,  and  had  never  since  rejoined  the  ship ;  that  on  her  capture, 
the  said  vessel  was  taken  to  St.  Domingo,  and  released,  and  sailed 
again  for  Charlestown,  2d  September,  1798,  under  the  command  of 
Grout,  the  mate,  (now  become  master  from  the  absence  of  Nicholas 
de  Jersey);  that  the  vessel  being  again  laden  for  London,  the 
aforesaid  mate  Grout  was,  under  the  particular  circumstances 
of  the  case,  by  the  appointment  of  Taylorson,  the  supercargo,  and 
with  the  permission  of  the  collector  of  the  customs,  permitted  to  clear 
out  as  master ;  that  on  her  arrival  at  London,  the  aforesaid  bonds 
being  presented  and  not  paid,  the  ship  was  arrested,  and  proceeded 
against,  and  finally  sold  by  a  decree,  bearing  date  17th  June,  1799, 
on  the  petition  of  Bunquest  and  Cowie,  agents  of  the  house  of  Tor- 
lades  &  Co.,  and  holders  of  the  bottomry  bond,  executed  to 

Carver,  of  Gosport 

The  summary  petition  of  Joseph  Grout  set  forth  that  he  was  hired 
by  Nicholas  de  Jersey,  at  Gosport,  April,  1797,  as  mate,  to  serve  on 
board  the  said  ship,  at  thirty-five  dollars  per  month;  that  he  con- 
tinued on  board  the  said  ship  in  the  said  capacity  till  her 
[  *  234  ]  arrival  at  •Charlestown,  4th  February,  1798,  and  not  being 
then  paid  or  discharged,  did,  at  the  particular  request  of  the 
master,  Nicholas  de  Jersey,  agree  to  continue  on  board,  and  in  the 
service  of  the  ship,  on  the  further  voyage ;  that  in  the  prosecution  of 
that  voyage,  he  became  master  in  the  absence  and  detention  of 
Nicholas  de  Jersey,  as  before  recited. 

The  schedule  of  accounts  annexed  to  the  petition  con- 
tained charges  for  wages  at  thirty-five  dollars  per 
month,  as  mate,  from  16th  April,  1797,  to  20th 
May,  1798 £103    7    9 

From  the  20th  May,  1798,  the  time  when  the  said  mate 
began  to  act  as  master,  to  the  19th  June,  1799,  at 
sixty  dollars  per  month,  the  same  as  would  have 
been  paid  to  Nicholas  de  Jersey     ....      175  11     0 

For  balance  due  on  account  of  said  ship,  as  per  items, 

&c.,  above  cash  received 84  16  10 


£363  15    7 


Against  the  petition,  on  the  part  of  the  bottomry  bond  holders, 
Arnold.    This  is  a  petition,  which  is  liable  to  so  many  objections  in 
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different  parts  of  it,  that  the  court  will  find  only  one  article  that  can 
be  sustained.  It  sets  out  by  a  deiband  of  wages,  for  services  per- 
formed as  master;  but  it  has  already  been  decided  in  the  common 
law  courts,  in  the  time  of  Lord  Holt,  12  Mod.  405,  that  a  suit  cannot 
be  niaintained  in  the  Admiralty  Court  for  the  wages  of  a  master; 
and  on  these  grounds,  that  although  mariners  are  supposed 
•to  contract  on  the  credit  of  the  ship,  the  master's  contract  [  *235  ] 
is  altogether  of  a  personal  nature,  on  the  credit  of  his  owner. 
It  will  be  said  that  these  cases  do  not  exactly  apply  to  the  circum- 
stances of  this  case,  for  that  this  man  went  out  as  mate,  and,  there- 
fore, that  his  original  contract  was  not  on  the  credit  of  the  owner, 
but  of  the  ship,  and  that  he  succeeded  to  the  office  of  master,  only 
by  devolution,  on  the  capture  and  detention  of  the  former  master. 
The  ship  has,  however,  since  that  succession,  been  into  an  American 
port,  the  country  of  the  owner,  and,  therefore,  since  that  time  he 
stands  in  the  condition  of  a  master,  originally  appointed,  and  on  the 
credit  of  the  owner.  There  are,  however,  other  authorities  which 
reach  this  distinction,  2  Strange,  937,  Read  r.  Chapman,  "  A  man 
went  out  as  mate,  and  on  the  death  of  the  master  succeeded  to  the 
command  and  brought  home  the  ship,  and  sued  in  the  Admiralty 
Court  for  his  wages  as  mate,  and  for  a  further  allowance  after  he 
became  master;  a  prohibition  was  granted,  quoad  the  time  he  was 
master,  and  refused  quoad  the  time  he  was  mate ; "  this  will  be  suffi- 
cient to  dispose  of  that  article.  Another  article  contains  a  demand 
for  expenses  usually  incurred  by  masters  for  the  payment  of  mariners* 
wages.  But  there  have  been  cases  on  this  point  also,  Carthew,  518; 
MoUoy,  357 ;  Fortes.  Rep.  230 ;  where  a  master  having  sued  in  the 
Court  of  Admiralty  for  seamen's  wages  paid  by  him,  a  prohibition 
was  granted.  There  is  also  a  further  charge  for  a  cable  purchased  at 
Deal,  which  is  evidently  a  debt  for  which  a  remedy  must  be  sought 
elsewhere;  there  are  also  other  disbursements  which  fall 
•under  the  former  objection,  and  must  dispose  of  his  whole  [  ^236  ] 
demand  in  character  of  meister. 

In  support  of  the  petition,  Swabey.  It  was  said,  in  Clay  v.  Sud- 
grove,  Salk.  33,  "  that  it  was  not  reasonable  that  the  master  should 
sue  for  wages,  where  he  commences  the  voyage  as  master."  In  this 
case  it  is  a  succession  in  a  foreign  port  de  jure^  for  the  necessary  ser- 
vice of  the  ship.  In  the  case  cited  in  Strange,  it  was  a  suit  against 
the  ship,  in  that  respect  materially  differing  from  the  present^  as  the 
ship  has  been  already  sold,  on  the  proceedings  of  other  parties;  and 
our  act  is  only  against  the  proceeds.  It  has  been  frequently  said  in 
this  court,  that  a  distinction  might  be  made,  and  that  masters  and 
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material  men^  also,  by  the  indulgence  of  the  Court,  may  be  allowed  to 
be  paid  out  of  proceeds  in  the  hands  of  the  court,  although  they 
would  not  be  allowed  to  proceed  originally  against  the  ship. 

Court.     I  could  wish  the  cases  to  be  looked  into,  respecting  per- 
sons allowed  to  take  money  out  of  proceeds,  who  are  not  allowed  to 
sue  originally.     I  think  what  is  said  by  Dr.  Swabey  is  true,*  that  it 
has  been  allowed  to  material  men,  but  the  cases  to  which 
[*237  ]  I  refer,  were  cases  in  which  there  might  be  no  •person 
objecting,  or  where  there  remained  an  undisputed  surplus 
after  payment  of  the  debt,  which  was  the  original  cause  of  the  suit. 

Arnold.  In  this  case  the  objection  is  taken  on  the  part  of  the  bot- 
tomry bond  holder,  who  is  not  yet  paid  his  debts. 

Judgment. 
Sir  W.  Scott.  It  has  been  repeatedly  decided  that  a  master  can- 
not sue  in  the  Court  of  Admiralty  for  his  wages ;  because  he  is  sup- 
posed to  stand  on  the  security  of  his  personal  contract  with  his 
owner,  not  relating  to  the  bottom  of  the  ship,  and,  therefore,  he  has 
been  prevented  from  suing  here.  A'  case  has  also  been  cited,  in 
which  a  mate,  who  had  become  master  during  the  voyage  by  the 
death  of  the  former  master,  was  also  prohibited  from  suing  in  the 
latter  character,  his  contract  having  been  made  only  in  the  capacity 
of  mate.  If  that  case  had  not  stood  in  the  way,  I  might  have  been 
disposed  to  entertain  this  suit ;  because,  having  contracted  originally 
as  mate,  and  becoming  master  in  consequence  of  subsequent  events, 
it  is  still  such  a  demand  as  might  be  taken  to  arise  out  of  his  original 
contract     His  original  contract  being  not  only  that  he  shall  perform 

1  By  material  men,  in  the  style  of  the  Court  of  Admiralty,  are  meant  the  persons 
who  furnish  and  construct  the  different  materials  of  ships :  ship-builders,  rope-makers, 
&c.,  &c.  See  a  learned  argument  of  Sir  L.  Jenkins,  before  the  House  of  Lords,  on  the 
competency  of  such  persons  to  sue  originally  in  the  admiralty.  Life  of  Sir  L.  Jenkins, 
vol.  1,  p.  76. 

2  pn  The  Neptune,  8  Knapp,  94,  such  course  was  held  illegal.  Post,  239.  Before 
the  decision  in  The  Neptune,  3  Knapp,  94,  material  men  were  allowed  to  sue  for  pro- 
ceeds in  court  The  John,  3  C.  Rob.  288  ;  The  Neptune,  3  Hagg.  Ad.  R,  129 ;  The 
MaiUand,  2  Hagg.  Ad.  R.  253.  But  it  is  held  in  the  United  States,  under  the  grant  of 
<*  admiralty  and  maritime  jurisdiction,"  that  even  an  original  suit  may  be  maintained 
therefor.  The  2Miac,  1  Hagg.  Ad.  R.  325,  n.  And  it  is  now  granted  in  England  in 
case  of  foreign  ships  by  stat.  3  &  4  Vict  ch.  60.  As  -to  the  jurisdiction  of  Admiralty  ^ 
Courts,  to  apply  proceeds  in  court  to  claims  not  originally  cognizable  in  admiralty,  see 
The  Neptune,  3  Hagg.  Ad.  R.  129,  and  S.  C.  on  appeal,  3  Knapp,  94  note.  Also  Le- 
land  t;.  The  Medora,  2  Wood  &  Min.  92 ;  Harper  v.  New  Brig,  Gilp.  536  ;  Bracket  v. 
The  Hercules,  GUp.  184.] 
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the  duties  of  mate,  but  also,  by  necessary  implication  of  law,  that  he 
shall,  in  case  of  necessity,  take  upon  himself  also  the  duties  of  master ; 
for,  by  the  maritime  law,  the  mate  is,  hcsres  necessarius  to  the  em- 
ployment of  master  in  case  of  necessity.  It  might,  therefore,  have 
been  understood  as  a  thing  mutually  understood  in  the  original  con- 
tract, and  foreseen  and  provided  for  at  the  time,  and  in  the 
act  'of  forming  it.  The  court  might  have  been  induced  to  [  *  238  ] 
sustain  such  a  suit,  not  under  the  view  of  a  contract  entered 
into  by  this  man  as  master,  but  as  a  consequence  arising  originally 
out  of  the  primary  contract  as  mate,  over  which  contract  this  court 
has  an  undoubted  jurisdiction.  But  since  it  appears  by  the  cases 
cited  that  the  courts  of  common  law  have  determined  otherwise,  and 
have  granted  a  prohibition  on  this  point,  the  petition  must  be  re- 
formed according  to  those  determinations.  But,  excluding  the  qtcan- 
turn  meruit  due  to  him  as  master,  he  is  still,  I  hold,  entitled  to  proceed 
for  his  wages  as  mate;  he  must  apply  elsewhere  for  his  quantum 
meruit^  for  those  additional  duties  performed  by  him  as  master. 

Arnold  asked,  Whether  it  was  not  the  intention  of  the  court  that 
the  demand  of  the  petitioner,  £^  mate,  must  end  with  the  day  of  his 
appointment  to  the  office  of  master  ? 

Court.     My  opinion  is,  that  he  is  still  entitled  to  his  wages  as 
mate,  and  that  he  must  go  elsewhere  for  the  reward  of  the  additional 
services  performed  as  master.     I  consider  his  new  character  of  mas- 
ter as  superinduced  to  that  original  one  of  mate.     He  contracted  to 
serve  as  mate,  and  it  is  a  part  of  that  contract  legally  implied  in  it, 
that  he  shall  likewise  act  as  master  in  case  of  the  death  or  removal 
of  the  actual  master ;  but  I  do  not  think  that  the  character  of  mate 
is  necessarily  merged  in  that  of  master,  or  that  his  title  to  a  mate's 
wages  is  totally  extinguished  by  his  acquired  title  to  a  qtuinlum  . 
meruit  for  his  additional  service  as  master,  unless  it  can  be  shown 
that  the  office  of  mate  was  regularly  devolved  upon  some- 
•body  else,  and  the  duties  of  it  were  entirely  performed  by  [  '239  ] 
that  other  person.     It  is  the  inclination  of  the  court  to  aid 
the  present  suitor  as  far  as  it  can  consistently  with  law,  as  it  clearly 
appears  that  he  has  no  chance  of  recovering  elsewhere  firom  an 
insolvent  party. 

In  respect  to  the  distinction  taken  between  an  original  suit  and  a 
p  permission  to  be  paid  out  of  the  proceeds,  upon  inquiry,  no  instance 
has  been  found  in  which  a  master  has  been  permitted  to  sue  against 
proceeds  in  the  registry,  except  in  cases  of  mere  remnants  and  sur- 
plus ;  and  not  even  then,  if  there  have  been  any  adverse  interests 
opposing  it 
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The  Perseverance,  Pittor,  master.^ 
Norember,  22,  1799. 

Amelioration  of  prize-ship,  parchased  by  a  neutral,  under  illegal  condemnation  in  Norwaj. 
Allowance  made,  on  restitution,  to  original  owner. 

This  was  a  case  of  a  ship  that  had  been  a  British  prize,  sold 
under  a  sentence  of  condemnation  in  Norway  to  a  Swedish  mer- 
chant, and  was  seized,  on  coming  to  the  Isle  of  Guernsey,  on  the  part 
of  the  former  owner.  An  appearance  being  given  for  the  neutral 
purchaser,  it  was  submitted,  on  his  part,  that  if  the  vessel  was  to  be 
restored  to  the  former  owner  under  the  authority  of  The  Fladoyen,*  it 
was  still  but  reasonable  that  some  compensation  should  be  made  for 
considerable  repairs,  which  the  ship  had  undergone  in  the  possession 
of  the  Swedish  purchaser,  to  the  amount  of  205/. 

Judgment. 

Sir  W.  Scott.  It  is  a  general  rule,  undoubtedly,  that 
[  •  240  ]  whoever  purchases  under  an  illegal  titl^  does  it  *  at  his  own 
peril,  and  must  take  the  consequence  (both  in  his  purchase 
and  in  his  own  subsequent  expenditure  upon  it,)  of  his  inattention  to 
his  own  security ;  but  I  think  this  was  not  a  title  so  notoriously  bad, 
at  the  time  when  this  purchase  was  made,  as  to  bring  it  fairly  under 
the  application  of  the  general  rule  to  its  utmost  extent 

The  court  has  had  occasion  to  inquire  into  the  validity  of  such 
purchases,  and  has,  upon  a  regular  discussion,  pronounced  them 
invalid  ;*  and  if,  henceforth,  neutrals  shall  continue  to  purchase  under 
such  flimsy  titles,  they  must  take  the  consequences  of  their  own 
imprudence.  But  it  may  be  too  much  to  apply  this  maxim,  without 
any  alleviation,  to  a  person  who  has  heretofore  bought  under  a  prac- 
tice, which,  though  illegal,  was  too  prevalent  in  some  ports  of  the 
north  of  Europe.  It  appears  that  a  sum  of  money  has  been  expended 
on  the  repairs  of  this  vessel,  by  which  the  claimant  will  be  benefited, 


1  [Affirmed  on  appeal,  Aug.  10,  1803.  The  Kierlighett,  8  C.  Rob.  100.  For  oliher 
cases  of  amelioration,  see  The  Nostra  de  Conceicas,  5  C.  Bob.  294 ;  the  Fannj  k 
Ehnira,  1  Edw.  117,  120;  Ridgway  r.  Roberts,  4  Hare.  106;  The  Sarah  Ann, 
2  Snmn.  206. 

«Vol.  Lp.  135. 

3  [The  Fladoyen,  1  C.  Rob.  135  and  note.] 
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though  not  to  the  amount  of  the  sum  laid  out  —  something  must  be 
allowed  for  wear  and  tear;  and  besides,  the  party  who  has  expended 
this  sum,  has  had  the  use  of  the  vessel  in  the  meantime.  I  shall, 
therefore,  not  allow  the  whole  sum,  but  I  shall  take  a  moiety,  and  I 
shall  allow  that,  in  consideration  of  the  benefit  which  the  original 
owners  are  likely  to  receive  from  the  amelioration. 

Sum  asked  205L     Given  102/. 

Ship  restored  to  the  former  owner  on  salvage. 
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The  Isabella,  Brand,  master. 
Norember  22, 1799. 

Hariner'8  wages,  ship's  articles,  to  be  signed  before  clearing  officer,  &&,  to  be  condnsiTe.^ 
Act  2  O.  2,  c  36 ;  2  0. 8,  c.  81 ;  89  Q.  3,  c  80,  ^  27.  Deoumd  of  additional  privilege, 
under  costom  of  the  trade,  not  allowed. 

This  was  a  case  of  a  summary  petition,^  on  behalf  of  the  widow 
and  representative  of  6.  Carson,  late  chief  mate  of  the  said  ship,  to 
recover  a  sum  of  money  due  for  wages,  on  a  voyage  from  the  port  of 
London  to  the  coast  of  Africa,  &c.,  and  from  thence  to  the  West 
Indies.  The  demand  was  for  26/.,  at  the  rate  of  4/.  per  month,  under 
agreement ;  and,  beyond  that,  for  70t,  as  the  value  of  a  privilege  of 
one  slave,  said  to  be  a  part  of  the  agreement,  and  a  privilege  due 
under  the  ordinary  practice  of  that  trade,  according  to  average  price 
at  the  port  of  delivery. 

Against  the  petition,  Swabey.     This  mariner  died  before  the  slaves 


I  [The  Prince  Frederick,  2  Hagg.  Ad.  B.  394 ;  Defter  v.  Cresswell,  7  Dowl.  &  Eyl. 
650 ;  The  Jack  Park,  4  C.  Rob.  814.] 

3  The  first  ardcle  of  the  petition,  pleading  the  hiring,  stated  *<  that  the  master,  &c., 

did  hire  the  said  G.  Carlson,  to  serve  as  chief  mate  on  board  the  said  ship,  at  and  after 

,  tile  rate  or  wages  of  four  pounds  the  month,  -with  the  benefit  of  a  slave,  when  the 

cargo  was  taken  completely  on  board,  in  Afnca,"  without  anj  mention  of  the  custom 

of  trade ;  and  the  schedule  annexed  to  the  petition  was,  — 

Wages,  for  six  months  and  sixteen  days £26    5    6 

To  a  slave,  as  per  agreement,  the  value  of  which  is  70/.  or  thereabouts  .        70    0    0 
VOL.  II.  14 
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were  delivered,  on  the  passage  to  the  West  Indies ;  and,  therefore, 
it  is  not  clear  that  he  would  be  entitled  by  the  custom,  if  it  was 
proved  to  exist      But,  with  respect  to  that  part  of  the 
[  *  242  ]  demand  *  for  privilege,  the  parties  are  precluded,  by  their 
own  showing,  on  other  grounds ;  for  it  is  stated  to  be  under 
agreement,  and  yet  it  makes  no  part  of  the  contract,  as  it  ought  to 
have  done,  under  regulations  of  the  old  act,  2  G.  2,  c.  36,  made 
perpetual,  2  G.  3,  c.  31,  which  have  been  again  inserted  in  a  late  act, 
39  G.  3,  c.  80,  §  27,  respecting  this  particular  trade ;  by  which  it  is 
required  that  articles  of  agreement  shall  be  signed  "  by  the  master, 
officers,  and  seamen,  before  the  ship  leaves  port,  which  shall  be  con- 
clusive, and  no  other  form  used." 

If  there  was,  in  this  case,  any  such  privilege  allowed,  it  ought  to 
have  been  made  part  of  the  articles.  That  not  having  been  done,  it 
is  a  competent  objection  to  take  on  the  part  of  the  estate  of  the 
defendant,  who  has  since  become  a  bankrupt,  that  the  petitioner  is 
precluded  from  this  part  of  his  demand  on  his  own  showing. 

For  the  petition,  Sewell  said.  That  it  did  not  appear  that  the 
regulations  of  the  act  were  meant  to  apply  to  those  things  which 
are  due  under  the  ordinary  custom  of  the  trade,  under  which  this 
privilege  had  been  always  enjoyed. 

Swabey.  If  it  is  a  custom,  it  ought  to  have  been  distinctly 
pleaded. 

Court.  Instead  of  being  pleaded  as  a  custom,  it  is  pleaded  under 
the  agreement ;  although  I  do  not  find,  in  the  articles  of  agreement, 
one  word  of  the  general  custom,  nor  the  least  mention  of  the  privi- 
lege of  a  slave,  as  matter  of  special  agreement  The  gene- 
[  *  243  ]  ral  *  act  for  the  regulation  and  government  of  seamen  in 
the  merchant  service,  2  Q.  2,  c.  36,  made  perpetual,  2  G.  3, 
c  31,  directs,  "  that  if  any  seaman  or  mariner  enter  or  ship  himself 
on  board  any  merchant  ship  or  vessel,  on  any  intended  voyage  for 
parts  beyond  the  seas,  he  and  they  so  entering  themselves  as  afore- 
said shall,  and  they  are  hereby  obliged  to  sign  such  agreement  or 
contract  within  three  days  after  he  or  they  shall  have  so  entered 
themselves  on  board  any  ship  or  vessel,  in  order  to  proceed  on  any 
voyage  as  aforesaid ;  which  agreement  or  agreements,  or  contracts, 
after  the  signing  thereof,  shall  be  conclusive  and  binding  to  all  par- 
ties, any  custom  or  usage  to  the  contrary  notwithstanding.''  I  take 
it  to  have  been  the  intention  of  the  general  act,  as  well  as  of  the  act 
lately  passed,  39  G.  3,  c.  80,  §  27,  for  the  regulation  of  this  peculiar 
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trade  to  Africa,  to  render  the  agreement  as  distinct  and  definitive  as 
possible,  to  prevent  any  part  of  it  from  resting  in  parol  or  vague  con- 
versation, which  is  at  all  times  so  difficult  to  be  ascertained  in  a 
court  of  justice,  and  in  no  cases  more  so  than  in  such  as  relate  to 
the  transactions  of  this  class  of  persons.  If  there  had  been  no  such 
act,  or  if  it  had  been  less  imperative,  still  the  rule  is  no  more  than 
what  the  discretion  of  the  court  would  have  wished  to  apply  to  such 
a  subject.  The  late  act  states,  —  "And  for  the  better  regulation, 
encouragement,  and  preservation  of  the  health  of  the  officers  and 
seamen  employed  in  ships  or  vessels  trading  to  the  coast  of  Africa 
for  slaves,  and  from  thence  to  the  West  Indies  and  America,  be  it 
farther  enacted,  that  from  and  after  the  first  day  of  August 
*  next  after  the  passing  of  this  act,  before  any  ship  or  vessel  [  *  244  ] 
shall  proceed  to  sea,  the  master,  officers,  and  msiriners  shall 
sign  and  execute  articles  of  agreement  and  a  muster-roll,  in  the  pre- 
sence of,  and  witnessed  by,  the  clearing  officer  and  one  of  the  tides- 
men  of  the  port  from  whence  the  ship  departs ;  and  a  duplicate  of 
the  articles  of  agreement  and  muster-roll,  duly  signed  and  executed, 
shall  be  delivered  to  the  aforesaid  clearing  officer,  in  order  to  its 
being  lodged  with  the  proper  officer,  in  the  custom-house,  according 
to  the  forms  hereunto  annexed;  which  agreement  shall  be  conclu- 
sive to  all  parties  for  the  time  contracted  for,  and  no  other  form 
whatsoever  of  articles  of  agreement,  or  muster-roll,  shall  be  used, 
under  the  penalty  of  fifty  pounds ;  one  half  to  be  paid  to  the  use  of 
Greenwich  Hospital,  and  the  other  half  to  the  informer,  or  other 
person  who  shall  sue  for  the  same,  in  any  of  his  Majesty's  courts  of 
record."  That  being  the  statutable  rule,  it  is  impossible  to  set  up  a 
demand  of  this  collateral  nature,  which  exceeds  twice  the  amount  of 
the  principal  agreement,  and  to  support  it  on  the  plea  of  a  customary 
right,  —  especially  for  a  customary  right  which  was  so  unknown, 
that  the  party  himself  was  not  sufficiently  apprised  of  it,  but  pleads 
it  as  matter  of  special  agreement  It  is  said,  that  the  existence  of 
such  a  privilege  is  proved  by  the  terms  of  the  wages,  —  the  master 
and  mate  having  less,  by  their  agreement,  than  the  ordinary  mari- 
ners ;  but  it  is  impossible  for  me  to  say,  that  because  their  wages  are 
BO  small,  that  therefore  this  particular  privilege  of  a  slave  exists.  I 
njay  have  my  surmises  that  they  might  enjoy  some  other 
additional  *  advantages ;  but  it  is  impossible  that  I  can  [  *  245  ] 
come  to  a  conclusion  that  therefore  this  particular  privilege 
of  a  slave  exists,  which  so  much  exceeds  the  amount  of  the  contract 
If  any  such  understanding  prevails,  care  ought  to  be  taken  to  insert 
it  in  the  articles.  I  must  reject  that  part  of  the  petition. 
Petition  directed  to  be  reformed. 
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The  Fabius,  Cowper,  master. 

November  27, 1800. 

The  "Vice- Admiralty  Courts  in  the  West  Indies  have  no  jurisdiction  over  offences  committed 
against  revenue  laws,  out  of  their  respective  islands. 

I 

This  was  a  case  in  which  a  material  question  arose,  respecting 
the  extent  of  the  jurisdiction  of  the  Vice- Admiralty  Courts  in  revenue 
matters. 

It  was  the  case  of  an  American  ship  and  cargo,  taken  as  prize, 
18th  February,  1798,  by  The  Lark,  privateer,  and  carried  to  New  PVo- 
vidence,  where  she  was  restored  by  consent,  February  25th.  On  the 
same  day  she  was  again  seized  by  Captain  Church,  of  his  Majesty's 
ship  of  war  The  Topaz,  lying  in  the  harbor  of  Nassau,  in  New  Provi- 
dence, on  suggestion  that  she  had  exported  firom  Savannah-le-Mer,  in 
Jamaica,  her  last  clearing  port,  logwood,  &c,  in  violation  of  the  plan- 
tation laws  of  this  kingdom.  On  this  ground  a  libel  of  information 
was  filed,  and  proceedings  were  regularly  pursued  in  the  Vice- Admi- 
ralty Court  of  New  Providence,  and  the  court  pronounced  a  sentence 
of  confiscation  of  the  ship,  tackle,  and  cargo,  &c. 

The  cause  was  now  brought  before  the  High  Court  of  Admiralty, 
on  appeal  from  this  sentence,  on  the  part  of  the  master,  claimant  of 
ship  and  cargo. 

•  In  support  of  the  appeal,  Laurence  and  Swabey  argued, 
[  •  246  ]  on  the  merits,  that  the  ship  had  gone  into  Jamaica,  with 
provisions,  &c.,  in  consequence  of  a  proclamation  fix)m  the 
governor  of  Jamaica,  and  that  the  logwood  had  been  weighed  by  the 
custom-house  oflScer,  and  shipped  with  his  privity  and  knowledge. 
They  were  proceeding  farther  to  dispute  the  competency  of  a  Vice- 
Admiralty  Court  to  take  cognizance  of  a  breach  of  the  revenue  laws, 
committed  without  the  limits  of  its  local  jurisdictioi^f  and  in  another 
island,  when  the  court  stopped  the  argument. 

Court.  I  have  a  strong  persuasion  that  there  has  been  a  determi- 
nation on  this  point,  and  that  it  has  been  decided  that  Vice- Admi- 
ralty Courts  have  no  authority  to  take  cognizance  of  offences  com- 
mitted not  within  the  limits  of  their  local  jurisdiction.  I  shall  defer 
this  cause,  that  an  inquiry  may  be  made  into  the  precedents  on  this 
point 
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On  the  11th  December,  1800,  the  cause  came  on  again,  when 
Dr.  Swabey  produced  the  case  of  The  Vrouw  Dorothea,  Block,  mas- 
ter,^ determined  before  his  Majesty's  High  Court  of  Delegates,  at 
S^eant's  Inn,  June  17,  1754.  Present,  Sir  Michael  Foster,  Sir 
Sydney  Stafford  Smyth,  Mr.  Justice  Qundry,  Dr.  Walker,  Dr.  Bettes- 
worth,  Sir  Ed.  Simpson,  Dr.  Collier,  Dr.  Ducarel. 

[The  facts  of  that  c€we  were, —  That  the  Dorothea,  a  Dutch  ship, 
from  Amsterdam  to  Curacoa,  was  taken  by  The  Wager, 
man-of-war,  26th  August,  1746,  and  carried  to  *  Jamaica,  [•247] 
where  she  was  proceeded  against  as  prize,  and  restored; 
after  which  the  master  petitioned  the  governor  for  leave  to  sell  some 
part  of  his  cargo,  and,  having  sold  part  under  his  permission  and  the 
inspection  of  the  naval  officer  of  Jamaica,  sailed  from  that  port,  but 
was  driven  back  in  distress,  when  he  obtained  permission  to  unload 
and  careen,  and  sell  a  farther  part  of  his  cargo  to  defray  his 
expenses.  She  again  sailed,  and  on  the  7th  August,  1747,  was  again 
taken  as  prize  by  The  Trelawney,  privateer,  and  carried  to  Charles- 
town,  where  she  was  proceeded  against  as  prize,  and  restored,  with 
costs ;  but  on  the  7th  December,  1747,  as  she  lay  off  Charlestown, 
she  was  seized  by  W.  Hopton,  deputy  naval  officer,  and  proceeded 
against  as  forfeited,  for  having  imported  into,  and  exported  out  of, 
Jamaica,  goods  contrary  to  law.  After  the  usual  proceedings  the 
ship  was  condemned,  July  4th,  17^,  and  the  master.  Block,  appealed 
to  the  High  Court  of  Admiralty  of  England. 

The  libel  of  appeal  was  not  in  common  form,  but  special,  in  object- 
ing against  the  jurisdiction  of  the  judge  appealed  from.  "  That  a  cer- 
tain cause,  civil  and  maritime,  was  unjustly  brought  before  the 
Honorable  J.  Green,  in  Carolina,  for  a  pretended  breach  not  within 
the  jurisdiction  of  the  court"  This  objection  was  supported  on  the 
part  of  Block,  the  master,  by  an  allegation,  in  which  the  character  of 
the  ship,  and  the  previous  circumstances  of  the  voyage  were  set  forth^ 
and  in  which  it  was  pleaded,  ^Hhat  in  fact  no  such  goods  were 
imported  or  exported,  and  that  if  they  had  been  imported  or  exported, 
no  suit  could  be  commenced  on  that  ^ct  before  the  judge  of  the  Vice- 
Admiralty  Court  of  South  Carolina,  for  a  breach  of  the 
plantation  laws  *  committed  at  Jamaica ;  and  that  the  judge  [  *  248  ] 
of  Carolina  had  no  jurisdiction  to  condemn  or  acquit  for  any 
act  done  at  Jamaica."  The  allegation  was  admitted,  and  "exhibits 
produced,  by  which  the  facts  were  proved,  but  no  witnesses  were 
examined ;  and  on  the  12th  July,  1751,  the  High  Court  of  Admiralty 


1  Yxonw  Dorodiea,  Bk)ek,  Anno  1764. 
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pronounced,  "that  the  vice-admiralty  judge  of  Carolina  had  no 
jurisdiction."  From  this  sentence  Hopton  appealed  to  the  High 
Court  of  Delegates,  where  the  cause  was  elaborately  argued,  by  the 
the  King's  Advocate,  ^Ir.  Murray,  Attorney-General,  Dr.  Pinfold,  Ik. 
Hay,  and  Mr.  Pratt,  for  the  appellant  Hopton ;  and  by  Mr.  Hume 
Campbell,  Dr.  Jenner,  and  Dr.  Smalbroke,  for  the  respondent  Block. 

By  a  note  of  the  case  (with  which  I  have  been  favored  by  my 
learned  friend.  Dr.  Swabey,)  an  objection  appears  to  have  been 
strongly  pressed  before  the  Court  of  Delegates,  respecting  the  juris- 
diction of  the  High  Court  of  Admiralty  to  receive  appeals  from  the 
Vice- Admiralty  Courts  on  revenue  causes ;  on  the  ground  that  they 
were  not,  in  their  nature,  causes  civil  and  maritime,  and  under  the 
ordinary  jurisdiction  of  the  Court  of  Admiralty,  but  that  it  was  a 
jurisdiction  specially  given  to  the  Vice- Admiralty  Courts,  by  statute 
7  &  8  W.  3,  ch.  22,  s.  6,  which  did  not  take  any  notice  of  the  appel- 
late jurisdiction  of  the  High  Court  of  Admiralty  in  such  causes. 

This  point  was  fully  argued  and  determined,^  and  on  the 
[  '249  ]  17th  June,  1754,  "  The  judges  pronounced  •for  the  appeal, 

and  complaint  made  and  interposed  on  the  part  and  behalf 
of  Block,  the  master,  to  the  High  Court  of  Admiralty  of  England, 
from  the  judge  of  the  Vice- Admiralty  Court  of  South  Carolina;  and 
that  the  said  appeal  and  complaint  were  made  and  interposed  for 
causes  true,  just,  and  lawful.  WhAefore  the  judges  revoked  the  sen- 
tence of  the  Vice- Admiralty  Court  of  South  Carolina,  and  decreed 
jrestitution  of  the  said  ship,  tackle,  &;c.,  and  did  farther  condemn  the 
appellant,  Hopton,  in  the  damages  sustained  and  incurred  by  the 
owners  of  the  said  ship  and  her  cargo,  by  the  seizure  and  detention 
thereof  at  South  Carolina ;  and  did  further  condemn  the  appellant  in 
costs  of  suit,  as  well  in  the  first  and  second,  as  in  this  instance  of 
the  cause."]  ^ 

On  the  production  of  this  precedent,  the  Kingfs  Advocate  took  an 
exception  that  no  fact  of  exportation  appeared  to  have  been  stated 
in  that  case ;  and  that  there  w^s  a  material  distinction  between  the 
ofiences  of  importation  and  exportation,  and  the  necessary  modes  of 


^  The  same  point  has  since,  I  am  informed,  receired  the  nnanimons  concurrence  of 
all  the  judges,  on  a  reference  from  tJie  Privy  Council.  It  was  contended  that  the 
appeal  more  properly  lay  to  the  Privy  Council,  the  general  court  of  appeal  in  all 
plantation  causes,  and  the  Privy  Council  had  entertained  some  few  revenue  causes 
.from  the  plantations.  The  opinion  of  the  judges  was,  that  it  lay  to  the  High  Court  of 
Admiralty. 

*  From  the  register  of  the  High  Court  of  Delegates.  * 
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proceeding  against  them.     That  the  fonner  might  be  justly  amenable 
only  to  the  local  jarisdiction  of  the  island  where  it  was  committed, 
because  it  was  fully  within  the  reach  of  the  court ;  but  that  the  offence 
of  exporting  contrary  to  the  statutes,  could  not  be  considered  as  com- 
plete, till  the  ship  had  actually  got  out  of  the  port  and  out  of  the  dis- 
trict of  the  local  jurisdiction.     That  the  authority  of  the  case 
•  stated  ought  not  to  be  carried  farther  than  the  facts  of  the  [  *  250  ] 
case,  which  did  not  appear  to  amount  to  a  case  of  exporta- 
tion.    That  it  had  fallen  within  his  observation  to  see  other  cases  in 
which  the  Vice- Admiralty  Courts  did  proceed  to  take  cognizance  of 
frauds  committed  in  other  islands. 

Judgment. 
Sir  W.  Scott.  I  have  had  occasion  to  observe  that,  too ;  and  I 
am  aware  of  some  inconveniences  that  may  possibly  arise  on  either 
side.  But  if  thb  point  has  been  decided  by  the  Court  of  Delegates  — 
a  court  very  ably  composed  —  I  shall  not  hold  myself  at  liberty  to  look 
into  the  question  of  convenience.  If  inconveniences  arise,  they  must 
be  guarded  against  by  provisions  framed  under  an  authority  of  a  still 
higher  nature.  But  it  is  very  evident  to  me  that  the  inconveniences 
would  be  ten  times  more  intolerable  if  the  cruisers  could  carry  ships, 
charged  with  offences  against  the  revenue  laws,  to  any  remote  juris- 
diction they  might  think  fit.  The  injustice  to  which  it  might  lead 
would  be  horribly  oppressive  to  the  individual.  With  respect  to  the 
distinction  which  has  been  taken  between  importation  and  exporta- 
tion, I  need  say  no  more  than  that  the  sentence  of  the  High  Court  of 
Admiralty,  which  was  affirmed  by  the  delegates,  is  "  That  the  judge 
having  heard  advocates  as  to  the  jurisdiction  of  the  judge  appealed 
from,  declared  that  the  judge  appealed  from  had  no  jurisdiction  to 
inquire  as  to  the  importation  or  exportation  of  goods  at  Jamaica, 
contrary  to  the  act  of  parliament" 

Laurence  prayed  interest 

•  Court.  I  observe  that  the  Court  of  Delegates  did  con-  [  *  251  ] 
demn  in  costs  and  damages.  After  that  decision  I  am  to 
consider  it  as  clear  and  settled  law  that  the  Vice- Admiralty  Court  of 
New  Providence  had  no  jurisdiction  whatever,  and  that  the  whole  of 
the  proceedings  there  were  vexatious  and  null,  and  I  think  I  am  bound 
to  decree  costs  and  damages  as  the  other  court  did  when  the  matter 
was  res  Integra^  and  might  be  thought  a.  very  fit  case  for  judicial 
determination.  I  shall  consider  myself  bound  by  the  authority  of 
that  decision  settled  by  such  a  court,  after  a  very  deliberate  argument, 
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and  I  shall  follow  the  direction  of  that  sentence  in  annolling  the 
decree  of  the  Vice- Admiralty  Court  of  New  Proyidence  in  this  case, 
with  costs  and  damages. 


The  Susa,  Barzillai  Hussey,  master.^ 

December^,  1799. 

French  whale  fisherj.    Asserted  American  yessel.    Effect  of  sappression  of  enemy's  part 
interests.'    Condenmation. 

This  was  a  case  of  an  asserted  American  ship,  taken  on  a  voyage 
from  Dunkirk  to  St  Ubes,  in  ballast,  with  an  intention  of  proceedings 
with  a  caigo  of  salt,  as  it  was  contended  on  the  part  of  the  captors, 
to  the  French  south  whale  fishery ;  but  as  it  was  represented  on  the 
part  of  the  claimant,  on  an  ulterior  voyage  only  from  St  Ubes  to 
New  York.  ^ 

For  the  captors.  Sing's  Advocate^  and  Advocate  of  the  AdmircbU^. 
This  vessel  was  taken  going,  under  American  colors,  from  Dunkirk  to 
St  Ubes,  with  an  intention  of  proceeding  afterwards,  as  it  is  asserted, 
to  New  York,  and  it  is  claimed  for  Mr.  Mark  Coffin,  of  Nantucket 
There  is  the  original  measuring  bill  on  board,  bearing  date 
[  •  252  ]  New  Bedford,  July  4, 1795,  in  which  B.  Hussey  is  *  described 
as  master.  But  there  are  two  subsequent  indorsements,  one 
at  New  Bedford,  23d  July,  1796,  by  the  collector,  "  Isaiah  Hussey 
having  taken  the  oath  required  by  law,  is  at  present  master  of  the 
within  vessel  in  lieu  of  B.  Hussey,  late  master;"  and  another  at  Dun* 
kirk,  31st  January,  1797,  by  the  American  consul :  "  B.  Hussey  having 
taken  the  oath  required  by  law,  is  at  present  master  of  the  within 
vessel  in  lieu  of  Isaiah  Hussey,  late  master.  Signed  C.  F.  Coffyn, 
consul  for  the  United  States  of  America."  It  is  clear,  therefore,  that 
both  the  Husseys  have  been  concerned  in  this  vessel  in  her  previous 
occupation,  whatever  that  may  turn  out  to  have  been.  She  appears 
to  have  been  a  French  built  vessel,  engaged  in  the  south  whale  fishery, 
and  on  those  voyages  returning  to  Dunkirk. 

The  account  which  the  master  gives  of  her  former  occupation  k, 
<<that  the  ship,  since  the  deponent  has  belonged  to  her,  sailed  from 

1  [Affinned  on  appeal,  March  19, 180S.] 
s  [The  Eennxn,  2  C.  Bob.  1,  and  note.] 
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New  Bedford  on  the  whale  fishery,  and  then  returned  to  New  Bed- 
ford, and  afterwards  sailed  with  the  same  cargo  to  Dankirk,  and 
there  delivered  it  to  Messrs.  Brothers  Dubaeque,  merchants  there, 
and  then  sailed  from  Dunkirk  on  the  whale  fishery,  and  returned  with 
the  produce  to  Dunkirk;  and  there  delivered  it  to  the  said  Brothers 
Dubaeque,  in  or  about  the  month  of  May,  1798,  and  continued  there 
till  the  18th  day  of  July,  when  she  sailed  on  the  present  voyage," 
proceeding,  as  we  submit,  on  a  similar  ulterior  destination  to  the 
whale  fishery.  On  these  grounds  ^it  is  submitted  that  a  domiciled 
French  character  is  stamped  upon  this  vessel  by  her  employment,  be 
the  property  in  whom  it  may.  But  many  circumstances 
that  appear  •in  these  documents,  and  in  the  management  of  [  *  253  ] 
the  vessel,  show  not  only  strong  marks  of  a  voyage  back  to 
Dunkirk,  in  the  same  course  as  before,  but  also  afford  great  reason  to 
suppose  that  the  actual  property  of  this  vessel  belongs  to  p^e^ns 
resident  at  Dunkirk.  She  is  professedly  going  to  America  under  the 
command  of  B.  Hussey,  appointed  by  these  persons,  as  it  is  expressed, 
"  for  and  in  the  name  of  the  owners."  The  tferms  are,  "  that  he  was 
to  receive  from  the  owners  or  their  agents,  30  Spanish  doubloons  per 
month,  and  five  per  cent,  for  all  freight  she  should  make,  whether 
laden  on  owners'  or  transient  account,  and  an  allowance  of  25.  6(L  per 
day,  all  the  time  the  ship  is  in  port,  Dunkirk  excepted."  The  former 
part  of  these  terms,  are  not  like  the  terms  for  a  voyage  homeward  to 
the  port  of  her  owners ;  and  the  latter  exception  clearly  shows  that 
every  other  port  was  a  foreign  port  in  which  an  extra  allowance  was 
to  be  made,  and  that  Dunkirk  was  in  truth  the  home  port,  in  which 
this  allowance  was  to  cease.  The  last  article  of  this  agreement  is, 
**  that  these  articles  are  to  stand  for  the  ship  Susa's  present  voyage 
from  Dunkirk  round  to  New  York,  and  back  to  a  port  in  Europe, 
when  they  shall  either  be  continued  or  altered  as  the  owner  or  captain 
may  judge  convenient.  Signed  for  and  in  behalf  of  owners,  J.  Du- 
baeque, B.  Hussey."  These  passages  strongly  prove  that  the  real 
interest  resides  at  Dunkirk.  From  papers  in  a  former  cause,  the 
America,  in  which  the  name  of  Coffin  appeared  as  the  claimant,  it 
appeared  also  that  he  and  Hussey  were  persons  living  at  Dunkirk, 
and  engaged  in  the  south  whale  fishery.  On  all  these 
grounds  it  is  submitted  that  this  vessel  would  be  subject  'to  [  *  254  ] 
condemnation,  even  as  an  American  ship,  from  her  adopted 
character,  but  that,  in  reality,  she  has  even  more  than  an  adopted 
French  character  belonging  to  her,  and  is,  on  all  these  grounds  sub- 
ject to  condemnation. 

For  the  claimant,  Arnold  and  Oroke  contended  that  it  was  not 
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necessary  to  advert  to  the  former  voyages  of  this  vessel,  or  to  say 
what  would  have  been  the  legal  efTect  if  she  had  been  taken  in  one 
of  them,  as  it  is  clear  that  the  former  occupation  had  ceased ;  that 
there  had  been  a  cessation  of  above  a  year,  and  that  there  was 
no  reason  to  suppose  she  had  again  resnmed  that  trade.  That  the 
terms  of  the  ship's  articles  were  different  from  those  on  whaling 
voyages,  which  generally  included  some  proportion  of  the  success  of 
the  adventure,  and  that  no  fishing  tackle  was  found  on  board ;  neither 
was  there  any  intimation  that  she^was  to  touch  anywhere  to  take  in 
any  such  articles.  It  was  submitted  that  the  suspicion  drawn  from 
the  attempt  the  ship  was  making  to  touch  at  Calais,  was  fully 
answered  by  the  necessity  she  was  under  of  landing  the  Dunkirk 
pilot,  which  she  had  before  been  prevented  from  doing  by  adverse 
winds.  In  respect  to  the  papers  invoked  from  the  America,  it  was 
said  that  the  facts  and  persons  in  that  case  were  wholly  different 
That  the  claim  was  given,  not  for  Mark  Coffin,  but  for  Sb.  Coffin, 
although  the  name  of  Mark  Coffin  was  introduced  by  some  mistake 
into  the  cause.  That  that  vessel  was  taken  on  her  return  to  Dunkirk, 
and  the  witnesses  swore  she  belonged  to  persons  at  Dunkirk. 

The  Court  asking  whether  there  was  any  papor  to  con- 
[  •256  ]  nect  the  property  of  the  vessel  with  Coffin  since  'ITOS,  a 
letter  was  produced  from  Mark  Coffin  to  J.  Hussey. 

"  Respected  Brother,  Isarat  Hussey,  —  I  have  lately  heard  of  thy 
misfortune,  of  being  taken  and  retaken,  and  carried  to  Liverpool; 
and  further,  that  thou  intended  to  sell  thy  ship,  and  proceed  to  Ham- 
burg to  pursue  the  first  capture  for  damages.  If  thou  shouldst  go  to 
Dunkirk,  assist  to  get  the  ship  Susa  to  America;  she  has  been 
lying  there  nine  months,  and  cannot  sail  on  account  of  the  strictness 
of  the  French  laws  respecting  the  muster-roll.  Send  hex  in  ballast, 
or  with  a  loading  of  salt ;  but  do  not  take  goods  of  the  manufacture 
of  France,  as  the  laws  of  America  do  not  admit  them  to  an  entry. 
Perhaps  thou  may  wish  a  passage  home  in  her ;  if  that  should  be  the 
case,  I  should  be  very  glad  thou  wouldst  take  thy  passage  in  her,  and 
give  her  some  freight,  if  thou  can,  —  but,  as  I  mentioned  above,  our 
laws  still  continue  as  to  French  goods. 

«  Nantucket,  March  2d,  1799.  «  Mark  Coffin." 

Judgment. 

Sir  W.  Scott.     This  is  the  case  of  a  ship  which  was  taken  under 

American  colors,  on  the  19th  July,  1799,  on  a  voyage  from  Dunkirk 

to  St.  Ubes,  in  ballast.     The  ship  is  claimed  for  Mr.  Mark  Coffin,  of 

New  Bedford,  whose  name  has,  by  some  means  or  other,  appeared 
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in  the  Court  of  Appeal  in  a  transaction  very  -much  resembling  the 
present,  at  least  in  exterior  form  and  shape.  In  that  case  the  name 
of  Mark  Coffin  was  used  by  persons  carrying  on  the  whale  fishery  of 
France,  without  having  any  footing  in  America,  or  any  visible  thread  of 
connection  with  it ;  but  carrying  back  the  produce  to  France, 
and  supplying  *  the  manufactures  and  industry  of  France,  [  *  266  ] 
without  any  communication  or  intercourse  whatever  with 
America.  It  did  appear  to  the  Superior  Court,  as  it  always  appeared 
to  this  court,  that  persons  carrying-on  such  a  trade  were  just  as  much 
to  be  considered  as  incorporated  in  the  commerce  of  France,  as  if 
they  were  native  merchants  of  France ;  and  that  their  property,  so 
employed,  would  be  justly  subject  to  confiscation,  be  their  personsd 
residence  where  it  might  The  other  actors  of  that  drama  were 
exactly  the  same  as  those  that  appear  in  this  case.  There  were  the 
same  names  of  Coffin,  the  Husseys,  and  Dubaeque,  the  proprietor. 
Such  a  coincidence  could  hardly  happen,  unless  the  same  names,  in 
both  cases,  do  in  reality  belong  to  the  same  persons  engaged  in 
similar  transactions.  At  any  rate  it  is  an  awakening  circumstance, 
which  calls  upon  the  vigilance  of  the  court,  to  examine  minutely  into 
the  facts  of  the  case,  and  into  the  proofs  of  property  that  are  brought 
forward. 

In  the  first  place,  the  ship  is  French  built,  first  seen  at  Dunkirk, 
and  employed  in  the  south  whale  fishery.  The  master  represents 
the  former  trade  "  to  have  begun  from  New  Bedford ; "  the  counsel 
have  put  it  on  better  grounds ;  yet,  the  utmost  to  which  they  can 
bring  the  case  is,  that  it  had  generally  been  to  France,  but  that  that 
course  of  trade  was  now  abandoned,  though  for  the  first  time. 

If  that  were  the  case,  and  I  was  satisfied,  by  the  evidence  in  the 
cause,  that  the  ship  was  the  property  of  Mark  Coffin,  and  of  him 
only,  I  should  hold  myself  bound  to  restore ;  but  if,  on  the  other 
band,  it  should  appear  that  there  are  other  owners,  with  a 
joint  *  interest,  and  those  persons  originally  domiciled  in  [  *  257  ] 
France,  or  returning  firom  thence,  after  having  lived  so  long 
there  as  to  lie  under  a  suspicion  of  being  liable,  from  that  residence, 
to  be  treated  as  French  persons,  I  should  hold  such  a  claim  firaudu- 
lent ;  inasmuch  as  the  suppression  of  such  names  would  be  a  fraudu- 
lent suppression,  and,  being  so,  would  justly  subject  the  property  in 
question  to  condemnation.  I  allude  to  the  Mr.  Husseys,  whose  resi- 
dence in  France  isj  at  least,  questionable,  and  very  sufficient  to  pro- 
voke the  question,  whether  they  are  to  be  pronounced  to  have  left 
that  country,  and  to  be  pure  American  characters,  without  any 
strong  intermixture  of  French  interest  adhering  to  them.  If  I  am 
satisfied  that  the  claim  is  incorrect,  in  leaving  out  other  French  per- 
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sons,  or  these  Mr.  Husseys,  (on  whom,  at  any  rate,  a  strong  taint 
and  suspicion  of  French  character  attaches,)  with  an  intent  of  dis- 
guising their  interest  from  the  court,  I  shall  consider  it  to  be  my  duty 
to  reject  such  a  claim  altogether,  as  not  erroneously,  but  fraudulently 
incorrect.  Amongst  the  papers  there  is  clearance,  on  the  affirmation 
made  by  Mark  Coffin,  in  which  he  is  represented  as  the  owner ;  but 
other  papers  speak  of  a  plurality  of  owners.  The  agreement  between 
Dubaeque  and  the  master  speaks  of  "  the  owners  and  their  agents ;  '^ 
and  when  I  am  given  to  understand  that  this  master  is  the  brother- 
in-law  of  Mark  Coffin,  it  appears  to  be  a  singular  mistake  for  a  per* 
son  so  intimately  connected  with  him  to  fall  into ;  and  amounts  as 
nearly  to  a  contradiction  as  any  positions  can  do,  that  are  not  stand- 
ing in  direct  verbal  opposition  to  each  other.      The  master  says 

"  that  Mark  Coffin  is  the  sole  owner ; "  but  here  again  the 
[  •  258  ]  *  depositions  are  more  at  variance  than  the  papers.     For  I 

find  the  mate,  speaking  on  the  authority  of  the  master,  says 
"  that  there  are  other  owners  besides  Mark  Coffin  ;  that  he  has  heard 
and  believes  that  the  said  master,  together  with  two  of  his  brothers 
which  were  on  board  the  said  ship,  one  as  a  mariner,  the  other  as  a 
passenger,  or  some  one  of  them,  were  owners  of  the  said  ship  at  the 
time  she  was  seized ; "  and,  to  the  thirtieth  interrogatory,  "  that  the 
master,  at  the  time  when  this  deponent  was  shipped,  declared  to  this 
deponent  that  he,  the  said  master,  and  his  said  brothers,  were  the 
real,  true,  and  only  owners  of  the  said  ship."  These  are  strong  and 
emphatical  words ;  and  taking  it  to  be  as  held  out,  that  Coffin  has  an 
interest  in  her,  still  they  would  go  a  great  way  to  show  that  there 
are  other  owners.  If  I  credit  this  man,  and  his  right  apprehension  of 
the  matter,  I  must  hold  these  persons  to  be  the  true  owners.  And 
it  is  to  be  observed  that  the  mate  has  no  temptation  to  misrepresent. 
He  is  in  a  situation  of  some  confidence,  and  appears  totally  disinte- 
rested, and  gives  a  testimony,  as  far  as  I  can  judge,  free  from  all 
imputation ;  whilst  the  deposition  of  the  master  bears  strong  marks 
of  what  is  called  mistake,  but  what  other  persons  must  term  a  very 
disingenuous  manner  of  delivering  a  testimony.  There  is,  besides, 
an  observation  arising  on  the  affirmations  of  these  Husseys,  that, 
though  they  come  from  persons  described  as  Quakers,  and,  as  such, 
allowed  to  have  their  affirmations  received  in  this  and  other  Chris- 
tian countries,  where  that  persuasion  of  men  is  admitted,  yet  the 

same  persons  are  certified  by  the  consul*  at  Dunkirk,  and  by 
[  •  259  1  another  person,  the  collector  of  the  customs  in  America,  'as 

having,  on  other  occasions,  taken  an  oath.  It  is  impossible 
for  me  to  presume  such  an  inaccuracy  in  public  instruments ;  and, 
therefore,  with  all  the  respect  that  is  due  to  reUgious  tenderness  of 
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mind,  this  Variance  cannot  but  raise  inferences  to  their  disadvantage. 
It  must  be  allowed,  at  least,  that  there  is  something  in  this  disagree- 
ment that  calls  loudly  for  explanation  ;  and  when  I  look  at  the  disin- 
genuous account  which  the  master  has  given  of  his  former  voyage, 
stating  it  to  have  commenced  from  New  Bedford,  though  I  am 
satisfied  it  began  from  Dunkirk,  and  nowhere  else ;  when  I  see  the 
same  insincere  account  of  the  destination  of  the  present  voyage,  not 
only  in  the  clearance,  but  in  the  deposition  of  the  witnesses,  stating 
it  to  be  "  direct  for  New  York,"  as  if  there  was  no  real  design  of 
visiting  St.  Ubes ;  it  is  impossible  for  me,  so  left,  to  pick  the  truth 
out  from  people  who  will  not  tell  it  themselves,  to  do  otherwise  than 
draw  inferences  strongly  to  their  disadvantage. 

If  the  court  was  to  attend  merely  to  the  balance  of  credit,  it  would 
be  bound  to  give  credit  to  the  mate,  when  he  says  that  the  master 
told  him  "  he  and  his  brothers  were  the  sole  owners."  It  is  impos- 
sible for  me  to  find  a  solution  for  it  in  mere  misapprehension ;  it 
could  not  but  be  understood  in  the  terms  in  which  it  was  delivered. 
There  is,  besides,  something  in  the  agreement  that  points  strongly 
to  an  interest  in  these  Frenchmen.  If  the  Husseys,  who  are  the 
brothers  of  Coffin,  had  the  direction  of  the  vessel,  and  she  was 
actually  quitting  Dunkirk,  how  comes  it  that  Mr.  Dubaeque  is  enter- 
ing into  an  agreement  with  the  master, "  for  the  owners  and 
their  agents  ?  "  It  has  been  made  to  appear,  by  a  *  letter  [  *  260  ] 
that  has  been  produced  late  in  the  cause,  that  J.  Hussey 
had  the  care  of  the  ship  committed  to  him  by  Mr.  Coffin ;  but  how 
does  this  agree  with  the  appointment  firora  the  hands  of  these 
French  merchants  ?  How  happened  it  that  they  should  regulate  the 
whole  transaction  after  that,  and  that  they  should  assume  the  power 
of  settling  every  thing  respecting  the  concerns  of  the  ship,  and,  most 
manifestly,  providing  for  her  return  to  Europe  ?  All  interference  on 
the  part  of  Mark  Coffin  is  entirely  excluded ;  and  the  whole  matter 
is  to  be  settled  between  the  master  and  these  Frenph  merchants  in 
Europe. 

Upon  the  whole,  I  cannot  help  saying  that  these  are  great  difficul- 
ties ;  and  although  it  is  said  that  Mr.  Mark  Coffin  does  not  appear 
to  have  been  implicated  in  this  part  of  the  transaction,  and  though 
it  is  possible  that  they  may  have  been  thrown  on  the  case  by  the 
manner  in  which  the  party's  agents  in  Europe  have  conducted  them- 
selves, and  that  thty  might  have  admitted  of  explanations  if  the 
whole  truth  had  been  ingenuously  set  forth,  still,  as  the  matter  is 
now  represented,  it  is  loaded  with  difficulties.  The  ship  is  claimed 
for  Mr.  Mark  Coffin,  as  the  sole  proprietor,  although  the  evidence  of 
the  case  strongly  shows  that  there  are  French  interests  behind,  which 
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are  not  sufficiently  disclosed.  I  have  already  said  what  the  conse- 
quence of  that  would  be ;  if  the  parties  are  dissatisfied  with  my 
judgment,  they  must  take  the  opinion  of  a  superior  court,  if  they 
think  they  can  make  out  a  more  consistent  history.  But,  on  the  evi- 
dence by  which  I  am  to  determine  this  case,  1  think  myself  warranted 
to  condemn  this  ship. 


[•261]  •  INSTANCE  COURT. 

RoBiNETT  against  The  Ship  Exeter. 

December  10,  1799. 

Bvit  of  mate  for  wages.    Defence,  that  he  had  been  discharged  for  miscondiict    Siifficieacj 

of  defence  not  allowed,  on  proof  of  facts.    Wages  decreed,  &c^ 
[The  master  not  admissible  as  a  witness  for  his  owners.]  ^ 

This  was  a  case  of  a  suit  for  wages,  &c.,  against  the  ship  Exeter, 
on  behalf  of  Robert  Robinett,  who  had  been  hired  as  mate  in  the  ser- 
vice of  the  ship  in  Bombay  by  the  captain,  and  was  afterwards,  in 
prosecution  of  the  voyage  to  Europe,  forcibly  discharged  by  him, 
from  the  service  of  the  said  ship,  at  the  island  of  Columbo;  on  a 
charge  of  incapacity,  drunkenness,  neglect,  and  disobedience  of 
orders.  The  demand  was  for  127/.  as  the  balance  of  wages  and 
expenses  incurred  in  returning  to  Europe. 

Judgment. 
Sir  W.  Scott.  This  is  a  suit  brought  by  an  officer  of  a  ship,  in 
the  East  India  service,  for  his  wages ;  and  it  has  been  observed  in 
the  defence,  that  in  this  respect,  officers  do  not  come  before  the  court 
with  so  strong  a  title  to  the  indulgence  and  favorable  attention  of  the 
court,  as  common  mariners ;  whp  are,  from  their  ignorance  and  help- 
less state,  placed  in  a  peculiar  manner  under  the  tender  protection  of 


1  [As  to  what  will  be  justifiable  cause  for  a  discharge,  80  as  to  work  fisrfelture  of 
wages,  The  Elizabeth,  2  Dod.  406  ;  Smith  r.  Treat,  DaTies,  B.  266  ;  Ome  9.  Town- 
send,  4  Maa.  541 ;  Wilson  v.  The  Mary,  Gilp*  33.  Rights  of  sailors,  when  wrongfully 
discharged,  The  Frederick,  1  Hagg.  Ad.  R.  218 ;  The  Elizabeth,  2  Dod.  406 ;  The 
Beaver,  3  C.  Rob.  92 ;  Ex  parte  Giddings,  2  Gall.  58 ;  Veacock  i?.  McCall,  Gilp.  329. 
As  to  forfeiture  of  wages  bj  misconduct,  see  note  to  The  Lady  Campbell^  2  Hagg- 
Ad.  R.  6.]  -^ 

2  [The  Fortitude,  8  Sumn.  228.] 
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the  court  But  there  are  other  grounds  on  which  officers  are  justly 
objects  of  equal  attention,  inasmuch  as  an  injury  done  to  their  cha- 
racter  is  of  wider  extent,  and  is  attended  with  consequences 
of  a  more  *  serious  nature ;  mariners,  if  distressed  in  one  ser-  [  *  262  ] 
vice,  may  easily  obtain  another,  and  a  sailor  may  remain  a 
sailor  to  the  end  of  his  days,  as  it  is  not  usual  to  be  minute  in  the 
inquiry  made  into  their  characters.  But  if  an  officer  is  discharged 
for  insufficiency,  it  may  not  be  easy  for  him  to  procure  another  situa- 
tion ;  and  he  is  in  danger  of  losing,  not  only  his  present  footing,  but 
more  particularly  those  prospects  of  promotion,  which  depend  in  a 
great  measure  on  the  character  that  has  travelled  along  with  him 
during  his  former  employs,  and  has  been  the  most  valuable  fruit  of  a 
life  of  service.  These  considerations  are  sufficient  to  place  officers 
also  under  the  particular  protection  of  the  court.  At  the  same  time 
this  must  not  be  so  understood,  in  either  case,  as  if  the  court  would 
show  such  a  blind  indulgence,  as  should  overrule  the  real  justice  of 
the  case ;  it  is  only  such  an  indulgence  as  the  equitable  considera- 
tions of  public  utility  require,  which  can  seldom  in  such  cases,  any 
more  than  in  others,  be  separated  from  particular  justice. 

In  this  case  the  officer  was  hired  in  Bombay,  to  proceed  in  the  ser- 
vice of  the  ship  to  London ;  thers  is  no  difference  about  the  agree- 
ment or  terms  of  service.  But  it  is  alleged  in  the  defence  against  this 
demand,  that  the  service  was  not  performed ;  on  the  other  side  it  is 
said,  that  he  was  at  all  times  ready  to  discharge  his  services  till  he  was 
forcibly  removed,  which  is  to  be  considered  in  law  as  equivalent  to 
the  discharge ;  and  on  the  part  of  the  master,  this  act  of  removal  is 
justified. 

The  question  before  the  court  will  be,  then,  to  decide  whether  the 
charges  are  of  a  sufficient  nature  to  support  this  refusal,  and 
whether  they  are  supported  •by  sufficient  evidence.  In  the  [  *  263  ] 
first  place,  I  observe,  there  is  no  general  incapacity  set  up ; 
such  a  charge  is  introduced  into  the  deposition  of  Captain  Whitford, 
indeed,  but  it  makes  no  part  of  the  plea.  If  a  general  incapacity  had 
been  specially  pleaded,  and  properly 'supported  by  the  depositions  of 
the  master;  this  court  would  find  a  difficulty  in  opposing  the  pre- 
sumption, arising  from  the  opinion  of  a  superior  officer.  If  that  bad 
been  pleaded  in  the  allegation,  it  must  have  been  strong  evidence 
that  would  have  induced  the  court  to  determine  against  such  a  testi- 
mony. But  if  that  had  been  pleaded,  Mr.  Robinett  would  have  had 
an  opportunity  of  defending  himself;  and  he  might  have  called  for- 
ward the  judgment  of  the  former  master  with  whom  he  sailed,  and 
by  whom  he  was  recommended  to  Captain  Whitford,  as  well  as  that 
of  others  who  were  acquainted  with  his  talents ;  as  that  has  not  been 
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done ;  as  this  charge  of  general  incapacity  has  not  been  put  in  issue 
in  any  manner,  and  consequently  Mr.  Robinett  has  had  no  notice  to 
defend  himself  against  it,  I  must  leave  it  entirely  out  of  considera- 
tion, and  confine  myself  to  the  specific  articles,  charging  him  with 
drunkenness,  neglect  of  duty,  and  disobedience.  These  are  certainly 
oflFences  of  a  high  nature,  fully  sufficient  to  justify  the  discharge,  if 
proved.  In  respect  to  the  negligence,  it  would  not  be  necessary  to 
prove  that  it  was  wilful  negligence ;  it  would  be  sufficient  if  it 
appeared  to  amount  to  that  habitual  inattention  to  the  ordinary 
duties  of  his  station  that  might  expose  the  ship  to  danger ;  for  the  per- 
son in  Robinett's  station  stipulates  against  such  negligence. 

[  •  264J  •  Upon  the  matter  of  drunkenness,  the  court  will  be  no 
apologist  for  that;  it  is  an  offence  peculiarly  noxious  on 
board  a  ship,  where  the  sober  and  vigilant  attention  of  every  man, 
and  particularly  of  officers,  is  required.  At  the  same  time  the  court 
cannot  entirely  forget,  that  in  a  mode  of  life  peculiarly  exposed  to 
severe  peril  and  exertion,  and,  therefore,  admitting  in  seasons  of 
repose  something  of  indulgence  and  refireshment;  that  indulgence 
and  refreshment  is  naturally  enough  sought  by  such  persons  in 
grosser  pleasures  of  that  kind;  and,  therefore,  that  the  proof  of  a 
single  act  of  intemperance,  committed  in  port,  is  no  conclusive  proof 
of  disability  for  general  maritime  employment^  Another  rule  would^ 
I  fear,  disable  many  very  useful  men  for  the  maritime  service  of  their 
country. 

As  to  disobedience  to  lawful  command,  it  is  an  offence  of  the 
grossest  kind ;  the  court  would  be  particularly  attentive  to  preserve 
that  subordination  and  discipline  on  board  of  ship  which  is  so  indis- 
pensably necessary  for  the  preservation  of  the  whole  service,  and  of 
every  person  concerned  in  it.  It  would  not,  therefore,  be  a  peremp- 
tory or  harsh  toi^e,  or  an  overcharged  manner  in  the  exercise  of 
authority,  that  will  be  ever  held  by  this  court  to  justify  resistance. 
It  will  not  be  sufficient  that  there  has  been  a  want  of  that  personal 
attention  and  civility  which  usually  takes  place  on  other  occasions, 
and  might  be  wished,  generally,  to  attend  the  exercise  of  authority. 
The  nature  of  the  service  requires,  that  those  persons  who  engage  in 
it  should  accommodate  themselves  to  the  circumstances  attending  it ; 
and  those  circumstances  are,  not  unfrequently,  urgent,  and 

[  •  265  ]  create  strong  sensations,  •which  naturally  find  their  way  in 
strong  expressions  and  violent  demeanor.     The  persons  sub- 
ject to  this  species  of  authority  are  not  to  be  captious,  or  to  take 

— n 
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exception  to  a  neglect  of  formal  and  ceremonious  observances  of 
behavior;  and  on  these  grounds  the  court  would  hold,  that  the 
charges  of  this  defence  are  of  a  nature  sufficient  to  justify  dismissal, 
if  they  are  properly  substantiated  in  evidence ;  although  it  might  at 
the  same  time  be  proved  that  less  personal  civility  had  been  used 
than  would  excuse  something  of  an  hesitation  of  obedience  in  other 
modes  of  life. 

The  next  question  will  be,  what  is  the  evidence  ?  And,  on  thb 
point,  it  is  unfortunate  that  Mr.  Whitford  is  the  only  witness  exa- 
mined on  the  part  of  the  defence.  At  the  utmost,  Mr.  Whitford  can 
only  have  become  competent  to  give  evidence  in  this  case,  by  having 
become  a  bankrupt;  and  he  may  have  exposed  the  property  of  his 
owners  to  danger,  by  not  having  taken  the  precaution  to  do,  what 
ought  always  to  be  done,  in  a  matter  so  tender  as  the  discharge  of 
an  officer, — to  call  the  attention  of  the  passengers  and  crew  to  the 
circumstances  attending  it,  that  the  propriety  of  the  act  may  be  pro- 
perly warranted,  and  vouched  by  as  much  evidence  as  possible. 
This  not  having  been  done.  Captain  Whitford  is  the  only  witness  on 
that  side ;  at  any.  rate  it  must  appear,  that  he  would  have  an  interest 
to  defend  the  propriety  of  his  own  conduct ;  if  unopposed,  the  court 
woxdd  be  inclined  to  presume  in  favor  of  authority,  such  being  its 
proper  and  legal  inclination ;  but  opposed  as  he  is,  in  this  case,  by 
two  witnesses,  who  are  not  affected  by  any  interest,  or  otherwise  lia- 
ble to  objection,  it  would  be  difficult  to  take  his  single  evi- 
dence in  opposition  to  their  united  testimony.  But  *the  [*266] 
matt^  does  not  rest  on  the  credibility  of  these  witnesses ; 
an  objection  has  been  taken  to  the  competency  of  Captain  Whit- 
ford ;  and  although  I  permitted  his  evidence  to  be  read,  de  bene  esse^ 
reserving  the  objection,  it  was  not  from  any  doubt  entertained,  but 
because  I  wished  to  give  it  farther  consideration.  The  objection 
taken,  is  to  the  conclusion  drawn  from  the  13th  and  14th  articles  of 
the  allegation  on  the  part  of  the  defence  which  plead : 

"  13th,  That  the  said  ship  Exeter,  together  with  her  tackle,  apparel, 
and  furniture,  hath,  since  her  arrival  in  the  port  of  London,  from  her 
afores€ud  voyage,  been  sold  by  the  decree  of  this  court  to  discharge 
the  claims  of  the  officers  and  mariners  belonging  to  her  for  their  ser- 
vice on  board  the  said  ship  during  the  aforesaid  voyage ;  that  after 
payment  of  the  just  and  -legal  claims  of  the  said  officers  and  mariners, 
there  will  remain  about  the  sum  of  4,000i.  as  the  balance  of  the  pro- 
ceeds. That  there  were  just  and  legal  claims  of  bottomry  and  other 
bondholders  on  the  said  proceeds  to  the  amount  of  6,000/.  and 
upwards,  and  on  ^hose  behalf  such  proceeds  have  been  arrested. 
That  two  of  the  said  bonds  amounting  respectively  to  the  sum  of 
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1,250Z.  and  upwards,  inclading  interest,  were  given  by  the  said  Cap- 
tain Whitford  upon  the  bottom  of  the  said  ship,  as  a  security  for 
money  advanced  at  the  Cape  of  Good  Hope,  in  the  prosecution  of 
her  aforesaid  voyage,  and  are  entitled  to  a  priority  of  payment  to  the 
other  of  the  said  bonds,  which  were  given  as  a  security  for  money 
previously  advanced  at  Bombay,  and  have  been  so  paid  accordingly. 

That  by  payment  thereof  the  balance  of  the  said  proceeds 
[•267]  had  been  reduced  to  *  about  the  sum  of  1,600^.  being  all 

that  will  remain  for  the  discharge  of  the  said  last  mentioned 
bonds,  which  amount  together  including  interest  to  the  sum  of  3,500t 
or  thereabouts." 

"  14th,  That  the  said  Richard  Whitford,  late  commander  and  two- 
thirds  owner  of  the  said  ship  Exeter,  hath,  since  the  arrival  of  the  said 
ship  in  the  port  of  London,  been  declared  under  the  great  seal  of 
Great  Britain  a  bankrupt ;  and  having  conformed  himself  in  all  re- 
spects to  the  several  acts  of  parliament  relating  to  bankrupts,  on  or 
about  the  20th  day  of  October  last  past,  duly  obtained  his  certificate, 
under  the  aforesaid  seal,  and  was  and  is  thereby  exonerated  from  all 
claims  and  demands  whatever,  which  arose  prior  to  the  date*  of  the 
said  certificate.  That  by  reason  of  the  premises,  he,  the  said  Richard 
Whitford,  was  and  is  a  legal  and  competent  witness  to  be  produced, 
sworn,  and  examined  in  this  cause." 

Personally  exonerated  he  certainly  is,  but  not  exonerated  as  to  the 
estate,  about  which  he  is  still  liable  to  be  examined.  He  has  an  in- 
terest still  remaining  as  to  the  surplus  of  the  estate,  and  also  as  to 
the  allowance  which  will  depend  on  the  payment  that  is  made ;  till 
he  has  done  more,  therefore,  than  he  has  yet  done ;  till  he  has  released 
all  interest  under  the  estate,  and  also  the  allowance;  I  have  no 
doubt,  upon  the  consideration  which  I  have  been  able  to  give  the 
matter,  and  also  on  conversation  with  eminent  persons  at  the  com- 
mon law,  tha;t  he  is  not  a  competent  witness.  Unless  the  defence, 
therefore,  can  be  sustained  on  Mr.  Robinett's  own  witnesses,  there  is 

an  end  of  this  suit.     How  do  they  depose  ? 
[  •  268  ]         •  As  to  his  general  conduct,  Mr.  Urquhart,  who  was  one 

of  the  officers  of  the  ship,  says,  <<  That  during  all  the  time 
the  said  Robert  Robinett  continued  on  board  the  ship,  saving  the 
time  he  was  confined  in  his  cabin,  as  herein-before  set  forth,  he  did 
well  and  truly  perform  his  duty  as  second  mate,  and  was  obedient  to 
all  the  lawful  commands  of  the  said  Richard  Whitford  the  master, 
and  other  his  superior  officers  on  board ; ''  and  the  second  witness 
speaks  in  the  same  terms,  and  adds,  <<  that  he  appeared  always  ready 
and  willing  to  perform  his  duty."  As  to  the  charge  of  drunkenness, 
the  first  witness  says,  "  he  never  saw  any  thing  of  the  kind ; "  and  the 
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second  witness,  ''  that  be  never  saw  him  in  liquor  but  on  one  occa- 
sion, on  Christmas-day,  whilst  the  ship  was  lying  at  Bombay ; "  this 
single  instance  is  not,  I  think,  sufficient  to  support  the  charge.  I 
must  observe,  too,  that  this  witness,  Eshington,  was  the  steward  of 
the  ship,  and.that  it  was  part  of  the  interrogatory  addressed  to  him,^ 
"whether  Robinett  was  not  importunate  to  him  for  liquor;  and 
whether  he  did  not  complain  to  Captain  Whitford,  that  the  said  Ro- 
binett was  always  applying  to  him  for  an  extraordinary  quantity  of 
wine  and  spirituous  liquors ;"  to  all  which  he  answers  in  the  direct 
negative,  and  says,  "  that  he  never  did  apply  to  him  for  more  wine 
and  other  liquors  than  other  officers  were  usually  supplied  with  ;  and 
that  he,  the  respondent,  never  did  make  any  complaint  to  Captain 
Whitford  on  that  score ; "  then,  how  is  it  possible  to  support  this 
charge? 

Next,  as  to  negligence,  it  is  not  immaterial  to  observe,  that  in  the 
note  of  dismissal  from  Captain  Whitford,  the  only  act  of 
negligence  specified,  is  the  *  omitting  to  take  in  the  yawl,  [  *269  ] 
and  by  that  means  suffering  some  Lascar  sailors  to  desert ; 
this  Vas  all  that  was  specified,  and  it  does  rather  induce  a  belief 
that  this  was  all  that  was  taken  notice  of  at  the  time,  and  that  the 
rest  has  been  called  in  aid  as  subsidiary  matter,  to  make  out  the 
charge.     Then  what  are  the  acts  of  negligence  ?     The  first  instance 
of  neglect  is  charged  in  thesd  words,  "  That  whilst  the  said  ship  Ex- 
eter was  off  the  guK  of  Manora,  in  the  prosecution  of  her  voyage 
from  Bombay  to  Colombo,  the  said  Robert  Robinett,  who  was  the 
officer  upon  watch,  notwithstanding  it  was  obvious  a  squall  was  aris- 
ing, neglected  to  take  in  her  sails,  as  was  his  duty  to  have  done,  but 
suffered  her  to  proceed  in  full  sail;  that  upon  Captain  Whitford  com- 
ing on  deck,  he  expressed  great  displeasure  towards  the  said  Robert 
Robinett,  for  such  his  negligence,  and  said  to  him,  if  he  were  igno- 
rant of  his  duty  himself,  he  might  have  seen  what  was  necessary  for 
him  to  do  by  the  ship  Nottingham,  which  was  sailing  in  company 
with  the  said  ship,  and  had  then  taken  in  all  her  sails;  that  notwith- 
standing every  exertion  was  then  used  by  the  order  of  the  said  Cap- 
tain Whitford  to  take  in  the  said  sails,  the  topsails  had  been  (owing  to 
such  the  negligence  of  the  said  Robert  Robinett,)  nearly  carried  away 
by  the  squall  coming  on  before  they  could  be  lowered."   On  this  article 
Mr.  Eshington  says  that  he  cannot  speak,  not  being  a  judge  of  nauti- 
cal matters,  and  having  been,  besides,  below  during  the  time  inquired 
of;  and  Mr.  Urquhart,  though  he  confirms  the  fact,  except 
as  to  the  danger  of  the  topsails  being  carried  away,  *  says,  [  *  270  ] 
"That  he  did  not  consider  Mr.  Robinett  to  have  been  guilty 
of  any  acts  of  negligence  in  the  course  of  the  voyage,  or  to  have 
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betrayed  any  want  of  nautical  skill."  This  is  all  that  b  said;  and  I 
need  not  add  that  it  is  impossible  for  me  to  pronounce  that  the 
charge  of  neglect  in  this  article  b  sustained  on  such  evidence.  The 
next  charge  is  of  losing  the  boat,  and  suffering  five  Lascar  sailors  to 
desert.  It  is  charged  in  the  allegation,  ^<  That  the  said  Robert  Robi- 
nett,  whilst  he  was  in  chaise  of  the  said  ship  Exeter,  as  the  superior 
officer  on  board,  when  she  lay  at  Colombo,  on  or  about  the  13th  day 
of  February,  1797,  left  her  long-boat  at  the  buoy  of  an  anchor  parted 
with  some  days  before,  together  with  five  Lascars  belonging  to  the 
said  ship,  in  her ;  that  at  day  light  the  next  morning  it  was  disco- 
vered, that  the  said  five  Lascsurs  had  deserted  with  the  said  long- 
boat,  a  hawser,  and  three  large  tackles ;  that  it  was  five  or  six  days 
before  the  said  long-boat  was  again  found,  when  she  was  found  at 
Point  de  Galle,  much  damstged,  and  the  hawser  and  tackles  had  been 
taken  out  of  her,  and  were  totally  lost ;  that  the  said  Lascars  were 
never  afterwards  discovered,  nor  did  they,  or  either  of  them,  ever  return 
to  their  duty  on  board  the  said  ship."  On  this  article  the  witness 
Urquhart  says,  «  That  although  Captain  Whitford  did  blame  the  pro- 
ducent  for  leaving  the  long-boat  in  charge  of  the  Lascars,  that  he 
never  heard  any  other  officer  on  board  impute  blame  to  the  producent 
Robinett  on  that  account,  neither  did  he  consider  him  to 
[  •271]  be  blamable;"  and  the  second  witness  says,  "That  •the 
said  Robinett  was  not  considered  as  grossly  negligent  in 
losing  the  long-boat,  by  the  deponent,  it  not  being  his  duty  to  be  on 
board  at  that  time."  I  cannot  say  that  the  fact  of  imprudent  con- 
duct, or  of  negligent  conduct,  is  in  any  way  fastened  down  on  him  in 
this  instance. 

The  next  charge  is  that  «  whilst  the  said  Robinett  was  in  charge 
of  the  ship  as  superior  officer  on  board  in  Colombo  Bay,  he  one  night 
neglected  to  have  the  yawl  hoisted  in,  as  it  was  his  duty  to  have 
done,  by  which  means  seven  other  Lascar  sailors  went  on  shore  and 
deserted."  To  this  the  witnesses  say,  "  that  although  it  might  have 
been  proper  to  hoist  in  the  yawl  at  night,  as  it  is  usually  done,  that 
it  is  not  an  invariable  rule." 

The  next  instance  of  neglect  is,  «  That  the  said  Robert  Robinett, 
whilst  he  was  in  charge  of  the  said  ship  Exeter,  as  the  superior  officer 
on  board  as  she  lay  at  Colombo,  on  or  about  the  14th  day  of  the 
said  month  of  February,  1797,  let  go  a  second  anchor;  that  Captain 
Whitford,  the  commander,  when  he  came  on  board  the  said  ship  on 
that  day,  observed  that  the  same  crossed  the  cable  by  which  the  said 
ship  was  oripnally  riding,  and  ordered  the  said  anchor  to  be  imme- 
diately weighed.  That  the  said  cable  upon  its  coming  in,  was  found 
BO  much  chafed  firom  want  of  proper  service  on  it,  as  to  render  il 
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absolutely  necessary  to  cut  it  off  about  ten  fathoms  from  the  clinch. 
That  it  was  the  duty  of  the  said  Robert  Robinett,  as  the  oflScer  in 
charge,  to  have  seen  that  proper  service  had  been  put  on 
the  said  cable,  and  that  he  was  guilty  of  a  gross  *  act  of  [  *  272  ] 
negligence  on  such  occasion,  and  thereby  greatly  endangered 
the  safety  of  the  said  ship,  and  the  property  of  the  owners.  That 
if  the  said  ship  had  sustained  any  damage  by  the  breaking  of  the  said 
cable,  arising  from  its  being  chafed  as  aforesaid,  the  underwriters 
would  have  been  exonerated  from  payment  thereof  under  the  policy 
of  insurance."  The  only  witness  that  speaks  to  this  article  is  Urqu- 
hart,  and  the  account  which  he  gives  is  very  material.  He  says, 
"  That  it  was  the  duty  of  Robinett,  as  the  officer  in  charge,  to  see 
that  proper  service  was  put  on  the  cable,  which  he  believes  was  done 
at  first ;  but  as  the  producent  Robinett  was  then  the  only  officer  on 
board  except  the  chief  mate,  who  was  confined  by  the  captain,  and 
this  respondent,  who  was  ill,  it  was  impossible  for  him  to  pay  constant 
attention  to  the  cable,  and  the  accident  of  the  chafing  was  owing  to 
the  inattention  of  the  black  gunner  who  was  in  charge  thereof,  whilst 
the  producent  went  to  sleep."  Adverting,  as  I  must  always  do,  to 
the  circumstance  of  Mr.  Robinett  being  the  only  officer  on  board,  and 
to  the  surplus  duty  that  he  had  to  perform  in  consequence  of  being 
so ;  and  finding  that  the  black  gunner  was  on  that  account  appointed 
to  assist  him,  and  that  the  chief  imputation  thrown  on  him  was,  that 
he  did  not  see  that  the  black  gunner  did  his  duty  whilst  he  went  to 
rest,  it  is  impossible  to  say  that  this  person  is  afiected  with  the 
charge  of  negligence  on  this  account. 

I  come  next  to  the  charge  of  disobedience,  which  I  have 
said  is  of  a  very  malignant  nature  in  the  eye  *  of  the  court,  (  •  273  ] 
and  which  the  court  would  upon  every  consideration  be  dis- 
posed to  discountenance.  But  the  only  command  upon  him  that  I 
see  which  was  disobeyed,  was  an  order  to  leave  the  ship.  And 
although  I  do  not  say  that  a  master  has  not  a  right  to  give  a  dis- 
charge, and  if  the  person  so  discharged  refuses  to  quit  the  ship,  that 
he  might  not  turn  him  out,  being  responsible  for  his  conduct  in  so 
doing ;  yet  this  must  always  be  understood  to  be  subject  to  responsi- 
bility on  the  question  of  propriety  of  the  discharge;  because  it  could 
never  be  maintained  in  the  English  maritime  service,  that  if  a  master 
chose  to  turn  a  mariner  on  shore,  without  cause,  in  a  foreign  country, 
the  mere  refusal  to  go  would  of  itself  justify  an  improper  discharge. 
The  propriety  of  the  refusal  in  such  a  case  must  depend  entirely  on 
the  propriety  of  the  order,  and  that  must  depend  almost  entirely  upon 
its  necessity,  for  little  less  than  absolute  necessity  is  required  to  bear 
out  such  an  order.     That  a  person  should  be  a  little  averse  to  be  turned 


274  CASES  DETERMINED  IN  THE 

The  Cape  of  Good  Hope.    3  C.  Rob. 

ashore  on  this  remote  island,  which  though  in  English  possession,  is 
in  truth  a  Dutch  settlement,  cannot  be  matter  of  surprise.  It  is  easy 
to  say  that  it  was  his  duty  to  obey  and  fight  his  way  home,  and  seek 
redress  firom  a  court  of  justice  here;  but  that  the  person  should  feel  a 
little  unwilling  to  be  turned  adrift  in  this  remote  and  foreign  settle* 
ment  is  not  to  be  wondered  at,  and  I  cannot  think  his  expressing  a 
disinclination  can  be  considered  to  constitute  an  offence  of  mutiny  or 
positive  disobedience. 

On  the  whole,  I  am  of  opinion  that  the  evidence  of  Captain  Whit- 
ford  is  not  admissible,  and  that  on  the  evidence  of  the  other 
[•274  ]  witnesses  I  am  in  no  degree  •warranted  to.  say  that  the 
charges  set  up  as  the  defence  to  this  suit  are  made  out     I 
must,  therefore,  pronounce  for  the  demand  of  wages,  and  the  expenses 
which  have  been  incurred  in  the  course  of  this  suit  to  recover  them. 


The  Cape  of  Good  Hope  and  its  Dependencies  ^ 

•December  10,  1799. 

Claim  of  joint  capture,  by  East  India  ships  carrying  troops  to  the  Cape  of  Good  Hope,  and 
asserting  to  hare  contributed  to  the  capture  by  intimidation  occasioned  by  their  appear- 
ance, not  allowed.' 

Katore  of  the  association  by  which  transports  can  entitle  themselves  at  joint  captors. 

This  was  a  case  of  an  allegation  given  on  the  part  of  the  Admiralty, 
claiming  an  interest  in  the  capture  of  the  Cape  of  Good  Hope,  in 
virtue  of  several  non-commissioned  East  India  ships  asserted  to  have 
assisted  in  that  enterprise. 

In  support  of  the  allegation,  the  Advocate  of  the  Admiralty  and 
Laurence.  It  is  scarcely  necessary  to  call  the  attention  of  the  court 
on  this  question  to  any  other  evidence  than  the  letter^  of  Lord 
Keith,  written  in  recenti  facto^  which  acknowledges  in  the  fullest 

i 

1  [Affirmed  on  appeal,  May  24, 1802.] 

5  [See  note  to  The  Nordstem,  1  Acton,  128.] 

S  "  To  the  officers  and  seamen  of  the  honorable  company's  ships  in  Symons  Bay. 

"  However  unnecessary  it  may  appear  to  true  Britons  to  thank  Aem  for  serrices 
rendered  to  their  country,  yet  the  particular  situation  of  the  admiral  must  excuse  his 
doing  so,  because  he  feels  himself  personally  obliged  by  the  ready  attention  of  the  offi* 
cers  and  seamen  of  the  India  ships  in  assisting  their  brethren  so  essentially,  as  greatly 
to  contribute  towards  the  fortunate  event  of  the  reduction  of  this  valuable  colony. 

**  Monarch,  Symons  Bay,  16th  September,  1795." 


HIGH   COURT   OF  ADMIRALTY.  276 

The  Cape  of  Good  Hope.    2  C.  Bob. 

•  terms  the  services  of  these  ships,  and  the  great  assist-  [  •  275  ] 
ance   they  afforded  towards  the  reduction  of   the  colony. 

The  terms  of  this  letter  are  so  strong,  and  go  so  directly  to  support 
the  substance  of  the  demand,  resulting  from  the  actual  assistance 
afforded  by  these  ships,  that  it  is  hardly  necessary  to  detail  more  at 
large  the  nature  of  the  services,  and  the  particular  advantages  that 
were  derived  from  them.  The  immediate  effect  of  their  assistance 
will  be  found,  however,  stated  more  particularly  in  the  letter  written 
from  General  Craig,  in  these  terms:  "  On  the  one  hand,  as  the  enemy 
appears  numerous  and  disposed  to  an  obstinate  defence,  for  which 
they  had  ample  time  to  make  the  best  preparations,  I  could  not  but 
be  sensible  that  the  force  under  my  command  was,  in  point  of  num- 
bers, inadequate  to  the  attempt  of  reducing  them."  And  again,  "  la 
a  conference  with  Sir  G.  Elphinstone,  on  the  2d  of  September,  it  waa 
agreed  to  wait  six  days  longer  for  the  possibility  of  the  arrival  of 
General  Clarke,  and  that  if  he  did  not  appear  by  that  time,  I  should 
then  advance  under  every  disadvantage  of  numbers  and  situation ; 
try  the  fortune  of  an  attack,  which,  however  hazardous,  we  deemed  it 
our  duty  to  make  before  the  total  failure  of  our  provisions  put  ua 
under  the  necessity  of  seeking  a  supply  elsewhere.  On  the  morning 
of  the  third,  however,  the  enemy,  encouraged  by  the  little  success 
which  had  attended  our  attempt  on  the  first,  meditated  a  general 
attack  on  our  camp,  which,  in  all  probability,  would  have  been 
decisive  of  the  fate  of  the  colony.  They  advanced  in  the  night  with 
all  the  strength  they  could  muster,  and  with  a  train  of  not  less  than 
eighteen  field  pieces;   some  movements  which  had  been 

•  observed  the  preceding  evening  had  given  me  a  suspicion  [  *  276  ] 
of  their  intention,  and  we  were  perfectly  prepared  to  receive 

them.  They  were  on  their  march,  and  considerable  bodies  began  to 
make  their  appearance  within  our  view,  when  at  that  critical  moment 
the  signal  for  a  fieet  first  disconcerted  them,  and  the  appearance  of 
fourteen  sail  of  large  vessels  which  cam'e  in  sight  immediately  after, 
induced  them  to  relinquish  theur  enterprise,  and  retire  to  their 
former  posts."  It  is  still  farther  material  to  observe  that  the  effect  of 
this  arrival  was  not  matter  of  accident  merely ;  the  ships  sailed  from 
St.  Salvador,  on  this  particular  enterprise  in  consequence  of  the 
immediate  application  of  General  Craig,  sent  from  the  Cape  to  St. 
Salvador,  on  the  coast  of  Brazil,  for  the  express  purpose  of  hastening 
the  arrival,  as  he  did  not  think  it  prudent  to  begin  the  attack  on  the 
aettlement  of  the  Cape  till  he  was  reinforced.  These  facts  being 
established  beyond  contradiction  by  the  acts  of  the  commanding 
officer,  do,  it  is  submitted,  amount  to  that  proof,  which  in  ordinary 
cases  of  claims  on  the  part  of  non-commissioned  ships,  is  required  of 
them  to  make  out  their  case.     The  onus  probandi  being  taken  off 
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from  them,  and  the  facts  being  supplied  by  the  captors,  it  becomes  a 
case  not  merely  of  constructive  service,  but  of  actual  assistance ;  and 
the  only  question  is,  how  far  it  will  in  law  entitle  them  to  share.  By 
analogy  to  former  cases  it  comes  within  a  recognized  principle ;  for 
this  court  has  gone  so  far  as  to  allow  non-commissioned  ships  to 
share  in  cases  of  actual  assistance.  In  the  case  of  The  Twee  Gesus- 
ters,^  Cooman,  in  the  last  war,  the  act  of  joint  chasing  was  allowed  to 

amount  to  this  assistance,  although  the  non-commissioned 
[•277]  ship   did   not   come   up  till  after  the   *  capture  had   been 

effected.  In  the  case  of  The  Le  Franc  ^  also,  the  non-com- 
missioned ship  was  allowed  to  share ;  and  therefore  the  principle  of 
law  being  admitted  that  associated  actual  services  are  of  a  compe- 
tent nature  without  a  personal  interposition  in  the  act  of  capture,  it 
can  hardly  be  denied  that  the  acts  of  assistance  rendered  in  this  case 
are  sufficient  to  entitle  the  parties  to  the  application  of  it  It  is 
admitted  that  one  of  the  ships,  the  Bombay  Castle,  is  entitled  to 
share,  as  having  been  detached  on  a  particular  service,  to  make  a 
diversion  the  side  of  Table  Bay.  But  it  will  be  difficult  to  make 
this  admission  without  allowing  the  whole  claim,  because  it  was 
only  by  means  of  a  draft  from  each  of  the  other  ships,  of  twenty  mep, 
by  order  of  Lord  Keith,  that  this  ship  was  enabled  to  act  And  the 
manner  of  making  this  draft  goes  strongly  to  show  the  character 
in  which  these  ships  were  received ;  for  it  was  made  not  in  the  manner 
of  volunteering  merely,  but  under  an  order  from  Lord  Keith,  directed 
to  Captain  Rees,  the  commanding  officer  of  the  East  India  Company's 
ships,  to  supply  the  necessary  men.  It  had  been  before  intimated 
from  Lord  Keith  that  all  orders  to  the  crews  of  the  East  India  Com- 
pany's ships  should  be  directed  to  him.  He  was  admitted  to  the 
council.  The  ships  were  particularly  directed  to  wear  pennants, 
which  is  in  itself,  according  to  the  opinion  of  a  distinguished  naval 
officer,^  an  acknowledged  mark  of  an  adoption  into  the  military  cha- 
racter ;  and  the  whole  mode  of  intercourse  at  the  time  shows  that 
they  were  considered  in  the  nature  of  a  combined  force^ 

That  non-commissioned  ships  are  capable  of  being  con- 
[  •  278  ]  sidered  in  the  light  of  an  associated  force,  is  clear  *  from 

the  precedents  that  have  been  cited.  All  the  intimidation 
that  can  in  any  case  be  derived  from  an  associated  force,  was  pro- 
duced in  this  instance.  It  was  the  cause  that  induced  the  enemy 
to  relinquish  their  hopes  of  defence  ;  it  was  materially  instrumental 
to  the  surrender  that  took  place ;  and  therefore  the  admiralty  is,  by 
virtue  of  the  services  of  these  ships,  entitled  to  share  in  this  prize. 


1  Vide  infra,  p.  284.        2  Tide  infra,  p.  285.        8  Vide  infra,  p.  288. 
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Against  the  allegation,  the  King^s  Advocate  and  Arnold.  The 
capture  is  admitted  to  have  been  made  by  a  conjoint  force,  under  the 
special  instractions  of  his  Majesty ;  therefore,  if  a  claim  was  set  up 
to  partake  in  this  capture,  on  the  part  of  private  ships  of  war, 
actually  commissioned  against  the  Dutch,  it  would  be  incumbent 
on  them  to  make  out  a  case  of  active  cooperation  and  assistance. 
Thisj  it  is  apprehended,  was  fully  settled  in  a  case  much  agitated  in 
another  place,  the  case  of  the  capture  of  Negapatam,  by  Sir  Edward 
Hughes,^  in  which  a  similar  question  was  discussed,  whether  the 
ships  claiming  to  share  were,  under  the  circumstances  of  that  case,  to 
be  considered  in  a  military  character  or  as  transports  ?  It  was  then 
fully  established,  that  ships  in  the  character  of  transports  cannot 
share.  But  it  is  said  that  this  case  stands  on  different  grounds, — on 
an  associated  military  character,  and  intimidation  produced  on  the 
enemy.  The  association  is  by  no  means  proved ;  it  rests  upon  the 
claimants  to  make  that  clear.  And,  as  to  intimidation,  it  was  only 
in  the  character  of  transports  that  the  ships  in  question  could  possi- 
bly produce  any  intimidation ;  as  ships  of  war,  they  were  useless. 
There  were,  at  that  time,  six  or  seven  men-of-war,  as  many 
as  could  be  used,  *  lying  in  Symons  Bay,  under  the  com-  [^279] 
mand  of  Lord  Keith.  In  what  way  could  they,  then,  pro- 
duce intimidation,  as  ships  armed  and  appointed  as  ships  of  war  ? 
The  Dutch  were  lying  at  some  distance,  between  Symons  Bay  and 
Cape  Town".  Greneral  Craig's  letter  to  Lord  Keith  states  "  that  he 
was  in  a  critical  situation,  and  disposed  to  wait  six  or  seven  days 
longer ; "  not  for  ships,  because  Lord  Keith  was  there  in  force,  with 
a  sufficient  number  of  ships  of  war,  but  for  troops,  in  ships  acting  as 
transports.  The  intimidation,  therefore,  is  out  of  the  question,  as  to 
their  military  character.  But  it  is  said  they  were  treated  in  that 
character  from  the  moment  of  their  arrival;  that,  having  hauled 
down  their  pennants,  they  were  desired  to  hoist  them  again.  As  far 
as  respect  and  honorable  treatment  is  concerned,  that  might  be  a 
distinction ;  but,  as  a  mark  of  character,  that  circumstance  is  wholly 
immaterial  and  equivocal,  and,  to  all  legal ,  effects,  they  remain 
transports  still.  It  is  said  that  they  received  all  orders  through  their 
commodore,  Captain  Rees ;  but  even  in  this  respect  the  orders  are 
not  issued  in  the  same  form  as  to  ships  of  war.  For  it  is  stated  by 
Captain  Rees  "  that,  exclusive  of  a  number  of  men  sent  by  the  Bom- 
bay Castle,  he  did,  in  pursuance  of  an  address  received  from  Lord 
Keith,  which  he  desired  to  be  circulated  through  the  fleet,  for  the 


1  Lords,  22d  March,  1792. 
VOL.  II.  16 
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purpose  of  procuring  volunteers,  procure  twenty  men  from  each 
ship,  amounting  to  two  hundred  and  forty  men/'  &c  This  is  not 
like  the  order  issued  to  men-of-war.  But  much  reliance  is  placed  on 
Lord  Keith's  letter ;  and  it  is  said  that  the  thanks  are  addressed  not 
only  to  the  volunteers,  but  to  all  the  fleet  generally.  K  this  lett» 
stood  alone,  unexplained,  and  receiving  no  construction 
[  •  280  ]  from  the  facts  *  before  the  court,  it  might  lead  to  an  infer- 
ence that  all  the  ships  were  equally  entitled;  but  this  is 
only  a  general  expression  of  thanks  in  the  hour  of  triumph,  and  can- 
not control  the  particular  evidence  in  the  case,  on  the  points  pleaded 
in  the  allegation.  Lord  Keith  had  no  power  to  give  an  interest 
beyond  what  the  facts  pleaded  can  sustain.  In  cases  of  non-com- 
missioned vessels,  no  claim  of  mere  constructive  assistance  can  be 
admitted;  no  active  cooperation,  in  any  degree  bearing  upon  the 
capture  in  question,  can  result  from  the  facts  pleaded  in  this  allega- 
tion ;  and,  therefore,  it  is  hoped  the  court  will  reject  this  claim  at 
once,  by  not  admitting  the  allegation  to  go  to  proof. 

Judgment. 

Sir  W.  Scott.  This  question  arises  on  the  claim  of  certain  East 
India  ships,  or  rather  of  the  admiralty  on  their  behalf,  to  share  in 
the  capture  made  at  the  Cape  of  Grood  Hope.  It  appears,  by  refer- 
ence to  the  gazettes,  abd  in  the  allegation,  and  in  aU  the  evidence, 
as  far  as  it  is  necessary  for  me  to  state  it,  that  these  ships  were 
employed  to  carry  a  number  of  troops  to  the  Cape  of  Good  Hope. 
The  greatest  part  of  the  naval  operations,  necessary  for  the  reduction 
of  that  colony,  had  been  performed  before  the  arrival  of  these  ships ; 
and  there  appears  to  have  been  only  one  particular  piece  of  military 
service  performed  on  the  part  of  the  navy  after  their  arrival,  and  on 
which  only  one  of  these  ships  was  employed.  That  vessel  will, 
undoubtedly,  be  allowed  to  share ;  as  to  the  rest,  although  it  must 
be  admitted  on  all  sides  that  the  East  India  Company  have  per- 
formed services,-  in  respect  to  this  expedition,  which  may  entitle 
them  to  the  thanks  of  their  country,  yet  the  question  of 
1*281  ]  •  legal  merit,  whether  they  will  be  entitled  to  share  in  the 
proceeds  of  this  prize,  will  depend  on  very  different  consi- 
derations. 

It  is  not  stated  in  what  way  the  agreement  was  made  with  these 
ships,  —  whether  it  was  to  act  in  a  military  capacity  or  not  K  it 
was  to  act  in  a  military  character,  that  might  nearly  decide  the  ques- 
tion ;  but  nothing  is  said  on  this  subject  in  the  plea,  and,  therefore,  I 
must  infer  that  no  such  ground  of  pretension  could  be  sustained. 
All  that  is  said  is,  ^  that  they  carried  out  General  Clarke  and  hia 
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troops."  It  is  perfectly  dear  that,  at  the  time  of  leaving  the  coasts 
of  Brazil,  it  was  perfectly  unknown  to  these  ships  for  what  attack 
these  troops  were  conveying.  Whether,  by  virtue  of  their  contract, 
they  were  to  stay  at  any  place,  or  come  away  after  the  troops  were 
landed  at  such  place,  is  wrapped  in  complete  silence ;  and,  therefore, 
for  want  of  any  more  particular  description,  I  can  look  only  to  their 
general  character,  which  is  that  of  merchant  vessels,  commissioned 
against  the  French,  but  having  no  commission  against  that  enemy 
who  was  the  particular  object  of  this  expedition.  Whatever  their 
force  may  have  been,  I  do  not  see  that  they  can  be  considered,  in 
their  original  character,  as  more  than  transport  vessels,  liable  to  be 
called  upon,  occasionally,  to  act  with  alacrity  and  vigor,  (for  British 
vessels  of  any  character  are  liable  to  be  so  called  upon  on  extraordi- 
nary occasions  of  public  necessity,)  but  not  deriving  from  that  circum- 
stance, as  far  as  this  expedition  was  concerned,  any  title  to  invest 
them  with  a  military  character ;  for  the  mere  conveyance  of  troops 
would  have  no  such  effect  At  the  same  time,  it  is  true 
that  a  military  *  character  might  be  afterwards  impressed  [•282] 
upon  them,  by  the  nature  and  course  of  their  subsequent 
employment.  If  they  have  been  associated  to  act,  in  conjunction 
with  the  king's  fleet,  and  did  so  act,  they  may  acquire  an  interest, 
which,  on  proper  application,  will  be  sure  to  meet  ^ith  due  attention. 
The  question  for  me  to  consider,  then,  will  be,  Whether  they  have 
acquired  that  military  character  or  not?  Thei^  pretensions  have 
been  put  on  several  grounds.  It  is  first  said  that  they  were  asso- 
ciated with  the  fleet.  Mere  association  will  not  do ;  the  plea  must 
go  farther,  and  show  in  what  capacity  they  were  associated,  and  that 
capacity  must  be  directly  military.  Transports  are  associated  with 
fleets  and  armies  for  various  purposes,  connected  with,  or  subservient 
to,  the  military  uses  of  those  fleets  and  armies.  But  if  they  are 
transports  merely,  and,  as  such,  are  employed  simply  in  the  trans- 
portation of  stores  or  men,  they  do  not  rise  above  their  proper  mer- 
cantile character  in  consequence  of  such  an  employment.  The 
employment  must  be  that  of  an  immediate  application  to  the  pur- 
poses of  direct  military  operations,  in  which  they  are  to  take  a 
part 

It  is  next  placed  on  the  ground  of  intimidation ;  and  it  is  said, 
that  when  the  enemy  is  proved  to  have  been  intimidated,  where  it  is 
not  matter  of  inference  but  of  actual  proof,  the  assistance  arising 
from  intimidation  is  not  to  be  considered  as  constructive  merely,  but 
an  actual  and  effective  cooperation.  But  I  take  that  not  to  be  quite 
correct;  for  an  hundred  instances  might  be  mentioned  in  which 
actual  intimidation  might  be  produced,  without  any  cooperation 
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having  been  given.  Suppose  the  case  of  a  small  firigate 
[  *  283  ]  going  to  attack  an  *  enemy's  vessel,  and  four  or  five  large 
merchant  ships,  unconscious  of  the  transaction,  should  ap- 
pear in  sight,  they  might  be  objects  of  terror  to  the  enemy,  but  no 
one  would  say  that  such  a  terror  would  entitle  them  to  share. 
Though  the  fact  of  terror  was  ever  so  strongly  proved,  there  would 
not  be  that  cooperation,  nor  that  active  assistance  which  the  law 
requires,  to  entitle  non-commissioned  vessels  to  be  considered  as 
joint-captors.  What  is  the  intimidation  alleged  ?  "  That  the  Dutch 
forces  were  about  to  make  an  attack  on  the  British  army,  but,  on 
the  appearance  of  these  fourteen  ships,  desisted."  This  was  an 
intimidation  of  which  the  ships  were  totally  unconscious,  and  which 
would  have  been  just  as  effectually  produped  by  a  fleet  of  mere 
transports ;  and  I  see  no  principle  on  which  I  could  pronounce  these 
ships  entitled,  on  which  I  should  not  be  also  obliged  to  pronounce 
any  fleet  of  merchantmen  entitled  in  a  similar  situation;  for  any 
number  of  large  ships,  known  to  be  British  and  not  known  to  be 
merchantmen,  would  have  produced  the  same  effect  The  intimida- 
tion was  entirely  passive ;  there  was  no  animtis  nor  design  on  their 
part,  nor  even  knowledge  of  the  fact ;  for  it  was  not  till  the  next 
day,  when  their  commodore  returned  from  Lord  Keith,  that  they 
knew  any  thing  of  the  matter,  or  ever  thought  of  the  terror  that  they 
had  assisted  in  exciting.  I  take  it  to  be  incontrovertibly.  true,  that 
no  case  can  be  alleged  in  which  a  terror  so  excited  has  been  held  to 
enure  to  the  benefit  of  a  non-commissioned  vessel.  Another  ground 
on  which  it  is  put,  and  which  it  may  be  proper  for  me  to  advert  to, 
is  the  ground  of  analogy.  That  it  is  a  case  of  assistance,  analo- 
gous to  that  of  joint-chasing,  on  which  it  is  said  to  be  suflEL- 
[  •  284  ]  cient  if  the  *  non-commissioned  ship  puts  itself  in  motion ; 
and  the  cases  of  The  Twee  Gesuster,^  in  the  last  war,  and 


1  This  was  a  case  of  a  Dateh  ship,  taken  Slst  Dec.  17S0. 

The  circmnstances  of  the  case  were,  that  on  the  morning  of  the  81st,  the  prize  in 
question,  of  800  tons  and  16  men,  was  discovered  by  two  armed  catters,  The  Provi- 
dence and  Spitfire,  each  manned  witii  16  men,  (The  Providence  being  commissioned^ 
and  The  Spitfire  not  commissioned,  against  tiie  Dutch,)  when  thej  immediately  chased. 
The  Providence  first  reached  the  prize ;  The  Spitfire  being  then  distant  about  one 
English  mile,  soon  afterwards  came  up,  and  immediately  afterwards  the  prize  was 
seized  by  The  Providence  and  The  Spitfire  ;  her  prisoners  and  papers  secured,  some 
in  The  Providence,  and  some  in  The  Spitfire ;  and  the  master  of  The  Spitfire  was  pot 
on  board  the  prize,  with  several  men,  and  The  Providence  left  the  prize  with  The- 
Spitfire  to  convey  her  to  Dartmouth. 

These  facts  were  acknowledged,  and  The  Spitfire  was  allowed  to  have  been  a  joint- 
chaser  by  The  Providence. 
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Le  Franc,^  *  have  been  relied  upon.    I  see  no  ground  on  [  •  285  ] 
which  the  analogy  can  be  supported.     The  cases  *  cited  [  *  286  ] 


The  sentence  of  the  Judge  of  the  High  Court  of  Admiralty,  2l8t  June,  1783,  pro- 
nounced The  Providence  to  be  the  captor,  but  that  The  Spitfire  was  aiding  and  abetting ; 
and  decreed  The  Spitfire  to  take  half  the  share  she  would  have  been  entitled  to,  had 
she  had  a  commission  against  th.e  Dutch. 

This  part  of  the  sentence  being  appealed  from,  on  the  part  of  The  Providence,  the 
proctor  of  the  admiralty  intervened,  15th  Feb.  1785,  and  prayed,  that  such  part  of  the 
prize  as  The  Spitfire  would  have  been  entitled  to,  if  conmiissioned,  might  be  con- 
demned as  a  droit  of  Admiralty. 

On  the  8th  of  March,  1785,  the  Lords  of  Appeal  pronounced  for  the  interest  of  the 
king,  in  his  office  of  admiral ;  and  that  such  proportion  of  the  prize  as  would  have 
belonged  to  The  Spitfire,  if  commissioned,  was  liable  to  confiscation  as  a  droit  and  per- 
quisite of  admiralty,  and  condemned  the  prize  "  as  taken  by  Uie  private  ship  of  war, 
The  Providence,  and  the  non-commissioned  ship.  The  Spitfire;"  and  directed  the 
same  to  be  shared  in  proportion  accordingly.  Present,  Lord  Camden ;  Lord  Grantly ; 
Sir  Joseph  Yorke ;  Sir  Lloyd  Kenyon,  Master  of  the  Rolls. 

A  circumstance  not  unworthy  of  notice  in  this  case,  though  not  affecting  the  judg- 
ment, was,  that  it  was  stated  on  the  part  of  The  Spitfire,  ^  that  on  the  conmoencement 
of  hostilities  against  the  Dutch,  the  owners  of  The  Spitfire  fitted  her  out  as  a  private 
ship  of  war,  sent  her  on  a  cruise  against  his  Majesty's  enemies,  and  applied  for  letters 
of  marque ;  that  the  commissioners  of  the  admiralty  granted  a  warrant  to  the  judge  of  the 
admiralty  to  issue  letters  of  marque  and  general  reprisal  against  the  Dutch,  to  Tessier, 
the  master  of  The  Spitfire,  on  the  29th  of  December,  1780;  but  by  reason  of  the  then 
great  flood  of  business  in  the  Admiralty  Court,  the  letters  of  marque  could  not  be 
obtained  under  seal,  till  the  first  day  of  January,  1 781 ,  and  that  this  capture  was  made 
on  the  Slst  December." 

This  was  stated  among  other  points,  in  the  prasertim  of  appeal ;  but  the  claim  of  the 
non-commissioned  captor  was  not  allowed.  From  which  it  appears,  that  the  endeavors 
of  the  party  to  obtain  his  commission,  aided  even  by  the  warrant  of  the  Lords  of  the 
Admiralty  for  its  passing,  will  not  be  sufficient  to  vest  any  interest  on  intermediate 
captures,  till  the  commission  is  actually  issued. 

1  The  Le  Franc,  Casp^,  master.  ^ 

This  was  a  French  East  India  ship  taken  by  several  vessels  composmg  part  o£a  Bri- 
tish East  India  fleet,  24th  June,  1793. 

Of  the  ships  in  question,  The  Glatton,  Captain  Drmnmond,  had  not  taken  out  a  let- 
ter of  marque ;  the  others  were  commissioned  as  private  ships  of  war. 

On  the  part  of  The  Glatton  an  appearance  was  given,  praying  a  decision]  on  the 
interests  on  the  question  of  law.  The  facts  being  admitted  on  all  sides,  **  that  she  was 
not  a  commissioned  ship,  and  that  she  was  materially  instrumental  to  the  capture,"  the 
proctor  of  the  admiralty  appeared  for  the  king  in  his  office  of  admiralty,  praying 
that  such  proportion  of  the  prize  in  question  as  would  have  been  condenmed 
to  The  Glatton,  if  she  had  been  a  commissioned  ship,  might  be  pronounced  liable  to 
confiscation  to  the  king  in  his  oE^ce  of  admiralty,  as  a  droit  and  perquisite  of 
admiralty. 

The  sentence  of  the  High  Court  of  Admiralty  condenmed  the  prize,  as  taken  by  six 
private  ships  of  war,  and  The  Glatton,  but  condenmed  The  Glatton's  share  as  a  droit 
and  perquisite  of  admiralty. 

The  facts,  as  to  the  situation  and  merits  of  The  Glatton,  are  thus  represented  in  the 
16* 
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were  of  a  very  diflFerent  nature ;  in  both  of  them  the  non- 
[  •  287  ]  commissioned  ships  chased  cmimo  capiendi,  *  and  contri- 
buted materially,  in  the  case  of  the  Le  Franc,  directly  and 
immediately,  to  the  act  of  capture.  In  the  present  case  these  ships 
approached,  it  is  true,  the  coast  of  the  Cape  of  Good  Hope,  but 
with  no  animus  capiendi,  with  no  hostile  purpose  entertained  by 
themselves;  for  they  were  totally  ignorant  of  the  objects  of  the 
expedition.  It  is,  moreover,  obvious  to  remark,  that  all  cases  of 
joint-chasing  at  sea  'differ  so  materially  from  the  cases  of  conjunct 
operations  at  land,  that  they  are  with  great  danger  of  inaccuracy 
applied  to  illustrate  each  other.  In  joint-chasing  at  sea  there  is  the 
overt  act  of  pursuing,  by  which  the  design  and  actual  purpose  of  the 
party  may  be  ascertained,  and  much  intimidation  may  be  produced ; 
but,  in  cases  of  conjunct  operations  at  land,  it  is  not  the  mere  intru- 
sion even  of  a  commissioned  ship  that  would  entitle  parties  to  share. 
The  words  of  the  act  of  parliament  direct,  —  "  That  in  all  conjunct 
expeditions  of  the  navy  and  army  against  any  fortress  upon  the  land, 
directed  by  instructions  from  his  Majesty,  the  flag  and  general  offi- 
cers and  commanders,  and  other  officers,  seamen,  marines,  and  sol- 


words  of  the  certificate  of  the  commanders  of  the  six  private  ships  of  war,  presented  to 
the  lords  of  the  admiralty,  annexed  to  the  memorial  on  the  part  of  The  Glatton,  pray- 
ing to  be  rewarded. 

*'  We,  the  subscribed  commanders  of  the  six  duly  conmiissioned  private  ships  of  war, 
which,  with  the  non-;<;ommissioned  ship  Glatton,  Charles  Drummond,  coommnder,  cap- 
tared  the  French  prize  Le  Franc,  do  hereby  certify,  that  at  day-light  on  the  24th  of 
June,  1793,  The  Glatton  was  from  ten  to  fifteen  miles  to  windward  of  our  ships,  and 
at  the  same  tame  the  prize  was  upon  The  Glatton's  weather  quarter,  distant  about 
three  miles,  steering  to  the  northward ;  Captain  Drummond  thereupon  (suppoang  ber 
to  be  an  enemy)  kept  the  wind  until  he  found  The  Glatton  could  weather  ber,  and 
then  wore,  and  chased  the  prize  until  she  was  brought  to  by  The  Ceres  and  some  of 
the  other  ships.  And  we  do  further  certify,  that  had  The  Glatton  not  been  to  wind- 
ward, it  would  have  been  impossible  for  the  other  ships  to  have  come  up  with  the  prize, 
as  when  she  had  discovered  the  ships  to  leeward,  she  might  have  kept  to  windward  and 
got  off,  had  she  not  been  prevented  by  The  Glatton.  Witness  our  hands,  the  25th  day 
of  March,  1796." 

In  the  same  case  a  claim  was  given  for  The  Barwel,  and  several  other  ships,  of  this  fleet, 
stating,  <*  that  they  sailed  as  an  associated  and  confederated  fleet,  for  mutual  defence,  by 
particular  direction  of  the  East  India  Company ;  that  they  were  all  together  on  the  evening 
•of  the  23d  June,  1793 ;  that  during  the  night  some  of  the  ships  had  separated;  that  on 
the  morning  of  the  24th  about  six  o'clock.  The  Barwel  perceived  one  of  the  said  ships 
to  the  eastward ;  that  the  commodore  made  signal  to  The  Barwel  to  chase ;  that  after 
chasing  three  hours,  she  came  completely  in  sight  of  the  said  diips  that  had  separated, 
and  when  she  came  up  with  them,  &c.,  she  found  they  had  taken  the  price  in 
qaeftaoQ." 

The  claim  on  the  part  of  these  shipt  was  rejected. 
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diers,  shall  have  such  proportionable  interest  and  property  as  his 
Majesty,  under  bis  sign  manual,  shall  think  fit  to  order  and  direct." 
The  interest  of  the  prize  is  given  to  the  fleet  and  army,  and  it  would 
not  be  the  mere  voluntary  interposition  of  a  privateer  that  would 
entitle  her  to  share.     It  would  be  a  very  inconvenient  doctrine  that 
private  ships  of  war,  by  watching  an  opportunity  and  intruding 
themselves  into  an  expedition,  which  the  public  authority  had  in  no 
degree  committed  to  them,  should  be  at  liberty  to  say  "  We 
wiU  cooperate ; "  and  that  *  they  should  be  permitted  to  [  •  288  ] 
derive  an  interest  from  such  a  spontaneous  act,  to  the  dis- 
advantage of  those  to  whom  the  service  was  originally  intrusted. 
Expeditions  of  this  kind,  designed  by  the  immediate  authority  of 
the  state,  belong  exclusively  to  its  own  instruments,  whom  it  has 
selected  for  the  purpose ;  and  it  might  be  attended  with  very  grave 
obstruction  to  the  public  service  of  the  country  if  private  individuals 
could  intrude  themselves  into  such   undertakings,  uninvited,  and 
under  color  of  their  letter  of  marque.     I  think,  therefore,  that  the 
cases  of  chasing  at  sea  and  of  conjunct  operations  at  land  stand  on 
different  principles,  and  that  there  is  little  analogy  which  can  make 
them  clearly  applioable  to  each  other.     It  is  next  said  that  they  were 
directed  to  hoist  pennants ;  and  that  it  was  the  opinion  of  a  very 
high  military  1  officer  in  a  former  case,  that  the  permission  to  wear 
the  pennant  did  give  the  character  of  a  king's  ship.    But  the  deci- 
sion, in  the  very  case  in  which  that  opinion  was  offered,  (in  the  cap- 
ture of  Negapatam,)  held  that  a  ship,  which  in  that  case  had  worn  a 
pennant,  was  not  to  be  considered  in  a  military  character,  but  as  a 
transport     The  mere  circumstance,  therefore,  that  these  ships,  which 
were  large  ships,  and  had  before  carried  pennants,  and  had  taken 
them  down  only  out  of  respect  to  the  king's  ships,  and 
•  were  desired  to  hoist  them  again,  I  cannot  hold  to  be  a  [  •  289  ] 
sufficient  proof  that  they  were,  by  that  act,  taken  and 
adopted  into  the  military  character.     I  can  attribute  no  such  effect  to 
a  mere  act  of  civility  and  condescension. 

In  the  next  place,  it  is  argued,  that  these  ships  were  actually  em- 
ployed in  military  service,  although  there  is  no  such  averment  in  the 
plea.  It  comes  out  in  evidence  only,  (by  which  I  must  observe  the 
other  party  is  deprived  of  the  opportunity  of  counterpleading,)  that 


1  The  advocate  of  the  admiralty  had  said,  daring  the  cause,  that  in  the  case  of  Negv 
patam,  he  had  waited  on  Lord  Hood,  and  had  received  his  lordship's  authority  to  state 
it,  as  his  opinion,  <*  That  the  permission  of  the  admiral  of  the  fleet  to  merchant  vessels 
to  wear  pennants,  was  considered  as  an  act,  adopting  them  into  the  king's  serrice,  for 
that  occaaion." 
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their  boats  were  employed  ia  carrying  provisions  and  military  stores 
on  shore ;  that  was  a  service  certednly,  but  not  a  service  beyond  the 
common  extent  of  transport  duty.  They  landed  them,  probably  at 
the  same  time  with  the  troops  for  whose  use  they  were  intended; 
and  if  not  at  the  same  time,  still  it  is  no  more  than  what  they  were 
bound  to  do  with  the  stores  and  provisions  they  ccurried. 

It  is  likewise  said,  that  they  received  military  orders ;  and  if  that 
fact  was  sufficiently  proved,  it  might  be  material ;  but  it  is  observa- 
ble,  that  not  a  single  order  is  pleaded  in  the  allegation,  except  in 
respect  to  The  Bombay  Castle.  That  vessel,  it  appears,  was  sent 
under  military  orders  to  create  a  diversion ;  and  I  think  I  do  not  give 
too  much  to  that  ship,  when  I  say,  that  this  circumstance  was 
sufficient  to  clothe  her  with  a  military  character,  being  engaged  in  a 
military  employment  and  exposed  to  danger.  But  it  is  argued,  that 
because  orders  were  given  to  man  this  ship  by  detachments  from  the 
rest,  that  it  will  make  the  whole  fleet  entitled  to  be  considered  as 

acting  likewise  in  a  military  capacity.     Taking  it  upon  the 
[  •  290  ]  argument,  that  this  was  done  by  orders  directly  *  from  Lord 

Keith,  I  cannot  think,  it  would  have  that  effect ;  for  in  the 
first  place,  can  it  be  denied,  that  a  commander-in-chief  might  exercise 
a  power  of  impressing  a  number  of  their  crews,  without  ^ving  to 
those  ships  any  thing  of  a  military  character  ?  It  is  within  the  power 
of  commanders  on  maritime  expeditions,  to  press  persons  of  that 
description  to  assist  in  any  particular  service,  in  such  a  case  of  public 
emergency.  But  no  such  orders  are  pleaded,  nor  by  any  means 
proved  to  have  been  given.  The  communication  was  carried  on  be- 
tween Lord  Keith  and  one  particular  person.  Captain  Rees,  in  the 
same  manner  as  it  would  have  been  done,  if  they  had  been  mere 
transport  vessels ;  and  the  only  order  mentioned  was,  that  the  crew 
of  The  Bombay  Castle  should  be  increased. 

The  next  military  orders  that  are  relied  on,  are  those  for  a  draft  of 
twenty  men  from  each  ship,  for  the  purpose  of  drawing  the  artillery, 
&C.,  and  I  think  the  same  observation  would  apply  to  these  also ;  for 
I  have  no  hesitation  in  saying,  that,  in  a  remote  expedition  like  this, 
the  commanders  of  his  Majesty's  forces  have  a  right  to  call  into  their 
service,  for  such  purpose,  the  assistance  of  British  mariners ;  and  I 
hope,  and  trust,  the  time  will  never  come,  when  British  mariners  will 
think  they  are  called  beyond  the  line  of  their  duty,  when  they  receive 
an  order  to  that  effect  The  fact  b,  that  it  was  done  rather  by  invi- 
tation, as  a  better  mode  of  doing  it,  and  the  words  of  Captain  Bees's 
deposition  describe  it,  as  an  address  for  volunteers,  rather  than  as  an 

exercise  of  authority  and  command.     These  are  the  whole 
[  *  291  ]  military  services,  with  the  exception  of  those  indefinite  *  ser- 
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vices,  on  which  much  argument  has  been  bestowed;  I  mean 
those  referred  to  in  Lord  Keith's  letter,  in  which  Lord  Keith  ac- 
knowledges that  these  transports  had  contributed  to  the  surrender. 
In  the  jBrst  place,  a  letter  of  that  kind,  written  in  the  moment  of 
victory,  should  not  be  too  strictly  interpreted  as  conveying  any  opi- 
nion of  the  writer,  on  the  minute  parts  of  the  transaction.  Taking  it 
however,  to  be  as  argued,  that  it  does  show  his  sentiments  at  that 
moment  on  the  matter,  it  is  by  no  means  conclusive  upon  the  ques- 
tion. It  might  be  erroneous  in  fact ;  much  less  can  it  be  considered 
as  conclusive  in  point  of  law.  Lord  Keith  is'  not  the  only  party. 
On  the  facts,  it  is  not  conclusive  against  others,  and  on  the  law, 
it  is  not  conclusive  against  himself;  for  if  he  should  be  found 
to  be  mistaken,  as  to  the  legal  eflFect  of  such  services,  who  would 
say  that  he  would  be  concluded  by  this  admission.  However,  look- 
ing at  the  letter  carefully,  I  do  not  see  that  Lord  Keith  might  not 
have  written  just  in  the  same  manner  to  a  fleet  of  transports,  doing 
their  duty  with  alacrity  and  zeal,  as  a  general  expression  of  thanks 
for  the  performance  of  those  services,  ii^  which  they  had  been  respect- 
ively employed. 

Upon  the  whole  of  these  facts,  I  feel  myself  obliged  to  pronounce, 
that  it  has  not  been  shown  that  these  ships  set  out  in  an  original 
military  character,  or  that  any  military  character  has  been  subse- 
quently impressed  Upon  them  by  the  nature  and  course  of  their  em- 
ployment; and  therefore,  however  meritorious  their  services  may 
have  been,  and  however  entitled  they  may  be  to  the  gratitude  of 
their  country,  it.  will  not  entitle  them  to  share  in  this  valuable 
capture. 


•  The  Frau  Maria,  Jansen,  master.  [  *  292  ] 

December  16,  1799. 

Commission  of  appraisement  and  sale  is  an  instroment,  in  the  first  instance,  taken  out  bj 
captors.    They  primarily  answerable  for  the  expense,  &c. 

This  was  a  case  of  a  motion  for  a  new  commission  of  appraise- 
ment on  the  part  of  the  claimant,  on  suggestion  that  the  former  com- 
mission had  not  been  executed  by  the  marshal,  as  he  had  refused  to 
return  the  commission,  till  his  expenses  were  paid.  It  was  said,  that 
the  commission  of  appraisement  was  an  instrument  taken  out  by  the 
captors,  and  therefore  that  the  expenses  ought  to  be  paid,  in  the  first 
instance,  by  them ;  that  the  cause  of  this  delay  had  been  unknown  to 
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the  claimants;  that  they  would  have  been  ready  at  all  times  to 
advance  the  expenses,  to  have  prevented  the  delay  by  which  the 
cargo  had  sustained  a  deterioration  of  forty  per  cent 

The  King^s  Advocate  resisted  the  motion,  saying,  that  the  delay 
complained  of,  could  not  have  happened  but  by  the  laches  of  the 
claimants,  who  were  the  persons  to  look  to  the  due  execution  of  the 
commission. 

CouHT.     It  must  be  allowed,  I  think,  that  the  parties  in  this  case 
are,  in  pari  delicto;  but  I  am  desirous  of  laying  down  some  rule  to 
prevent  the  same  inconvenience  from  happening  in  future.     I  am  of 
opinion,  that  the  captor  is  the  person  who  is  to  make  the  payment  in 
the  first  instance.    He  is  the  person  who  puts  the  comraia- 
[  *  293  ]  sion  into  the  hands  of  the  officer,  *  and  desires  him  to  exe- 
cute it.    By  whom  are  the  other  fees  of  office  paid  ? 

Registrar*    By  the  captor. 

Court.  Then  what  ground  is  there  to  pretend  there  should  be 
any  distinction?  That  the  claimant  may  be  ultimately  interested,  is 
a  matter  of  future  consid:  ration.  It  may  be  proper  that  the  captor 
i^hould  be  indemr.ified ;  but  I  am  of  opinion  that  the  captor  is  answer* 
able  in  the  first  instance,  and  I  cannot  conceive  that  the  marshal  is 
bound  to  look  elsewhere.  Where  it  is  done  for  the  accommodation 
of  the  claimant,  that  will  be  a  matter  to  be  settled  between  them. 
But  I  shall  certainly  hold,  that  the  captor  is  liable  for  the  expenses 
in  the  first  instance,  though  they  may  be,  ultimately,  to  be  divided 
between  both  parties.  I  shall  direct  a  new  appraisement  in  this 
case;  and  as  the  commission  is  prayed  by  the  claimant  in  this 
instance,  it  must  be  at  his  expense,  but  in  future  cases  it  must  be  as 
I  have  intimated. 


•  The  Speculation,  Feroe,  master. 

December  16,  1799. 

Coasting  trade  of  France  expressly  forbidden  to  neatrals  by  French  ordinance. 
Miscondact  of  captors,  as  to  taking  depositions.    Restitution.    Captors  expenses  forfeited. 

This  was  a  case  of  a  Danish  vessel,  taken  on  a  voyage  from  Dun- 
kirk to  Bordeaux,  13th  June,  1799 ;  and  claimed,  together  with  the 
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cargo,  for Land,  described  in  some  of  the  papers  as  master  of 

the  vessel. 

For  the  captors,  the  King^s  Advocate  stated.  That  the 
ship  appeared  to  have  been  carrying  on  the  coasting  •trade  [  •  294  ] 
of  France;  a  trade,  not  only  generally  forbidden,  but  ex- 
pressly prohibited  to  neutral  ships  by  the  ordinances  of  France, 
which  have  issued  during  this  war,  that  she  would,  therefore,  come 
under  the  character  of  an  adopted  French  ship ;  and  in  regard  to  the 
cargo,  that  there  was  such  a  variation  respecting  it,  that  it  must  of 
course  go  to  farther  proof;  the  bill  of  lading  being  avowedly  color- 
able, describing  Lund  as  shipper,  whilst  he  himself  on  his  examin- 
ation describes  the  cargo  to  have  been  shipped  by  a  French  mer- 
chant ;  and,  as  one  of  the  mariners  deposes,  '<  Mr. ,  of  Dunkirk, 

was  lader  and  owner." 

For  the  claimant,  Laurence  contended.  That  the  evidence  of  the 
mariner,  who  gave  this  account  of  this  property,  was  not  entitled  to 
the  attention  of  the  court;  that  he  was  not  examined  till  three  weeks 
after  the  other  depositions  had  been  brought  in  ;  that  he  had,  in  the 
meantime,  been  a  week  on  board  the  privateer,  and  at  last  only  ven- 
tured to  speak  to  his  belief,  without  assigning  any  reason  for  it. 

[Court.     I  perceive  these  examinations  are  taken  at  Jersey ;  the 
commissioners  must  understand  that  this  is  not  the  proper  mode  of 
proceeding.     After  the  depositions  have  been  taken  and  transmitted, 
the  commissioners  are* not  to  go  on  examining  afterwards;  neither  is 
it  proper  that  the  captors  should  take  out  the  whole  of  the 
crew,  and  then  come  in  afterwards  •with  a  subsequent  [* 295  ] 
examination.^    I  shall  pay  no  attention  to  this  man's  evi- 
dence.] 

1  The  twenty-third  section  of  the  prize  act  provides  for  the  speedy  expediting  of  the 
process  of  prize  causes,  in  these  terms :  And  for  the  more  speedy  proceeding  to  con- 
demnation, or  other  determination  of  any  prize  ship,  &c.  **  That  the  Judge  of  the 
High  Court  of  Admiralty,  and  of  any  other  Court  of  Admiralty  which  shall  be  author- 
ized thereto ;  or  such  person  or  persons  who  shall  be  by  them  commissioned  for  that 
purpose,  within  five  days  afler  request  made  to  him  or  them  for  that  purpose,  shall 
finish  the  usual  preparatoiy  examinations  of  the  persons  commonly  examined  in  such 
cases,  Sec." 

And  the  second  and  third  articles  of  Instructions  to  Cruisers  direct,  that  the  com- 
manders of  ships  and  vessels,  so  authorized  as  aforesaid,  shall  bring  all  ships,  vessels, 
and  goods  which  they  shall  seize  and  take,  into  such  port  of  this  our  realm  of  England, 
or  some  other  port  of  our  dominions  as  shall  be  most  convenient  for  them,  in  order  to 
have  the  same  legally  adjudged. 
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Counsel     With  respect  to  the  ship  it  has  not  been  held,  in  the  pre- 
sent war,  that  the  mere  circumstance  of  being  engaged  in  the  coast- 
ing trade  of  the  enemy  does  amount  to  that  adoption 
[  •  296  ]  which  will  subject  the  •property  to  condemnation.     Of  the 
later  regulations  of  the  present  government  of  France,  it  is 
not  known  how  far  they  have  been  carried  into  execution ;  which  is 
a  material  fact,  of  which  the  court  will  always  expect  to  be  informed, 
before  it  proceeds  to  draw  any  conclusion  from  them.     They  could 
not  at  any  rate  be  known  to  the  captors  in  this  case ;  and,  therefore, 
they  are  no  justification  to  exonerate  them  from  making  the  claimant 
compensation  for  this  seizure. 

Judgment. 

Sir  W.  Scott.  This  is  the  case  of  a  ship  taken  on  a  voyage  from 
one  French  port  to  another,  which  is  certainly  a  sufficient  justifica- 
tion of  the  capture,  because  the  very  circumstance  of  being  engaged 
in  conducting  the  trade  of  the  enemy  from  one  port  to  another,  will 
justly  subject  the  vessel  to  inquiry ;  and  perhaps  in  some  future  case 
the  court  may  have  occasion  to  consider  how  far  the  regulations,  that 
have  been  alluded  to,  and  the  acting  upon  them,  (which  it  may  be 
proper  to  consider  at  the  same  time,)  may  not  make  such  a  trade 
liable  to  be  considered  as  a  case  of  adoption.  As  to  the  present  case, 
I  am  compelled  to  observe,  that,  although  captors  may  have  made  a 
justifiable  seizure,  yet  they  may  still  forfeit  that  title  by  subsequent 
misconduct ;  and  I  think  there  is  misconduct  in  this  case,  which  may 
be  traced  up  to  them.^ 

The  third  deposition  is  stated  to  have  been  taken  at  the  instance 

of  the  captors ;  and  it  now  appears  that  they  took  out  all  but  two 

persons  from  the  captured  ship.^    I  cannot  help  thinking, 

[•297  ]  that  to  leave  only  two  •persons,  has  the  appearance  of 


Third  article,  That  after  such  ships,  vessels,  and  goods  shall  be  taken  and  brought  into 
any  port,  the  taker  or  one  of  his  chief  officers,  or  some  other  person  present  at  the  capture, 
shall  be  obliged  to  bring  or  send  as  soon  as  possibly  may  be,  three  or  four  of  the  prin- 
cipal of  the  company*  (whereof  the  master,  mate,  or  boatswain,  to  be  always  two)  of 
every  ship  or  ve^  so  brought  into  port,  before  the  judge  of  the  High  Court  of  Admi- 
ralty,  &c^  or  his  surrogate,  or  such  persons  as  shall  be  lawfully  commissioned  in  that 
behalf,  to  be  sworn  and  examined  upon  such  interrogatories  as  shall  tend  to  the  dk- 
covery  of  the  truth,  &c. 

For  the  whole  of  the  Instructions,  see  Appendix. 

1  [The  Betsy,  1  C.  Bob.  96 ;  The  John,  2  Dod.  886 ;  The  Anne,  8  Wheat  485.]  * 

s  [The  Bothnea,  2  Gall.  88.] 

*  [See  The  Bothnea,  2  GaU.  88.] 
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something  yery  like  a  management  and  a  tampering  with  the 
evidence.  From  the  retarn  of  the  commission  it  does  not  appear 
that  there  might  not  have  been  more  than  two  on  board ;  therefore  it 
remains  wholly  unexplained,  how  this  evidence  has  been  taken  and 
introduced  out  of  due  time.  I  desire  it  may  be  intimated  to  the 
commissioners,  that  they  have  not  acted  regularly,  and  that  in  future 
they  are  not  to  show  so  much  facility  to  captors,  if  such  a  thing 
should  ever  be  required  of  them  again.  After  this  view  of  the  case, 
I  am  not  disposed  to  aid  the  captors  more  than  I  am  compelled  to  do ; 
as  far  as  the  court  has  any  discretion  they  shall  have  no  favor ;  the 
attempt  to  introduce  evidence  irregularly  taken,  and  liable  to  the 
suspicion  of  being  unduly  obtained,  will  always  work  that  conse- 
quence at  least  As  to  the  property  of  the  ship,  no  doubt  is  raised ; 
and  the  cargo  does  not  appear  liable  to  any  solid  objection.  I  am 
not  disposed,  therefore,  to  order  farther  proof;  and  I  am  farther  of 
opinion  that  the  captors  are  not  entitled  to  that  protection  which  the 
court  would  otherwise  have  given  them  on  a  seizure  of  this  nature, 
by  directing  the  claimant  to  pay  their  costs. 


•  The  Calypso,  Schultz,  master.  [  *  298  ] 

December  19,  1799. 

Notification  of  blockade  of  Holland;  time  for  congtmctiye  notice  at  Rotterdam,  i5th  April, 

1799;  actually  known  at  Amsterdam,  12th  April.^ 
[Egress  with  a  cargo  partly  laden  after  notice  of  blockade,  a  breach  of  blockade.]  ^ 

This  was  a  case,  arising  on  the  blockade  of  the  United  Provinces, 
respecting  the  time  allowed  for  the  communication  of  intelligence, 
and  the  consequence  of  taking  in  a  cargo,  after  due  notice  of  the 
blockade.  It  appeared  that  the  ship  sailed  from  Rotterdam  on  the 
4th  of  May ;  that  the  cargo  had  been  begun  to  be  laden  on  the  4th  of 
April,  and  that  remaining  parts  were  taken  in  so  late  as  the  20th. 

Judgment. 
Sir  W.  Scott.     I  think  I  am  under  the  necessity  of  saying,  that 


1  [The  Jonge  Petronella,  1  C.  Rob.  ISl ;  The  Ringende  Jacob,  1  C.  Rob.  91  and 
note;  The  Adelaide,  3  C.  Rob.  284;  The  Nancy,  1  Stewart,  28.] 

2  [See  The  Vrow  Judith,  1  C.  Rob.  152,  note.] 

VOL.  II.  17 
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the  notification  of  the  blockade  must  have  been  known  at  Rotterdam 
on  the  15th  of  April,  as  it  has  appeared  in  evidence  in  another  cause, 
that  it  was  known  to  the  Prussian  consul  at  Amsterdam  on  the  12th. 
I  am,  therefore,  compelled  to  say,  that  the  continuing  to  take  in  a 
cargo,  after  the  time  when  the  party  was  bound  to  take  notice  of 
the  notification  of  blockade,  will  be  sufiicient  to  render  the  ship  liable 
to  condemnation.  This  is  the  determination  which  I  am  bound  to 
make,  in  conformity  to  the  principles  which  I  have  before  laid  down 
on  the  subject  of  blockade. 


The  master  was,  in  this  case,  claimant  of  the  ship ;  but  the  court, 
exercising  an  indulgence  which  it  is  at  all  times  desirous  of  showing 
to  this  class  of  men,  when  their  conduct  is  fair  and  unimpeachable 
in  point  of  good  faith,  allowed  him  his  private  adventure,  and  ail  the 
personal  expenses  incurred  by  his  attendance  to  claim,  &c^ 


[  •  299  ]         *  The  War  Onskan,  Biedumpel,  master. 

December  19, 1799. 

Salvage,  not  formerly  given  on  recaptnre  of  neutral  property,  given  this  war,  owing  to  tiie 
rapadoas  proceedings  of  French  cruisers  and  French  Courts  of  I'rise.* 

This  was  a  case  of  a  Swedish  ship,  taken  by  the  French,  on  a 
voyage  to  Oporto,  and  retaken  by  a  British  cruiser,  26th  October, 
1799. 

In  opposition  to  the  demand  of  salvage,  which  had  been  allowed 
in  various  instances  during  the  present  war,  it  was  said  that  it  had 


1  [Other  cases  in  which  this  allowance  has  been  made  or  refused,  2  C.  Rob.  Ill, 
note;  lb.  128;  4  C.  Bob.  120;  6  C.  Rob.  382,  429,  462,  note;  1  Edw.  264;  2  Hagg. 
Ad.  R.  91 ;  Hay  &  Harriot,  178,  219.] 

3  [The  Carlotta,  5  C.  Rob.  54 ;  The  Huntress,  6  C.  Rob.  104 ;  The  Eleonora  Catly^ 
rina,  4  C.  Bob.  156 ;  The  Acteon,  1  Edw.  254 ;  The  Barbara,  8  C.  Rob.  171 ;  see  note 
to  this  volume,  post,  p.  875.  The  United  States  have  treaty  stipuhitions  respecting 
salvage  on  recapture  from  enemies  with  the  following  nations : 

Netherlands,  viii.  Statutes  at  Large 50,  53 

Prussia,  viiL       "  "      94,178 

Sweden,  viii.       "  "       70, 72 
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not  been  the  practice  of  former  wars  to  grant  salvage  on  the  recap- 
ture of  neutral  property ;  that,  in  the  present  case,  there  was  the  less 
reason  for  it,  as  the  vessel  was  seized  only  on  account  of  the  cargo, 
which,  according  to  the  French  laws,  would  be  a  cause  of  inquiry 
only,  and  not  of  condemnation  ;  and  that  the  French  prize-master 
had  expressly  engaged  that  the  vessel  should  be  restored. 

Judgment. 
Sir  W.  Scott.     I  do  not  mean  to  lay  down  any  general  rule  on 
this  subject,  nor  am  I  so  fond  of  doing  that  as  gentlemen  may  be 
ready  to  propose  it.     It  has  certainly  been  the  practice  of  this  court, 
lately,  to  grant  salvage  on  recapture  of  neutral  property  out  of  the 
hands  of  the  French,  and  I  see  no  reason  at  the  present  moment  to 
depart  from  it.     I  know  perfectly  well  that  it  is  not  the  modern 
practice  of  the  law  of  nations^  to  grant  salvage  on  recap- 
ture  of  *  neutral  vessels,  and  upon   this  plain   principle,  [  *  300  ] 
that  the  liberation  of  a  clear  neutral  from  the  hand  of  the 
enemy  is  no  essential  service  rendered  to  him ;  inasmuch  as  that 
same  enemy  would  be  compelled  by  the  tribunals  of  his  own  coun- 


1  In  the  early  periods  of  English  history  (and  perhaps  much  later)  there  are  to  be 
found  traces  of  a  pretension  to  appropriate  to  the  captor  the  ships  and  goods  of  neu* 
tral  merchants  that  were  taken  by  one  belligerent  out  of  the  hands  of  his  enemy. 
Litera  ad  Regem  PortugaUice,  super  bonis  de  guerra  lucratis  responsiva^  SI  Ed.  S,  A.  D. 
1857,  Rym.  Foed.  y.  6,  p.  14 ;  and  again,  an.  2  H.  4,  Rym.  Foed.  v.  8,  p.  203.  To  the 
master  of  the  Teutonic  Order  of  Prussia. 

In  the  former  instance  a  strong  remonstrance  had  been  made  on  the  part  of  Portu- 
gal ;  and  the  answer,  asserting  the  property  to  be  legally  acquired  to  the  captors,  is 
very  full  and  explicit.  In  the  latter  instance,  an  embargo  had  been  laid  on  British 
property,  on  account  of  the  detention  by  the  captors ;  and  this  fact  of  recapture  from 
the  enemy,  was  deemed  a  sufficient  justification  on  the  part  of  the  English  monarch,  to 
found  a  demand  that  the  embargo  should  be  taken  off.  In  later  times  a  more  equita- 
ble practice  has  prevailed ;  and  neutral  vesseb,  taken  out  of  possession  of  the  enemy, 
have  been  restored,  even  without  salvage,  both  in  our  Prize  Courts,  and  in  France, 
provided  the  property  was  affected  by  no  circumstances,  that  would  have  incurred 
condemnation  in  the  court  of  the  enemy. 

Such  was  the  limitation  expressed  in  the  ordonnances  of  France,  Code  deScPrises, 
an.  1 784.  "  Sa  Majesty  a  jug6  pendant  la  demiere  guerre,  que  la  reprise  du  navire 
neutre  feite  par  un  corsaire  Francois  (lorsqtie  le  navire  netUre  Witoii  pas  chargi  de 
marchandises  prchibies^  ni  dans  le  cas  d^itre  confisqai  pat  Vennemi)  6toit  nuUe."  See 
various  decisions,  Cons,  des  Prises,  1784,  vol.  2,  p.  725,  1024,  and  1049. 

Whether  the  dangers  to  which  neutral  property  has  been  exposed  from  French 
courts  and  French  cruisers  during  this  war,  have  been  sufficient  to  form  an  exception 
from  the  old  rule,  the  reader  wOl,  in  some  degree,  be  able  to  judge  for  himself,  by  a 
summary  view  of  their  edicts,  and  the  general  character  of  their  cruisers,  according  to 
the  estimation  of  their  own  writers,  printed  in  the  appendix. 
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lary,  after  he  had  carried  the  neutral  into  port,  to  release  him,  with 
costs  and  damages  for  the  injurious  seizure  and  detention.  This 
proceeds  upon  the  supposition,  that  those  tribunals  would  duly 
respect  the  obligations  of  the  law  of  nations ;  a  presumption  which, 
in  the  wars  of  civilized  states,  each  belligerent  is  bound  to 

[  *  301  ]  *  entertain  in  their  respective  dealings  with  neutrals.  But 
it  being  notorious  to  all  Europe,  in  the  present  war,  that 
there  has  been  a  constant  struggle  maintained  between  the  govern- 
ing powers  of  France,  for  the  time  being,  and  its  maritime  tribunals, 
which  should  most  outrage  the  rights  of  neutral  property,  —  the  one 
by  its  decrees,  or  the  other  by  its  decisions, —  the  liberation  of  neu- 
tral property  out  of  their  possession  has  been  deemed,  not  only  in  the 
judgment  of  our  pourts,  but  in  that  of  neutrals  themselves,  a  most 
substantial  benefit  conferred  upon  them,  in  a  delivery  from  danger 
against  which  no  clearness  and  innocence  of  conduct  could  afford 
any  protection.  And  a  salvage  for  such  service  has  not  only  been 
decreed,  but  thankfully  paid,  ever  since  these  wild  hostilities  have 
been  declared  and  practised*  by  France,  against  all  acknowledged 
principles  of  the  law  of  nations  and  of  natural  justice.  When  these 
lawless  and  irregular  practices  are  shown  to  have  ceased,  the  rule  of 
paying  salvage  for  the  liberation  of  neutral  property  must  cease  like- 
wise. But  of  that  fact  no  evidence  whatever  is  offered,  excepting 
that  the  French  prize-master  said,  "  That  the  vessel  would  not  be 
prize,  only  the  cargo."  A  thousand  motives  might  extract  such  a 
declaration  as  this  from  him,  very  little  connected  with  its  truth.  It 
might  be  only  to  conciliate  the  master,  and  purchase  from  him  a 
corrupt  testimony  respecting  the  cargo.  When  the  ship  was  once 
within  the  gripe  of  a  French  Admiralty  Court,  it  was  much  beyond 
the  power  (supposing  it  within  the  inclination)  of  that  master 
to  say,  with  certainty,  that  she  would  ever  find  her  way  out  of  it 
No  proof  is  offered  that  the  maritime  tribunals  of  France 

[  •  302  ]  have,  in  *  any  degree,  corrected  either  the  spirit  or  the  form 

of  their  proceedings,  respecting  neutr€J  property  generally ; 

and,  therefore,  I  shall  not  think  myself  authorized  to  depart  from  the 

practice  that  has  been  pursued,  of  awarding  a  salvage  to  the  captors. 
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The  Minerva,  Henricksen,  master. 

January  15, 1800. 

Expenses  allowed  on  com  ships,  of  which  the  cargoes  had  been  taken  by  government ;  but 
only  where  the  original  evidence  of  property  was  complete,  &c. 

This  was  a  question  as  to  the  allowance  of  expenses,  in  the  case 
of  a  cargo  of  corn,  taken  23d  April,  1794,  in  a  Danish  ship,  on  a  voy- 
age from  Amsterdam  to  Leghorn. 

It  was  objected,  by  the  King^s  Advocate^  that  the  circumstances  of 
this  case  did  not  come  within  the  rule  laid  down  for  the  allowance 
of  expenses  in  the  corn  ships ;  that  the  rule  was,  to  grant  the 
expenses  in  those  causes  where  the  evidence  of  property  was  clear, 
and  sufficient  to  obtain  restitution  on  the  original  evidence,  but  not 
to  grant  them  where  there  was  a  defect^of  evidence,  requiring  farther 
proof.  In  such  cases  it  was  held,  that,  as  the  seizure  was  justifiable, 
the  parties  were  not  entitled  to  their  expenses.  In  the  present  case, 
there  was  in  the  original  evidence  no  proof  of  property,  either  in  the 
papers  or  in  the  depositions.^ 

Court.     Then  I  fear  this  case  does  not  come  within  the  rule. 

Expenses  refused. 


•  The  Conqueror,  Tate,  master.^  [  *  303  ] 

Janaary  16,  1800. 
Case  of  property.    [Condemnation  on  failnre  to  make  out  title.] 

This  was  a  case  on  farther  proof,  on  the  claim  of  Mr.  Peschier,  of 
Copenhagen,  for  a  cargo  of  brandies,  shipped  in  France,  as  it  was 
asserted,  for  his  account,  a»d  carried  to  Holland,  and  from  Holland 


1  One  sixtib  part  of  this  cargo  was  condemned,  as  the  property  of  the  subjects  of 
Holland, 
s  [Affirmed,  on  appeal,  March  S9,  1808.] 


304  CASES  DETERMINED  IN  THE 

The  Conqueror.    2  C.  Rob. 

sent  to  London,  for  the  English  market ;  where  they  were  seized  as 
prize  by  the  marshal  of  the  Court  of  Admiralty. 

Judgment. 
Sir  W.  Scott.  This  question  arises  on  a  seizure  made  by  the  mar- 
shal of  this  court,  in  December,  1794,  of  several  parcels  of  brandies, 
on  board  this,  and  two  other  British  ships  in  the  port  of  London ;  and 
that  circumstance  would  undoubtedly  lead  the  court  to  pay  very 
great  attention  to  any  observations  offered  on  the  part  of  the  claim- 
ant, because  the  primd  facie  presumption,  arising  on  goods  found  in 
such  a  situation,  is,  that  they  are  not  the  property  of  an  enemy.  The 
marshal  would  receive  no  encouragement  from  the  court  to  make 
hasty  seizures  on  light  grounds  of  suspicion ;  such  a  practice  would 
manifestly  operate  to  the  great  discouragement  of  the  trade  of  this 
country ;  and  therefore  if  it  appeared,  that  a  seizure  was  made  on 
light  information,  it  would  be  treated  with  no  sort  of  indulgence,  but 
on  the  contrary,  receive  very  severe  reprehension.    On  the  other  side, 

if  it  should  turn  out  that  the  case  was  loaded  with  difficul- 
[•304  ]  ties,  •  which  appeared  hardly  consistent  with  a  fair  case; 

and  if  they  remain  unexplained,  after  the  parties  have  had 
all  opportunities  given  them  of  producing  their  explanation,  with  the 
advantage  of  having  heard  the  remarks  which  the  court  made  on  the 
deficiencies  and  difficulties  of  the  original  case ;  the  marshal,  in  hav- 
ing made  such  a  seizure,  will  have  deserved  the  character  of  a  careful 
and  diligent  officer  of  the  court 

In  the  first  proceedings  of  the  cause,  a  monition  issued  to  bring  in 
the  papers,  which  had  been  delivered  to  some  merchants  of  this  city ; 
among  the  rest,  the  bill  of  lading  was  brought  in,  but  as  it  did  not 
express  the  account  and  risk,  the  parties  had  a  right  to  demand  to 
be  admitted  to  farther  proof;  and  they  had  a  right  also,  on  the 
grounds  above-mentioned,  to  expect,  that  their  explanations,  and  far- 
ther proof,  would  be  accepted  with  the  most  favorable  consideration 
that  any  case  could  receive.  The  farther  proof  was  brought  in ;  but 
being  of  a  nature  calculated  to  generate  new  doubts,  rather  than  to 
remove  those  which  had  been  originally  suggested,  it  was  pronounced 
insufficient ;  and,  still  further  proof  was  directed  to  be  made.  I  am 
now  to  decide  on  this  proof,  and  I  am  not  to  take  up  the  cause,  on 
the  grounds  stated,  <<  respecting  the  personal  character  of  the  par* 
ties ; "  nor  am  I  to  attend  to  those  consequences  that  have  been  men- 
tioned, "  that  if  this  is  not  a  fair  case,  Mr.  Peschier  is  perjured ;  and 
Mr.  Agier  is  perjured,  &c.  &c."     The  true  nature  of  the  proceeding 

is,  that  they  exhibit  the  history  of  their  case,  and  the  proof 
[  •  305  ]  they  make  of  it ;  and  I  am  to  decide  upon  •  that.  If  it  sfaonld 
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appear  to  be  loaded  with  insannountable  difficulties,  how  it  may 
hit  the  character  of  this  or  that  individual,  is  a  consideration  foreign 
to  the  subject;  I  am  to  decide  upon  facts,  and  not  upon  repu* 
tations. 

In  the  first  proof  brought  in,  which  very  imperfectly  opened  the 
origin  of  the  business,  it  appeared  that  a  ship  which  had  been  sent 
from  Copenhagen,  had  found  its  way  into  a  French  port,  being,  as  it 
was  asserted,  captured  by  a  French  privateer ;  and  that  the  goods 
were  immediately  taken  by  the  French  government,  and  paid  for 
by  the  present  cargo.  If  I  am  right  in  my  recollection,  nothing  ap- 
peared in  that  proof,  either  respecting  the  quality  of  the  cargo  or  the 
property,  or  the  destination  to  America.  On  all  these  material 
points,  that  proof  was  totally  silent  The  property  of  that  outward 
cargo,  was  undoubtedly  a  point  very  material  to  be  proved ;  for  if  this 
was  a  csurgo,  taken  in  payment  for  that,  the  owner  of  that  cargo, 
mustj primd  facie^  be  taken  to  be  the  owner  of  the  present  cargo;  it 
was  therefore  necessary  to  determine  that  question.  It  now  appears 
that  the  outward  cargo  consisted  of  saltpetre,  hemp,  and  iron,  going 
to  America,  and,  as  it  is  now  stated,  not  on  the  account  and  risk  of 
the  present  claimant,  but  on  account  of  other  persons  resident  in 
America,  who  would,  therefore,  he  primd  facie  owners  of  the  present 
cargo,  unless  the  former  interests  should  appear  to  be  controverted 
by  competent  authority,  and  handed  over  to  the  present  claimant. 
The  present  daimant,  before  the  court,  is  Mr.  Peschier,  of  Copenha* 
gen ;  and  his  attestation  states,  <<  that  in  1794,  he  received  a 
letter  from  Mr.  St  John,  in  America,  informing  *  him  of  the  [  *  306  ] 
high  price  of  these  articles  in  America,  and  ordering  the 
shipment  of  a  cargo  for  his  account;  and  that  this  letter  was  de- 
stroyed by  the  great  fire  which  happened  at  Copenhagen  in  1795." 
This  is  the  reason  given  for  the  non-production  of  that  letter,  a  most 
material  letter,  for  it  lays  the  foundation  of  the  whole  case ;  I  mean 
of  the  truth  of  the  destination  of  the  former  cargo  to  America, 
whither  it  is  asserted  to  have  been  going;  and  in  a  peculiar  manner, 
on  the  account  of  Mr.  St  John,  of  New  York,  consigned  to  other 
merchants  of  the  same  town,  where  Mr.  St  John  himself  was  estab- 
lished as  a  merchant,  and  was  capable  of  receiving  it  himself.  This 
circumstance  has  furnished  an  observation  on  the  part  of  the  claim- 
ant, that  such  a  complexity,  and  multiplication  of  hands,  through 
which  the  transaction  was  to  pass,  gives  it  the  appearance  of  a  fair 
case ;  for,  that  if  it  were  fraudulent,  it  would  have  been  confined  to  as 
few  actors  as  possible.  At  the  same  time,  there  is  this  difficulty  x>q 
the  other  side ;  that,  if  it  is  a  fair  case,  it  is  not  easy  to  conceive  why 
Mr.  St.  John  should  go  so  far  out  of  the  ordinary  mode  of  trade,  as 
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to  direct  a  consignment,  on  his  account,  to  another  person  in  the  same 
town,  where  he  was  acting  as  a  merchant.  It  is  not  too  much  to 
say,  that  there  is  a  balance  of  difficulties  on  both  sides,  on  the  ground 
of  supposition ;  and,  therefore,  leaving  them  both  out  of  the  question, 
I  can  only  observe  again,  that  it  is  to  be  lamented,  that  this  letter, 
which  was  the  origin  of  the  transaction,  is  not  exhibited.  The  reason 
given,  is,  that  it  was  destroyed  by  the  fire  at  Copenhagen ;  at  the 

same  time  it  cannot  be  but  that  an  original  copy  of  that 
[  *  307  ]  letter  (if  I  may  so  call  *  it),  must  be  remaining  in  the  copy 

book  of  Mr.  St  John,  in  America ;  and  indeed,  it  could 
hardly  have  been  necessary  to  wait  for  a  return  from  America,  to 
supply  the  proof  desired ;  for  this,  I  think,  must  have  happened,  that 
much  subsequent  correspondence  must  have  taken  place.  Mr.  Pea- 
chier  must  have  written  to  inform  Mr.  St.  John  of  the  sailing  of  this 
cargo ;  and  there  must  have  been  other  letters  from  St  John,  or  other 
merchants,  on  his  account,  written  to  Mr.  Peschier,  in  allusion  to 
these  original  orders ;  and  they  might  have  been  produced.  These 
would  have  been  very  satisfactory  to  the  court,  and  would  in  a  great 
measure  have  supplied  the  defect  of  the  original  order.  But  the  fact 
is,  that  no  such  letters  are  produced ;  and  it  is  an  observation  that 
very  much  affects  my  mind,  that  no  one  letter  from  any  merchants  in 
America,  or  to  them  from  Mr.  Peschier,  is  brought  forward. 

It  is  said  that  there  could  be  no  reason  why  Mr.  Peschier  should 
use  the  name  of  an  American  merchant,  as  he  would  have  a  perfect 
right  to  send  such  a  cargo,  as  a  neutral  merchant,  to  America,  in  his 
own  name ;  and  it  is  true.  But  I  think  I  can  see  a  reason  why,  if  it 
was  intended  to  find  its  way  by  any  pretended  accident  to  France,  it 
should  go  under  an  American  character;  because,  if  it  was  the 
property  of  a  Danish  subject,  it  was  particularly  forbidden  by  the 
Danish  treaty  to  carry  such  articles  to  an  enemy's  ports.  However, 
Mr.  Peschier's  attestation  states  « that  in  March  or  April,  1794,  io 
pursuance  of  these  orders,  he  freighted  the  ship  Christianshaven,  of  Mr. 

Agier,  and  shipped  a  cargo  of  hemp,  iron,  and  saltpetre,  con- 
f  •  308  ]  signed  to  Murray  and  Barret,  of  •  New  York,  for  the  account 

and  risk  of  Mr.  St  John,  and  sent  a  letter  of  advice  to  the 
consignees."  Now,  this  letter,  if  I  am  right,  is  the  same  letter  as  was 
sent  on  board  the  vessel ;  because,  it  does  not  appear  from  any  part  of 
the  account,  that  there  was  any  other  letter  to  Mr.  St  John,  than  that 
to  the  consignees ;  and  this  is,  in  my  opinion,  a  particular  circum* 
stance  in  the  case,  that  having  received  an  order  for  a  valuable  cargo, 
Mr.  Peschier  should  take  no  other  notice  of  it  than  by  writing  to  the 
consignees  on  board  the  ship  in  which  the  cargo  was  going.  The 
letter  is  to  this  effect :  "  By  order,  and  for  account  and  risk  of  otir 
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common  friend,  Mr.  W.  A.  St.  John,  of  New  York,  I  have  the  honor 
of  sending  you,  by  F.  Corran,  the  bill  of  lading,  &c.,  and  beg  you 
will  procure  a  good  reception  for  this  loading,  and  act  according  to 
the  direction  of  Mr.  St  John  respecting  it."  This  is  all  the  informa- 
tion, as  far  as  I  can  find,  that  Mr.  Peschier  sent  to  Mr.  St  John,  in 
respect  to  this  cargo ;  a  mere  letter  to  the  consignees,  who  were,  as 
far  as  it  appears,  not  privy  to  the  orders.  I  cannot  help  thinking 
that  this  is  a  very  naked  circumstance,  and  not  a  very  probable 
beginning  to  such  a  transaction.  The  attestation  then  goes  on  to 
state,  "  that  no  insurance  was  made,  as  he  had  received  no  order  to 
that  effect,  and  therefore  no  document  of  that  kind  can  be  exhibited," 
Now  that  such  a  cargo  as  this  should  be  going  across  the  Atlantic, 
and  no  insurance  be  made,  is  not  very  probable.  That  it  should  be 
insured  in  America,  could  scarcely  be,  as  Mr.  Peschier  had  not  sent 
any  information  respecting  it ;  but  if  it  was  going  for  the  French 
government,  it  is  very  intelligible,  that  they  might  stand 
their  own  insurers,  and  •therefore  that  Mr.  Peschier  might  [*309  ] 
receive  no  instruction  about  it.  The  attestation  says,  "  that 
Mr.  Peschier  wrote  no  other  letters  than  this  to  Mr.  Murray ; "  none  to 
Mr.  St  John,  who  had  sent  him  a  very  urgent  one,  stating  the  price 
of  these  articles,  and  the  good  speculation  that  they  afforded  in  the 
American  market.  In  return  for  this  letter,  and  these  orders,  he  does 
not  write  one  syllable  to  say  even  that  the  orders  had  been  executed, 
or  were  in  a  way  of  being  executed,  though  Mr.  St  John  had 
attached  so  much  importance  to  them.  This,  as  far  as  I  am  able  to 
judge,  would  be  a  very  unnatural  manner  of  transacting  such  a  busi- 
ness. Mr.  Peschier  says,  "  he  wrote  no  other  letter  to  America, 
because  he  heard  the  master  had  written,  whom  he  had  intrusted  to 
write  in  case  of  need ;  and  that  the  said  master  was  an  honest  man, 
particularly  recommended  to  him."  It  is  to  be  observed  that  he  is 
taken  up  in  this  business,  very  little  above  the  capacity  of  a  common 
carrier-master.  The  vessel  is  not  Mr.  Peschier's.  He  charters  it  as  he 
would  have  done  any  other  vessel.  The  master  was  not  the  con- 
signee, but  was  to  deliver  the  cargo  to  Murray.  Then,  I  cannot  see 
what  trust  was  naturally,  in  the  course  of  trade  reposed  in  him,  more 
than  in  any  other  ordinary  master.  Mr.  Peschier  says,  "  that  he  had 
intrusted  him  to  correspond  with  them  in  case  of  need."  In  case  of 
capture,  it  certainly  was  proper  that  he  should  write  to  the  owners  of 
the  cargo ;  it  is  the  duty  of  a  master  so  to  do ;  but  I  cannot  understand 
that  he  has  authority  to  dispose  of  the  cargo,  or  to  enter  into  new 
speculations  for  the  owner.  It  is  scarcely  possible,  I  think, 
for  a  man  to  *  have  deviated  more  from  his  instructions  than  [*  310  ] 
this  man  does ;  for  how  does  he  act  ?     In  case  of  accident  he 
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was  to  have  written  to  America,  with  the  hope  of  receiving  instrac- 
tions  from  thence.  Instead  of  that,  he  enters  into  an  agreement  about 
the  cargo,  and  writes  to  Mr.  Peschier  on  the  subject,  although  it  was 
a  speculation  in  which  Mr.  Peschier  was  no  farther  concerned. 

Mr.  Peschier  proceeds  to  state, "  that  the  ship,  in  the  prosecution  of 
her  voyage,  was  forced  down  to  Dunkirk,  and  taken  and  carried  in 
by  a  French  privateer ;  and  that  he  did  not  give  the  master  directions 
in  writing,  because  he  was  particularly  recommended  to  him  as  an 
honest  and  faithful  person."  If  any  power  was  given  to  him  over 
the  cargo,  it  should  have  been  prescribed  in  written  instructions ; 
and  true  it  is,  that  the  master  in  his  protest,  says,  "  that  he  had  been 
proceeding  in  his  voyage  according  to  written  instructions  given  to 
him  by  the  freighters."  ^  To  account  for  this  sort  of  contradiction  it 
is  said  that  Mr.  Agier,  his  owner,  and  not  the  freighter,  had  given 
written  instructions,  and  that  be  must  have  alluded  to  them.  But 
I  can  hardly  believe  that  (at  the  moment  of  the  production  of  these 
instructions,)  he  should  describe  them  as  given  by  his 
[  •  311 J  freighter,  and  not  by  his  owners.  *  Mr.  Peschier's  affidavit 
states  farther,  "  that  on  the  ship  being  taken  and  carried  into 
Dunkirk,  the  cargo  was  seized  by  the  French  ffovemment,  and  pay- 
ment was  made  by  the  brandies  which  were  to  be  taken  in  at  Brest. 
That  immediately  on  hearing  of  the  capture,  he  charged  himself  with 
the  whole  care  of  this*  expedition,  to  save  his  friend,  who  was  at  a 
distance,  a  number  of  troubles  and  inconveniences,  and  because  he 
could  prosecute  the  business  with  more  strength  and  energy ;  and 
more  especially  because  he  had  not,  at  the  time  of  capture,  had  a 
convenient  opportunity  of  drawing  to  the  amount  of  the  cargo  on- 
St  John,  and  feared  that  his  bills  would  be  protested  if  the  news  of 
the  capture  should  arrive  before  his  bills  were  accepted."  But  what 
reason  could  there  be  for  entertaining  any  such  apprehension,  if  he 
had  the  letter  of  orders  by  him  ?  At  that  time  it  could  not  have 
been  destroyed.  What  would  have  been  the  natural  conduct? 
undoubtedly  that  he  should  have  written  to  Mr.  St.  John,  informing 
him  of  the  capture  and  failure  of  that  expedition,  and  stating  his 
hope  to  be  able  to  execute  the  commission  with  more  success  at 
another  opportunity.  But  no  such  letter  appears  to  have  been 
written.     Instead  of  that  conduct  which  it  was  almost  unavoidably 


1 «« It  was  stated  in  the  extract  from  the  register  of  reports  of  Danish  captains,  made 
to  the  Danish  consul  at  Dunkirk,  May  4,  1794,  that  Corran  had  declared,  &c.,  to  haye 
departed  from  Copenhagen,  &c.,  with  a  loading  of  saltpetre,  hemp  and  iron,  destined 
for  New  York,  intending  to  conform  himself  to  the  instmctions  of  his  freighter,  tfait 
day  produced  at  the  office  of  this  consulate." 
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necessary  for  him  to  pursue,  Mr.  Peschier  immediately  charges  him- 
self privately  with  the  whole  concern. 

The  account  proceeds  to  state,  "that  in  September,  1794,  Mr. 
Peschier  received  the  account  of  the  shipment  of  the  brandies  from 
the  master,  and  also  the  invoice  and  bill  of  lading  of  the  French 
shippers,  and  that  he  waited  in  expectation  of  the  arrival  of 
*the  said  cargo  at  Altona.  That  according  to  his  usual  [  *312] 
custom  he  had  made  no  insurance ;  and  that  he  since  has 
been  informed,  and  believes,  that  the  ship  was  driven  by  bad  weather 
into  the  port  of  Rotterdam."  That  is  rather  a  singular  expression. 
The  account  given  by  the  master  is,  "  that  being  in  want  of  a  cable, 
and  the  ship  leaking,  he  was  induced  to  put  into  Rotterdam."  To 
be  driven  into  the  port  of  Rotterdam,  considering  the  situation  of 
that  port,  is  not  very  intelligible ;  an  inland  port,  very  much  up  into 
the  country.  The  master  waits  for  no  directions,  but  forthwith 
unlivers  the  cargo,  and  puts  it  into  the  hands  of  merchants  at  Rotter- 
dam, where  it  was  prepared  for  the  English  market ;  afterwards  put 
on  board  other  vessels  and  sent  to  London.  This  is  the  account  of 
the  transaction,  given  on  the  part  of  Mr.  Peschier,  to  supply  the 
defect  of  the  former  evidence  in  respect  to  the  quality  of  the  articles, 
and  the  destination  to  France,  which  are  material  points,  and  which, 
I  cannot  help  thinking,  were  at  first,  with  a  most  sedulous  caution, 
kept  out  of  the  sight  of  the  court.  There  was  a  delicacy  and  a 
reserve  about  mentioning  the  nature  of  the  cargo,  that  very  much 
inflamed  the  curiosity  of  the  court  It  is  at  last  extracted  with  some 
difficulty,  that  that  cargo  was  saltpetre,  hemp,  and  iron.  It  finds  its 
*  way  into  France  by  one  accident ;  and  the  returned  cargo  finds  itks 
way  into  Holland  by  another.  It  is  the  misfortune  of  this  ship  never 
to  reach  the  haven  where  she  would  be. 

I  am  now  called  upon  to  consider  the  correspondence  between  the 
master  and  Mr.  Peschier ;  for  as  to  the  persons  in  America, 
it  does  not  appear  that  they  *  received  the  least  information  [  *  313  ] 
from  any  one  person.     Mr.  Peschier  says  that  the  master 
had  authority  to  write  to  them ;  but  he  does  not  appear  to  have 
written,  nor  does  he  even  describe  his  cargo  as  going  to  America. 

Then  let  us  look  at  what  must  be  the  test  of  every  transaction ;  at 
what  would  have  been  the  natural  conduct  of  any  person  employed 
as  the  master  of  a  vessel,  with  the  care  of  a  valuable  cargo.  It  would 
undoubtedly  have  occurred  to  any  person  that  it  was  his  duty  to  write 
to  the  persons  in  America,  and  also  to  the  shipper  in  Europe.  What 
would  be  the  duty  of  the  merchant  shipper  ?  Undoubtedly  to  write  to 
the  merchant  in  America;  because,  although  the  expedition  had 
failed,  it  was  still  his  duty  to  give  him  an  account  of  it,  and  state  the 
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measures  that  he  had  taken  to  bear  hirh  harmless.  Is  it  possible,  that 
as  a  diligent  merchant  and  a  faithful  agent,  he  should  not  be  desirous 
of  informing  his  employer  of  the  friendly  interposition  that  he  had 
used  to  protect  his  interest,  on  failure  of  the  original  expedition  ? 
Instead  of  that,  the  merchant  in  America  is  left  to  the  meagre  corres- 
pondence of  the  master,  who  had  no  authority  to  say  that  this  cargo 
was  taken  back  by  Mr.  Peschier.  All  that  Mr.  Peschier  does,  is  to 
leave  his  friend  in  America  to  the  correspondence  of  this  master. 

The  first  letter  that  I  shall  observe  upon,  is  a  letter  from  the  master 
at  Dunkirk  to  Mr.  Peschier,  of  15th  May,  1794,  informing  him  of  the 
accident  that  the  ship  had  met  with ;  that  his  ship  was  iii  the  bands 
of  the  national  guards.  <<  We  have  demanded  permission 
[  *  314  ]  to  proceed  on  our  voyage,  which  has  been  *  refused  by  the 
commander-in-chief  of  the  marine.  He  says,  I  must  apply  to 
the  commission  of  commerce  for  redress ;  and  has  ordered  my  whole 
cargo  into  requisition.  I  consequently  mean  to  leave  this  place  for 
Paris  as  soon  as  possible,  in  order  to  make  every  necessary  applica- 
tion ;  and  if  an  opportunity  offers,  will  advise  you  of  the  event  I 
mean  to  employ  Mr.  J.  Swan,  who  is  now  in  Paris,  and  witii  whom 
I  have  been  long  acquainted  in  America ;  besides,  I  am  informed  he 
has  great  influence." 

The  style  of  this  letter  is  not  very  natural,  for  a  man  under  such 
circumstances.  That  Ife  should  apply  for  redress  is  extremely  natural ; 
but  it  is  not  equally  natural,  that  he  should  desire  to  have  some  in- 
struction from  Mr.  Peschier,  in  one  case  or  the  other  ?  If  the  cargo 
should  be  returned,  was  it  not  natural  that  he  should  say,  I  shall 
pursue  my  voyage  to  America ;  or  if  a  requisition  was  to  be  put  on 
bis  cargo,  or  a  prehension,  (as  they  sometimes  phrase  it),  and  com- 
pensation was  to  be  made  in  money  or  in  goods,  was  it  not  natural 
that  he  should  ask  what  he  was  to  do  with  one  or  the  other?  In- 
stead of  that,  measures  are  immediately  taken  to  go  to  Paris,  and 
employ  Swan,  without  asking  any  advice,  either  as  to  the  success  or 
mbcarriage  of  his  application. 

The  next  letter  is  of  the  30th  of  June.  <^  I  have  just  returned  from 
Paris,  and  after  many  applications,  I  have  obtained  promise  of  pay- 
ment in  Cognac  brandies,  for  my  whole  cargo  put  in  requisition.  I 
have  proposed  to  accept  half  in  specie  and  half  in  Bordeaux  wine ; 
but  specie  I  could  not  get  on  any  terms.  I  mean  to  proceed  in  the 
ship  or  send  her  round  to  Charante,  and  as  soon  as  I  can 
[  *  315  ]  get  a  •  statement  of  the  business  from  the  commissioner  of 
commerce,  will  give  you  a  copy  of  the  same.  I  have  em- 
powered Messrs.  Hennessey  and  Turner  of  Cognac,  with  whom  I 
have  been  long  acquainted,  to  receive  part  of  the  brandies,  and  have 
them  prepared  for  shipping." 
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It  is  true  that  the  master  was  to  act  for  the  best,  and  so  far  he 
may  appear  to  have  done ;  but  the  objection  is,  that  having  the  op- 
portunity of  consulting  the  opinion  of  his  employer,  he  never  refers 
to  his  advice.  When  a  man  is  placed  under  necessity,  he  must  act 
under  necessity ;  but  when  the  necessity  is  removed,  he  still  acts  with 
the  same  nngoverned  and  uncontrolled  authority,  never  once  asking 
Mr.  Peschier  what  he  was  to  do  for  this  American  friend,  nor  once 
mentioning  his  name. 

The  next  letter  is  of  34th  August,  from  Charante.  "  I  flattered 
myself,  ere  this  time,  to  have  had  the  pleasure  of  hearing  from  yon 
in  answer  to  mine  of  15th  May  and  20th  June,  from  Dunkirk,  and  of 
26th  ultimo  from  this  place."  And  well  might  lie  be  surprised ;  for  that 
Mr.  Peschier  should  have  sent  a  valuable  cargo,  and  have  been  in 
danger  of  losing  it ;  and  that  he  should  not  have  written,  but  have 
rested  on  his  oars  for  six  months  together ;  and  more  especially  con- 
sidering France  to  be  as  destitute  of  law  as  it  has  been  for  some  time 
past ;  and  that  the  master  had  never  said  what  he  meant  to  do  with 
the  brandies,  is  a  course  of  conduct  so  irreconcilable  to  any  notion 
that  I  can  entertain  of  common  mercantile  prudence,  that  I  consider 
It  as  utterly  inconsistent  with  the  feeling  of  a  real  proprietor  on  such 
an  occasion.  The  master  goes  on:  —  "I  assure  you  the 
•  said  gentlemen  hc^ve  exerted  themselves,  not  only  in  pro-  [  *  316  ] 
curing  for  me  brandies  of  the  best  quality,  but  in  getting 
coopers,  &c.,  which  are  very  difficult  to  be  had  here  for  private  busi- 
ness, as  almost  all  workmen  and  small  vessels  are  employed  on  na- 
tional account ;  and  as  soon  as  I  settle  my  account  here,  and  get  a 
certificate  from  the  agent  national  of  this  place,  saying  the  quantity 
of  brandy  I  have  received,  and  a  note  of  the  quantity  that  remains  on 
your  account,  I  will  proceed  from  hence  to  Altona,  where  no  doubt 
you  will  be  better  pleased  to  have  the  brandies  at  that  market  than 
at  Copenhagen  at  this  season  of  the  year." 

Now,  that  the  master  should  take  it  into  his  head  to  do  this ;  that 
he  should  divest  the  American  merchant  of  his  interest,  and  take  on 
himself  to  suppose,  that  the  property  was  to  revert  back  to  the  ac- 
count of  Mr.  Peschier,  and  talk  of  it  as  for  the  account  of  Mr.  Pes- 
chier ;  that  he  should  go  before  the  consul  of  his  own  country  and 
make  oath,  that  it  was  for  the  account  of  Mr.  Peschier,  when  he 
must  have  had  every  reason  to  suppose  it  belonged  to  the  merchant 
in  America,  is  utterly  inconsistent  with  any  fair  probability  of  the 
good  faith  of  the  parties  concerned. 

The  master  goes  on  :  — "  Should  I  meet  with  contrary  winds  I 
may  perhaps  go  to  Guernsey  or  Jersey ;  and  although  1  have  not 
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your  orders,  if  I  am  permitted,  will  endeavor  to  dispose  of  part  of  my 
cargo  there  on  your  account" 

I  have  to  observe,  that  this  was  not  the  business  of  a  day ;  months 
and  months  elapse,  with  abundant  opportunity  of  intelligence ;  and, 
as  to  what  is  thrown  out,  that  jealousies  might  exist ;  what 
[  •  317  ]  jealousy  could  *  exist  about  the  exporting  a  cargo  of  brandy 
to  Altona,  more  than  to  any  other  port  ?  It  is  impossible 
that  any  such  reason  could  have  operated  to  obstruct  the  correspond- 
ence, in  the  manner  in  which  it  appears  to  have  stagnated  between 
these  parties.  I  now  come  to  the  correspondence  on  the  part  of  Mr. 
Peschier.  The  last  letter  of  the  master  was  dated  the  24th  of  Au- 
gust. The  first  letter  that  Mr.  Peschier  writes  in  answer  to  those 
which  he  had  received,  bears  date  of  the  21st  September,  1794.  "  I 
have  received  three  of  your  favors,  of  15th  May,  20th  June,  and  22d 
ultimo,  from  Charante ;  and  note  the  contents;  the  latter  covering  a 
copy  of  the  accountn  you  got  settled  with  the  commission  of  com- 
merce at  Paris ;  which  settlement  I  t)iink  you  were  fortunate  in  ob- 
taining. Your  other  favor  of  the  26th  July,  I  have  not  received.  I 
hope  this  will  find  you  safe  arrived  at  Altona  with  the  whole  of  your 
cargo,  and  that  you  have  not  put  into  Guernsey  as  you  intended.  I 
request  you  will  have  the  cargo  landed  and  nicely  prepared,  and  ship 
them  on  board  an  English  vessel  for  London ;  accompany  them  there 
yourself,  and  have  them  sold,  and  remit  the  proceeds  to  Messrs.  Lub- 
bert  and  Dumas  in  Hamburg,  for  my  account." 

I  cannot  help  thinking  that  Mr.  Peschier  has  left  his  account  of 
the  correspogdence  with  the  master  in  a  very  imperfect  state.  This 
man  is  not  his  agent,  but  the  master  of  another  person's  vessel  The 
first  expedition  was  at  an  end ;  on  what  foundation  could  Mr.  Pes- 
chier direct  him  to  accompany  the  brandies  to  London? 
[  •  318  ]  If  he  had  been  his  private  agent,  such  an  *  instruction 
would  have  been  very  natural ;  but  considering  the  master 
in  the  light  in  which  he  is  held  forward,  as  the  master  of  another 
person's  vessel,  how  is  it  to  be  understood  that  Mr.  Peschier  should 
direct  him  to  go  in  another  vessel,  and  accompany  his  goods  to  Lon- 
don ?  He  goes  on :  —  "I  will  settle  with  your  owner ;  and,  when  I 
have  the  pleasure  of  seeing  you,  I  will  thankfully  satisfy  you  for 
your  starict  attention  to  my  interest  *  You  will  see  that  the  amount 
is  insured  in  London,  or  order,  if  so  to  be  done,  and  that  the  bran- 
dies are  not  stronger  than  the  London  standard.  I  am  so  well  satis- 
fied with  every  part  of  your  conduct  in  this  troublesome  business, 
that  I  cannot  do  better  than  leave  the  whole  to  your  manage- 
ment You  will,  therefore,  act  as  you  find  most  advantageous  to 
my  interest" 
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An  observation  on  this  part  is,  that  there  is  no  mention  of  any 
agent  in  London ;  but  in  another  letter,  written  to  the  master  at  Rot- 
terdam, on  the  7th  of  October,  it  appears  that  Mr.  Peschier  did  direct 
him  to  apply  to  Messrs.  WolflF  &  Dorville.  "  You  will  follow  my 
advice  of  the  21st  ultimo,  the  same  as  if  you  were  at  Altona ;  and 
have  only  to  observe,  unless  you  have  already  made  choice  of  a 
house,  that  you  will  apply  to  my  friends,  Wolff  &  Dorville,  who 
have  my  whole  confidence,  and  will  cheerfully  serve  you."  So  that, 
though  the  master  was  to  come  to  London,  where  be  would  be  in 
need  of  the  assistance  of  a  house,  it  is  not  till  this  late  period  that  it 
occurs  to  Mr.  Peschier. 

This  letter  was  written  to  the  master  at  Rotterdam,  into 
which  port,  it  appears,  he  had  been  driven,  and  where,  it  [  *  319  ] 
appears,  he  had  himself  come  to  the  resolution  of  sending  the 
brandies  to  London,  without  the  direction  of  Mr.  Peschier ;  and  it  is 
on  the  26th  of  September  that  he  writes  to  Mr.  Peschier,  informing 
him  of  the  accidents  that  had  carried  him  thither,  in  these  terms :  — 
"  No  doubt,  ere  this,  you  expected  me  at  Altona ;  but  a  multiplicity 
of  disappointments  and  delays  had  kept  me  so  long  at  Charante, 
and  I  am  sorry  to  inform  you  we  are  driven  into  this  place  very 
leaky,  with  loss  of  sails,  a  cable,  and  anchor,  and  must  have  my 
cargo  all  taken  out  before  I  can  repair.  I  am  afraid  the  season  will 
be  far  advanced  before  the  necessary  repairs  can  be  done;  conse- 
quently I  have  engaged  a  warehouse  for  the  brandy,  and,  was  it  not 
for  the  situation  of  affairs  at  present  in  this  country,  a  good  price 
might  be  obtained  for  part  Under  these  circumstances,  I  am  of 
opinion  it  would  be  a  good  plan  to  send  some  to  the  English  mar- 
ket, as,  by  the  last  accounts,  the  prices  of  good  brandy  are  very  high. 
Should  I  resolve  on  this,  I  find  it  will  be  necessary  to  have  them 
prepared,  exactly  at  the  strength  admitted  into  that  country ;  nor  will 
small  casks,  I  am  informed,  be  allowed  to  be  imported.  I  have 
taken  the  assistance  of  my  friends,  Rocquette,  Elziviere  &  Co.,  of 
this  place,  who  have  engaged  to  do  the  business  for  one  half  per 
cent.,  exclusive  of  duties,  cooperage,  &c,  and  to  use  their  best  to  give 
me  dispatch." 

Is  this  such  a  letter  as  a  man  would  write  to  the  owner  of  his 
cargo  ?  —  no  time,  no  day  mentioned,  when  the  accident  happened.  , 
Certain  it  is  that  he  had  been  in  Rotterdam  some  days ;  he  had  been 
landing  his  cargo,  and  speculating  on  the  state  of  commerce 
•  there ;  he  says,  —  "A  good  price  may  be  had  for  a  part  of  [  *  320  ] 
it  here."     Is  it  not  natural  that  a  trusty  person,  meeting 
with  this  accident,  should  write  immediately,  and  state  the  time 
when  the  accident  happened  ?     Instead  of  that,  he  writes :  —  <<  I  find 
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a  good  price  may  be  obtained  in  the  London  market;  should  I 
resolve  on  that,  it  will  be  necessary  to  have  them  repaired  here.'* 
Was  Holland  in  such  a  state  that  the  master  could  receive  no 
instructions  from  Mr.  Peschier  ?  Is  this  the  style  of  a  omui  soliciting 
instruction  1  On  the  contrary,  it  is  the  style  of  a  man  acting  with 
uncontrolled  authority,  as  if  the  property  belonged  to  himself. 
•*  Should  I  resolve  on  this,"  &c.,  "  I  have  applied  to  my  friends,  R. 

and ,  who  have  undertaken  it,"  &c     Is  a  carrier-master  to  make 

this  election,  without  reference  to  his  employer  ?  Or  is  Mr.  Peschier, 
who  is  a  man  of  large  and  spreading  concerns  over  Europe,  without 
any  correspondent  at  Rotterdam  ?  Or  is  it  for  the  master  to  take 
upon  himself  to  make  choice  of  agents,  without  a  reference  to  his 
employer  in  respect  to  the  care  and  judgment  of  the  person  em* 
ployed?  On  the  14th  of  October  the  master  writes  again  to  Mr. 
Peschier,  and  says :  —  "  Your  esteemed  favor,  of  the  21st  ulL,  for  the 
first  time  came  this  day  to  hand.  I  am  happy  that  my  conduct  has 
procured  your  approbation."  I  may  be  wrong,  but  I  protest  it 
appears  to  me  that  his  conduct  had  been  directly  such  as  could  not 
meet  with  approbation.  In  the  same  letter  tlfe  master  says, — ^'  That 
Rocquette  &  Co.  had  recommended  him  to  Vandyke  &  Ck>. ; "  and, 
in  answer,  Mr.  Peschier  says,  in  his  letter  of  21st  December, 
[  •  321  ]  — "  That  he  hears  his  brandies,  *  in  the  hands  of  Van- 
dyke, are  seized  in  England ; "  and  directs  the  master  to  go 
to  London  immediately,  to  endeavor  to  obtain  restitution,  but  recom- 
m^ds  Wolff  Sc  Dorville ;  but  still  the  appointment  of  the  master 
prevails.  The  master  had  written  on  22d  October:  —  "  I  also  ob- 
serve you  wish  Messfs.  Wolff  &  Dorville  to  have  the  business,  to 
which  I  would  gladly  comply  had  we  not  already  given  the  whole 
management  to  Mr.  Vandyke  and  Mr.  Broomfield,  who  have  orders  to 
remit  two-thirds  of  the  value,  or  honor  draft  to  that  amount  on  your 
account"  And  notwithstanding  the  direction  of  Mr.  Peschier,  in  his 
letter  of  21st  December,  the  business  remains  in  the  hands  in  which 
the  master  had  chosen  to  place  it.  Is  not  this  a  feature  of  a  most 
extraordinary  nature,  that  a  merchant  should  acquiesce  in  the  adop- 
tion of  an  agent  utterly  unknown  to  him,  and  obtruded  on  him  by 
the  ofBciousness  of  this  volunteer  agent  in  Holland  ? 

Looking  at  the  whole  of  this  case,  I  find  so  many  improbabilities 
attending  it  in  every  part,  that  I  cannot  compel  my  mind  to  a  belief 
the  property  is  as  claimed ;  and  adverting  carefully  to  the  nature  of 
the  seizure,  (which,  I  have  said,  ought  to  entitle  the  parties  to  every 
favomble  consideration,)  I  must  still  think  that  the  proof  does  in  no 
degree  correspond  with  the  claim.  The  consequence  will  be,  that 
this  cargo  must  be  pronounced  subject  to  condemnation. 
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•  Thb  Harmony,  Bool,  master.^  [  ♦  322  J 

jAnnaiy  16,  1800. 

Case  of  domicil,  respecting  the  national  character  of  a  partner  in  an  American  honse,  resid- 
ing for  a  considerable  time  in  the  enemy's  countries.  His  property  considered  as  the  pro- 
perty^ of  an  enemy.    Condemned.' 

This  was  one  of  several  American  vessels  in  which  a  claim  had 
been  reserved  for  part  of  the  cargo,  on  farther  proof  to  be  made  of 
the  national  character  of  G.  W.  Murray,  who  appeared  in  the  ori- 
ginal case  as  a  partner  of  a  house  of  trade  in  America,  but  person- 
ally resident  in  France.  Restitation  had  been  decreed  in  the  several 
claims  to  the  bouse  of  trade  in  America,  with  a  reservation  of  the 
share  of  this  partner.  The  case  was  argued  on  this  day,  and  again, 
on  production  of  further  affidavits,  at  several  times. 

Judgment  —  pronounced  November  19th,  1800. 
Sir  W.  Scott.  This  is  a  question  which  arises  on  several  parcels 
of  property,  claimed  on  behalf  of  6.  W.  Murray ;  and  it  is  in  all  of 
them  a  question  of  residence,  or  domicil,  which,  I  have  often  had 
occasion  to  observe,  is,  in  itself,  a  question  of  considerable  difficulty, 
depending  on  a  great  variety  of  circumstances,  hardly  capable  of 
being  defined  by  any  general  precise  rules.  The  active  spirit  of 
commerce  now  abroad  in  the  world  still  farther  increases  this  diffi- 
culty, by  increasing  the  variety  of  local  situations  in  which  the  same 
individual  is  to  be  found  at  no  great  distance  of  time ;  and  by  that 
sort  of  extended  circulation,  if  I  may  so  caU  it,  by  which  the  same 
transaction  communicates  with  different  countries,  as  in  the  present 
cases,  in  which  the  same  trading  adventures  have  their  origin  (per- 


I  [Affirmed  on  Appeal,  July  11,  1803.] 

*  [Cases  in  which  the  residence  of  a  party  has  been  held  to  give  him  a  national 
character,  The  Jonge  Elassina,  5  C.  Bob.  297 ;  The  President,  5  C.  Bob.  277 ;  The 
Matchless,  1  Hagg.  Ad.  B.  97;  The  Indian  Chief,  3  C.  Bob.  12,  22;  The  Danous, 

4  C.  Bob.  255,  note ;  The  Ann,  1  Dodd.  221 ;  The  Posdilion,  Hay  &  Marriott,  245 ; 
The  Ann  Green,  1  Gall.  274 ;  The  Venus,  8  Cranch,  258 ;  The  Embden,  1  C.  Bob. 
16;  The  Falcon,  6  C.  Bob.  198;  The  Jonge  Bniter,  1  Acton,  116;  The  Citto,  3  C. 
Bob.  38.    For  cases  where  partners  have  different  domicils,  see  the  Jonge  ^^I'^^na^ 

5  C.  Rob.  297,  note.  A  native  domicil  is  easily  restored  by  return.  The  Indian  Chie( 
3  C.  Bob.  12,  note ;  La  Yirginie,  5  C.  Bob.  98 ;  The  Ann  Green,  1  Gall.  286 ;  The 
Francis,  1  GaU.  615,  616;  The  Graaf  Bemstorf,  3  C.  Bob.  109.  As  to  consuls,  see 
The  Indian  Chief,  12  and  22,  and  note.] 
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haps)  in  America,  travel  to  France,  from  France!  to  Eng- 
[  •  323  ]  land,  from  England  back  to  America  *  again,  without  ena- 
bling us  to  assign  accurately  the  exact  legal  effect  of  the  local 
character  of  every  particular  portion  of  this  divided  transaction. 

In  deciding  such  cases,  the  necessary  freedom  of  commerce  imposes 
likewise  the  duty  of  a  particular  attention  and  delicacy ;  and  strict 
principle  of  law  must  not  be  pressed  too  eagerly  against  it ;  and  I 
have  before  had  occasion  to  remark,  that  the  particular  situation  of 
America,  in  respect  to  distance,  seems  still  more  particularly  to  entitle 
the  merchants  of  that  country  to  some  favorable  distinctions.  They 
live  at  a  great  distance  from  Europe ;  they  have  not  the  same  open 
and  ready  and  constant  correspondence  with  individuals  of  the  seve- 
ral nations  of  Europe,  that  these  persons  have  with  each  other;  they 
are  on  that  very  account  more  likely  to  have  their  mercantile  confi- 
dence in  Europe  abused,  and,  therefore,  to  have  more  frequent  calls 
for  a  peraonal  attendance  to  their'  own  concerns;  and  it  is  to  be 
expected  that  when  the  necessity  of  their  affairs  calls  them  across 
the  Atlantic,  they  should  make  rather  a  longer  stay  in  the  country 
where  they  are  called,  than  foreign  merchants  who  step  from  a  neigh- 
boring country  in  Europe,  to  which  every  day  offers  a  convenient 
opportunity  of  return. 

In  considering  this  particular  case,  it  may  not  be  improper  to 
remark,  that  circumstances  occur  in  the  evidence  that  address  them- 
selves forcibly  to  private  commiseration,  remarking,  however,  at  the 
same  time,  that  public  duty  can  allow  only  a  very  limited  effect  to 
such  considerations,  and  still  less  to  another  that  has  been  pressed 
upon  me,  that  the  money,  if  restored,  is  to  go  in  payment  of 
[  *  324  ]  debts  due  to  British  *  creditors,  from  the  bankrupt  estate  of 
this  unfortunate  person.     My  business  is  to  inquire  whether 
he  is  entitled  to  recover  it,  without  regard  to  the  probable  application 
of  it,  if  it  finds  its  way  again  into  his  possession. 

Of  the  few  principles  that  can  be  laid  down  generally,  I  may  ven- 
ture to  h(dd,  that  time  is  the  grand  ingredient  in  constituting  domiciL 
I  think  that  hardly  enough  is  attributed  to  its  effects;  in  most  cases 
it  is  unavoidably  conclusive;  it  is  not  unfrequentiy  said,  that  if  a 
person  comes  only  for  a  special  purpose,  that  shall  not  fix  a  domiciL 
This  is  not  to  be  taken  in  an  unqualified  latitude,  and  without  some 
respect  had  to  the  time  which  such  a  purpose  may  or  shall  occupy ; 
for  if  the  purpose  be  of  a  nature  that  may,  probably,  or  does  actually 
detain  the  person  for  a  great  length  of  time,  I  cannot  but  think  that 
a  ^neral  residence  might  grow  upon  the  special  puipose.  A  spedal 
purpose  may  lead  a  man  to  a  country  where  it  shall  detain  him  the 
whole  of  his  life.    A  man  comes  here  to  follow  a  lawsuit;  it  may 
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happen,  and,  indeed,  is  often  used  as  a  ground  of  vulgar  and 
unfounded  reproach,  (unfounded  as  matter  of  just  reproach,  though 
the  fact  may  be  true,)  on  the  laws  of  this  country,  that  it  may  last  as 
long  as  himsel£  Some  suits  are  famous  in  our  juridical  history  for 
having  even  outlived  generations  of  suitors.  I  cannot  but  think  that 
against  such  a  long  residence,  the  plea  of  an  original  special  purpose 
could  not  be  averred;  it  must  be  inferred  in 'such  a  case,  that  other 
purposes  forced  themselves  upon  him  and  mixed  themselves  with  hia 
original  design,  and  impressed  upon  him  the  character  of 
the  •country  were  he  resided.  Suppose  a  man  comes  into  [  * 325  J 
a  belligerent  country  at  or  before  the  beginning  of  a  war ;  it 
is  certainly  reasonable  not  to  bind  him  too  soon  to  an  acquired  cha- 
racter, and  to  allow  him  a  fair  time  to  disengage  himself;  but  if  he 
continues  to  reside  during  a  good  part  of  the  war,  contributing,  by 
payment  of  taxes,  and  other  means,  to  the  strength  of  that  country,  I 
am  of  opinion,  that  he  could  not  plead  his  special  purpose  with  any 
effect  against  the  rights  of  hostility.  If  he  could,  there  would  be  no 
sufficient  guard  against  the  fraud  and  abuses  of  masked,  pretended, 
original,  and  sole  purposes  of  a  long  continued  residence.  There  is 
a  time  which  will  estop  such  a  plea ;  no  rule  can  fix  the  time  d 
priori,  but  such  a  time  there  must  be. 

In  proof  of  the  efficacy  of  mere  time,  it  is  not  impertinent  to 
remark,  that  the  same  quantity  of  business  which  would  not  fix  a 
domicil  in  a  certain  space  of  time  would,  nevertheless,  have  that  effect 
if  dislaributed  over  a  larger  Ispace  of  time.  Suppose  an  American 
comes  to  Europe  with  six  contemporary  cargoes,  of  which  he  had 
the  present  care  and  management,  meaning  to  return  to  America 
immediately ;  they  would  form  a  different  case  firom  that  of  the  same 
American  coming  to  any  particular  country  of  Europe,  with  one 
cargo,  and  fixing  himself  there  to  receive  five  remaining  cargoes,  one 
in  each  year  successively.  I  repeat,  that  time  is  the  great  agent  in 
this  matter;  it  is  to  be  taken  in  a  compound  ratio,  of  the  time  and 
the  occupation,  with  a  great  preponderance  on  the  article  of  time. 
Be  the  occupation  what  it  may,  it  cannot  happen,  but  with 
•few  exceptions,  that  mere  length  of  time  shall  not  consti-  [  *  326  ] 
tute  a  domicil 

The  facts  of  this  case  are,  that  three  parts  of  the  property  claimed 
on  the  part  of  the  house  of  trade  of  Murrays  &  Wheaton,  in  Ame- 
rica, have  been  restored.  And  the  present  question  arises  on  the 
share  of  >Mr.  G.  W.  Murray,  in  respect  to  his  national  character.  A 
question  has  been  made  as  to  his  original  American  character ;  and 
it  has  been  contended  that  he  is  to  be  considered  as  a  British  subjecty 
trading  with  France,  in  violation  of  his  allegiance.    But  I  think  the 
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facta  hardly  bring  him  within  the  reach  of  this  principle.  By  the 
affidavits,  it  appears,  that  being  born  in  England,  he  went  out  very 
early,  destined  to  settle  in  America  in  his  childhood ;  the  int«ntioa 
having  been  fully  entertained  and  decided,  at  the  time  of  the  declara- 
tion of  independence,  and  nothing  but  his  extreme  youth,  or  rather 
childhood,  having  prevented  his  migration.  This  is  sufficiently 
proved.  He  went  out  in  1784 ;  and  I  should  hold  that  he  was  equit- 
ably entitled  to  the  American  character.  The  only  question  will  be, 
whether  he  is  not  to  be  deemed  to  have  acquired  and  superadded  a 
French  character  since  that  time ;  and  this  question  must  be  deter- 
mined by  the  affidavits  brought  in,  and  by  the  letters  which  were  on 
board  the  ship,  and  which  are  supposed  to  disclose  sufficiently  the 
real  designs  and  conduct  of  the  party. 

The  first  affidavit  of  Mr.  J.  Murray,  the  brother  of  the  claimant, 
annexed  to  the  claim  27th  July,  1795,  states :  "  That  Mr.  G.  Murray 
is  not  at  this  time  in  America;  that  he  came  to  Europe 
[  •  327  ]  from  New  York  in  January,  1794,  as  supercargo,  'in  a  ves- 
sel belonging  to  the  deponent's  house,  and  sold  the  cargo  of 
the  said  vessel  in  France,  and  some  time  between  April  and  June, 
1794,  came  to  England  on  business  of  their  said  house ;  and  from 
thence,  some  time  afterwards,  proceeded  to  Hamburg;   and  from 
thence,  in  August  or  September,  to  Paris,  and  other  parts  of  Frai\pe, 
where  the  interests  of  the  said  house  detained  him  until  May  last, 
(1795,)  when  he  came  again  to  England,  and  has  gone  again  to 
France,  not  long  since ;  and  has  by  this  time  probably  left  France 
for  Hamburg,  where  the  interests  of  himself  and  the  house  of  R. 
Murray  &  Co.  have  called  him." 

In  that  affidavit  there  was  no  negation  of  an  intention  of  returning 
to  reside  in  France;  therefore,  the  property  could  not  be  restored. 
A  second  affidavit  was  then  exhibited  of  Mr.  J.  Murray,  19th  Au- 
gust, 1795,  negativing  such  an  intention,  and  stating  "  that  the  said 
G.  W.  Murray  has  not  at  this  time,  as  the  deponent  verily  believes, 
nor  ever  had,  any  intention  of  residing  or  making  his  domicil  In 
France,  nor  in  any  part  of  Europe ;  that  the  said  6.  W.  Murray, 
who  is  the  deponent's  brother,  has  been  married  in  the  United  States, 
and  has  one  child  now  there,  and  that  when  he  came  to  Europe, 
early  in  last  year,  he  did  not  expect  to  be  absent  from  home  more 
than  six  months ;  but  that  their  said  house  of  Robert  Murray  &  Co., 
of  New  York,  having  made  several  shipments  to  France,  the  said  G. 
W.  Murray,  on  account  of  the  disturbed  and  critical  situation  of 
commerce,  thought  it  advisable  to  comply  with  the  request  of  bis 
said  house,  to  stay  some  time  longer  in  Europe,  in  order  to 
[  •  328  ]  hasten  the  sale  of  the  *  aforesaid  cargoes,  and  to  endeavor 
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to  close  the  accoants  respecting  them,  and  that  the  almost  total 
stagnation  of  all  mercantile  business  in  France  has  prevented  a 
sale  being  made  of  the  merchandise  which  is  there,  belonging  to 
their  said  house ;  and  the  said  G.  W.  Murray  did  often,  while  in 
England,  last  May,  express  to  the  deponent  his  desire  and  expecta- 
tion of  returning  to  his  family  in  America,  in  the  course  of  the 
ensuing  month  of  September,  but  he  is  prevented  now  from  doing 
the  same,  not  having  been  able  to  close,  in  France,  the  affairs  of  the 
said  Robert  Murray  &  Co.,  the  expediting  of  which  is  the  sole  cause 
of  his  being  there ;  and  that,  so  far  from  his  being  settled  or  domi- 
ciled in  that  country,  he  pays  the  merchants  resident  there  the  usual 
commission  for  transacting  business  of  his  said  partners;  that  he 
well  knows  it  to  be  the  absolute  determination  of  his  said  brother,  as 
speedily  as  possible,  to  return  to  his  residence  in  the  United  States, 
but  that  he,  as  well  as  the  deponent,  on  account  of  the  critical  situ- 
ation of  their  property  in  Europe,  consider  it  their  duty  to  their  part- 
ners to  be  still  longer  absent  from  America ;  but  that  as  soon  as  the 
sales  of  their  said  property  are  closed  and  the  proceeds  received,  it 
is  their  intention  immediately  to  return  home  to  the  United  States." 
This  matter  being  left  in  rather  an  undeterminate  state,  as  to  the 
time  of  the  return,  on  the  21st  August  a  third  affidavit  is  brought  in, 
in  which  Mr.  J.  V.  Murray,  "  referring  to  his  affidavits  of  the  27th  July 
and  19th  August  instant,  made  oath  that,  as  to  the  probability  of 
George  William  Murray's  having  gone  to  Hamburg,  as  stated 
in  his  affidavit  of  the  27th  of  *  July,  his  assertion  was  owing  [  *  329  ] 
to  information  which  he  received  a  few  days  prior  thereto, 
that  such  a  step  was  necessary  for  promoting  the  interest  of  their 
house ;  that  he  now  knows  that  the  sitid  George  William  Murray 
found  it  afterwards  to  be  of  more  importance  to  the  shipments,  that 
his  said  house  had  made  for  him,  to  stay  some  time  longer  in 
France,  and  that  he  did  not  conceive  that  his  aforesaid  assertion  had 
a  relation  to,  or  was  contradictory  to,  the  wish  expressed  by  the  said 
George  William  Murray,  in  May  last,  to  return  home  in  September, 
as  he  had  found  it  impracticable  so  to  do,  (for  the  reason  stated  in 
this  deponent's  affidavit  of  the  19th  instant,)  before  he  had  any. 
thoughts  of  going  to  Hamburgh,  which  last  circumstance  was  men- 
tioned by  the  deponent  merely  to  show  that  his  said  brother  was  not 
domiciled  in  France ;  and  he  farther  expressly  says  that  the  stay  of 
his  said  brother  in  France,  at  this  time,  is  merely  on  account  of  the 
caVgoes  which  had  been  transmitted  before;  namely,  on  the  sole 
account  of  those  cargoes  which  his  aforesaid  house  had  shipped,  and 
which  had  arrived  prior  to  the  date  of  his  first  affidavit  of  the  27th  of 
July ;  that,  so  soon  as  the  aforesaid  cargoes  are  sold  and  the  pro- 
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ceeds  received,  his  said  brother  will  leave  France,  and  will  not  stay  a 
day  longer  on  account  of  any  other  that  may  be  shipped  or  arrive, 
or  on  any  other  account  whatever."  On  the  26th  of  August,  Mr. 
George  William  Murray  himself  appears,  and  makes  an  affidavit 
conformable  to  those  made  by  his  brother,  and  stating  <Hhat  he 
arrived  on  Saturday  evening  last  in  England,  from  France,  where  he 

had  been,  as  stated  in  the  affidavits  of  his  brother,  James 
[  •  330  ]  Valentine  Murray,  for  the  purpose  of  expediting  the  *  sales 

of  shipments  that  had  been  made  by  their  said  house,  as 
expressed  in  the  said  affidavits  ;  and,  having  perused  the  said  affida- 
vits, dated  the  27th  July  last,  the  19th  and  21st  August  instant,  he 
saith  that  the  contents  of  the  said  affidavits  are  just  and  true,  and 
that  his  stay  in  France,  as  mentioned  in  his  brother's  affidavits,  was 
merely  on  account  of  the  cargoes  which  had  been  transmitted  before, 
namely,  on  the  sole  account  of  those  cargoes  which  his  house  had 
shipped  from  America  for  France,  and  which  had  arrived  prior  to  the 
27th  of  July  last,  being  the  date  of  his  brother's  first  affidavit ;  that 
he  has  no  other  business  or  concerns  to  detain  him  in  Europe  bat 
the  settlement  of  the  said  affairs,  namely,  the  prior  shipments  deposed 
to  by  his  brother;  that,  should  even  the  said  settlement  not  be 
accomplished  in  a  short  time,  namely,  within  two,  or,  at  the  utmost, 
three  months,  he  must  leave  them  in  their  present  state,  in  order  to 
embark  for  the  United  States,  where  his  presence  is  absolutely  neces- 
sary for  the  interest  of  his  said  house."  Nothing  appears  here  to 
show  that  it  was  his  decided  intention  to  remain  in  America. 

On  the  6th  of  October,  1795,  Mr.  6.  Murray  made  another  affidavit, 
which  states,  "  That  early  in  the  last  year  he  came  firom  New  York 
to  Europe.  That  he  had  n6t,  at  that  time,  nor  has  he  ever  had,  or 
now  has,  any  intention  of  residing,  or  making  his  domicil  in  any  part 
of  Europe.  That  he  has  been  married  in  the  United  States,  and  has 
one  child  now  there.  That  this  deponent  came  to  Europe  as  super- 
cargo of  the  brig  Peggy,  belonging  to  his  said  house,  and  did  not 

expect  to  be  absent  from  home  longer  than  the  disposal  of 
[  *331  ]  the  said  cargo  *  required;  but  being  unable  to  get  paid  for 

the  said  cargo,  he,  in  the  month  of  May,  quitted  France, 
and  came  to  England,  and  afterwards  went  to  Hamburg,  and  again 
returned  to  France  in  the  month  of  September,  to  endeavor  to  obtain 
payment  for  the  said  cargo.  That  during  his  stay  there  for  that  pur- 
pose, two  other  cargoes,  the  one  on  board  the  Mary  Ann,  and  the 
other  on  board  The  Six  Brothers,  the  property  of  his  said  house, 
arrived  at  Bourdeaux,  consigned  to  Lubbert  and  Co.,  and  at  the 
request  of  the  said  house,  and  on  account  of  the  disturbed  and  critical 
situation  of  affairs  in  France,  was  induced  to  prolong  his  stay  there 
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to  expedite  the  sale  of  the  said  cargoes,  by  the  said  Lubbert  and  Co., 
(who  were  to  be  paid  a  commission  on  the  said  sale,)  and  to  close 
the  account's  respecting  the  same.  That  the  house  in  America  sup- 
posing the  deponent  might  be  detained  in  France  on  the  aforesaid 
concerns,  until  the  arrival  of  some  of  their  subsequent  shipments, 
thought  it  prudent,  lest  their  former  agents  might  not  be  in  a 
responsible  situation,  on  account  of  the  fluctuating  state  of  affairs  in 
France,  to  consign  the  said  cargoes  to  the  order  of  this  deponent,  or 
to  his  assigns;  the  said  house  presuming,  that  if  this  deponent  had 
quitted  France,  he  would  have  leff  an  authority  with  some  respectable 
house  for  the  receiving  and  disposing  of  the  said  cargoes."  That  he 
had  fixed  various  times  for  quitting  France  and  returning  to  America, 
might  be ;  but  as  to  any  purpose  of  coming  to  England  not  created  by 
the  capture  of  the  cargoes,  he  says  nothing ;  that  he  would 
have  otherwise  come,  is  not  at  all  expressed  in,  *  or  to  be  in-  [  *  332  ] 
ferred  from  these  affidavits.  However,  he  avers  fully,  his 
intention  of  returning  to  America.  There  is  not  the  least  intimation 
given  of  any  intention  of  returning  back  again  to  France,  and  any 
one  would  suppose  that  he  had  thrown  up  the  business  of  these  two 
cargoes,  and  was  fully  bent  on  making  his  final  settlement  in  America, 
without  casting  an  eye  back  to  France. 

The  letters  that  were  found,  however,  on  board  one  of  the  ships. 
The  Jefferson,  express  somewhat  of  a  different  purpose,  and  state 
that  it  was  necessary  for  one  of  the  partners  to  reside  in  France  for 
some  time.  The  case  which  these  letters  rather  intimate  than  dis- 
close, is,  that  the  two  brothers,  James  and  G.  W.  Murray,  were  to 
come  to  Europe  to  be  differently  distributed  in  England  and  in 
France,  to  conduct  the  affairs  of  their  house;  when  I  say  this,  I 
speak  rather  of  the  intention  and  wish  of  the  partners  in  America,  as 
it  appears  in  their  correspondence,  for  the  letters  are  all  firom  them. 
There  is  not  one  letter  introduced  from  either  of  the  Murrays  in 
Europe ;  and  therefore,  it  is  open  to  an  observation  on  one  side  that 
the  Murrays  in  Europe  possibly  might  not  concur  in  this  intention, 
as  it  is  on  the  other  that  it  is  highly  improbable  that  such  a  plan 
should  be  so  strongly  in  the  contemplation  of  the  partners  in  America, 
and  that  they  should  be  writing  to  these  gentleman  on  the  prospect 
of  a  constant  residence  in  Europe,  without  any  privity  and  concur- 
rence on  their  part,  and  whilst  they  were  intending  a  speedy  return 
to  America.  Now,  supposing  this  to  have  been  the  case,  and  that 
there  was  an  intention  on  the  part  of  Mr.  6.  Murray,  of 
fixing  his  residence  in  France,  in  the  *same  manner  as  Mr.  J.  [  *  333  ] 
Murray  has  resided  here  in  Great  Britain,  I  cannot  accede 
to  what  has  been  advanced  in  argument,  that  it  would  not  fix  on 
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either  of  them,  a  French  or  British  character.  If  a  house  of  trade 
sends  a  partner  to  France  with  an  intention  even  of  not  mixing  in 
any  other  trade  than  the  business  of  that  house ;  yet  I  think  that 
such  a  circumstance,  connected  with  a  permanent  residence  in  France, 
would  impress  a  national  character  upon  him.  It  appears  that  Mr. 
J.  Murray,  the  brother  stationed  here  on  the  same  sort  of  footing,  has 
been  considered  by  the  common  law  of  this  country,  as  a  British 
^trader,  subject  to  the  bankrupt  laws  of  this  kingdom,  and  as  such,  a 
commission  of  bankruptcy  has  issued  against  him  ;  and  on  the  same 
reasoning,  if  Mr.  6.  Murray  has  been  resident  in  France  during  the 
greater  part  of  the  war,  conducting  the  business  of  his  house,  receiv- 
ing cargoes,  and  disposing  of  cargoes,  and  giving  accounts  of  the 
markets  in  France,  and  directing  mercantile  adventures  there,  it  is 
in  my  apprehension,  impossible  not  to  consider  him  as  a  resident 
trader  of  that  country. 

Amongst  the  letters,  there  are  many,  which  it  will  not  be  necessary 
for  me  to  go  through.  It  will  be  sufficient  to  state  that  they  all  con- 
cur in  expressing  a  general  expectation  that  these  persons  would  be 
resident  in  Europe.  The  expressions  are  various  in  the  different 
letters ;  but  they  all  concur  in  pointing  to  the  purpose  of  a  genial 
and  continued  commercial  agency  in  Europe.  In  The  Jefferson, 
they  write,  "  we  draw  on  your  capital  in  Europe,"  speaking  of  it  as  if 

it  were  a  distinct  establishment ;  and  there  are,  besides,  seve- 
[  *  334  ]  ral  passages  to  the  same  effect     <<  It  will  *  enable  us  to 

form  some  plan  for  our  next  winter's  operation."  **  Advice 
respecting  contracts  with  government;  and  a  recommendation  to  par- 
chase  prize  ships."  "  We  may  look  forward  to  a  time  not  very 
remote,  when  the  genius  of  liberty  will  bear  down  all  its  opponents, 
and  create  a  crush  in  commercial  Europe,  never  before  experienced. 
In  such  an  event,  we  are  better  circumstanced  that  most  others ;  as 
everything  being  under  your  immediate  direction,  will  prove  a  great 
security."  "  Other  friends  hope  to  be  benefitted  by  your  success  and 
industry  in  Europe ;"  all  showing,  on  the  part  of  them  in  America,  a 
strong  expectation  either  that  Mr.  G.  Murray  would  be  long  resident 
in  France,  or  that  he  would  have  made  provision  for  the  dispatch  of 
their  business  there.  At  the  same  time,  it  is  not  to  be  denied,  that 
there  are  some  passages  which  intimate  a  designed  return  to  America. 
There  is  a  passage  in  a  letter  from  Mr.  R.  Murray  to  his  brother 
George,  (dated  New  York,  March  27, 1795,)  alluding  to  the  settle- 
ment of  affairs  :  <^  I  mean  to  take  up  our  books, -to  get  in  forwardness 
the  object  of  a  general  settlement  which  we  all  wish  to  have  effected 
soon  after  your  return :"  and  there  is  a  reference  likewise  to  domestic 
incidents ;  one  (sufficiently  affecting)  with  respect  to  hb  favorite  infant 
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child,  expressing  a  hope,  <^  that  he  would  be  able  to  articulate,  and  bid 
his  father  a  welcome  on  his  return."  These  are  represented  as  incon- 
sistent with  the  view  which  I  am  disposed  to  take  of  his  intention ; 
but  by  no  means.  I  think  it  is  perfectly  clear  that  Mr.  G.  Murray 
meant  to  go  to  America ;  and  he  is  entitled  to  the  full  benefit 
of  that  fact.  The  *  misfortune  is,  it  is  equally  clear  that  he  [  *  335  ] 
intended  to  return  again  to  Europe,  and  with  that  intention 
pointed  particularly  to  France.  I  do  not  sSiy  that  a  return  to  France 
for  a  short  space  of  time  would  have  affected  him  ;  but  it  must 
depend  on  the  time,  and  on  the  nature  of  his  residence,  after  the 
return,  whether  it  will  have  that  effect  or  not;  because,  if  it  should 
appear  that  he  went  to  America  merely  for  a  short  time,  and  then 
returned  to  France,  it  can  hardly  be  considered  as  a  legal  interruption 
of  his  residence  in  France.  His  return  will  connect  itself  with  the 
former  residence,  and  it  must  be  taken  altogether,  as  constituting,  in 
law,  a  continuation  of  the  general  residence  in  France.  The  fact  is, 
as  it  appears  from  the  affidavits  of  Mr.  Charles  Murray,  (another 
brother  of  the  claimant,)  5th  July,  1799,  and  30th  October,  1800,  (for 
Mr.  G.  Murray  has  not  thought  proper  to  give  us  any  information,) 
that  he  returned  to  France  in  June,  1796,  and  that  he  staid  there  at 
least  till  August,  1800,  the  entire  space  of  four  years  and  more.  Per- 
haps it  would  not  be  too  much  to  say  that  thbre  is  no  definite  satis- 
factory proof  that  ^le  has,  even  at  this  moment,  quitted  France.  His 
own  letter,  dated  Bordeaux,  22d  of  August,  which  has  been  brought 
in,  states,  "  that  he  had  taken  his  passage  on  board  the  Franklin ; " 
and  another  letter,  not  from  himself,  but  from  Mr.  Barnet  of  Bor- 
deaux, dated  August  27th,  to  Mr.  Charles  Murray,  says,  "  that  he 
had  embarked,  and  was  to  sail  to-morrow,"  and  ihere  his  history  ends, 
no  proof  whatever  being  offered  that  that  ship,  carrying  Mr.  Murray, 
did  sail.  I  have  no  evidence  beyond  the  letter  purporting 
to  be  the  letter  of  a  French  merchant,  that  he  had  *  taken  [  *  336  ] 
his  passage  in  a  vessel  which  was  so  expected  to  sail. 

This  is  the  whole  evidence,  excepting  the  belief  of  Mr.  C.  Murray, 
"  that  he  is  actually  gone ; "  and  when  I  recollect  that  Mr.  C.  Murray, 
in  an  affidavit^  made  January  20th,  1800,  supposed  him  to  be  at 

1  **  That  in  the  month  of  October  last,  he  received  a  letter  from  the  said  George 
William  Murray,  who  was  then  in  Hamburg,  informing  him  of  his  arrival  there,  and 
expressing  his  intention  of  writing  again  soon ;  which  letter,  this  deponent  does  not 
now  annex  hereto,  as  it  relates  to  private  concerns,  wholly  unconnected  with  this,  or 
any  other  cause  in  this  court,  in  which  the  said  Greorge  William  Murray  is  interested ; 
but,  in  case  the  court  should  require  it,  this  deponent  is  willing  to  satisfy  it  as  to  the 
place  and  time  of  the  date  of  said  letter.  That  since  the  receipt  of  the  said  letter,  he 
has  not  further  heard  from  the  said  Geoige  William  Murray;  but  by  a  letter  he 
VOL.  11.  19 
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Hamburg  or  Sweden,  in  January,  and  ready  to  depart  for  America, 
and  that  six  months  after  this,  the  captors  find  in  a  paper  on  board 
The  Clarissa,  and  signed  by  him,  March,  1800,  that  he  was  remaining 

in  France  at  that  time,  giving  all  credit  to  the  sincerity 
[  •  337]  of  Mr.  C.  Murray's  deposition,  I  cannot  take  *  it  as  a  fact 

clearly  proved,  that  he  is  gone  to  America,  much  less  to 
remain  there.  Taking  it,  however,  most  favorably,  that  he  has  ac^ 
tually  withdrawn  himself  in  1800,  there  is  a  fact  of  residence  from 
June,  1796,  to  August,  1800,  (above  four  years),  connected  with  a 
residence  of  above  a  year,  before  his  return  to  America ;  and  that 
return,  accompanied  with  a  purpose  of  coming  back  to  Europe,  that 
remains  to  be  explained.  Whether  any  explanation  could  be  given 
of  such  a  residence  so  long  continued,  is,  upon  the  principles  laid 
down,  somewhat  questionable  to  me.  Time,  I  have  said,  is  a  great 
agent  in  these  matters,  and  I  should  have  been  glad  to  have  heard 
any  instance  quoted,  on  the  part  of  Mr.  Murray,  in  which  a  residence 
of  four  years,  connected  with  a  former  residence,  and  which  I  must 
consider  as  a  legal  uninterrupted  residence,  was  deemed  capable  of 
any  explanation.  But  supposing  it  to  be  so,  it  must  at  least  be  re- 
quired, that  the  explanation  be,  first,  clear  and  satisfactory  in  itself; 
and,  secondly,  supported  in  a  satisfactory  manner.  What  is  the  ex- 
planation of  this  residence  ?  The  great  point  to  be  explained,  will 
be  the  employment  of  that  long  continued  residence.  Was  it  a  resi- 
dence utterly  unconnected  with  any  mercantile  operations  at  that 

period?  The  affidavit  of  Mr.  Charles  Murray,  5th  July, 
[  •  338  ]  1799,1  states,  that  his  brother  went  to  America  in  •1795,  to 

conduct  some  operations  w^hich  the  high  price  of  markets 


received  soon  after  from  James  YaleDtine  Murray,  he  mentions  the  expectation  of  the 
said  Greorge  William  Murray's  proceeding  to  Sweden.  And  in  another  letter  re- 
ceived a  few  days  since  by  this  deponent,  from  the  said  James  Valentine  Murray, 
dated  3d  of  December  last,  he  informs  this  deponent,  that  it  was  probable  the  said 
George  William  Murray  would  now  shortly  return  to  America ;  and  tins  deponent, 
from  these  circumstances,  and  well  knowing  the  anxiety  of  his  brother,  the  said  George 
William  Murray,  to  return  to  his  wife  the  first  moment  in  which  circamstances  would 
admit  of  it,  is  induced  to  believe  that  the  said  Greorge  William  Murray,  if  he  has  not 
already  quitted  Europe  for  America,  is  now  on  the  very  point  of  so  doing.** 

1  Affidavit  in  which  Charles  Murray,  referring  to  conversations  with  lus  brother  in 
September,  1795,  says,  **  That  George  William  Murray's  statement  was,  that  although 
the  interests  of  his  house  were,  at  that  moment,  somewhat  injured  by  the  ci4>tare  and 
detention  of  several  of  their  cargoes,  by  British  ships  of  war,  (of  some  of  which  cap- 
tures, the  said  Greorge  William  Murray  was  informed  while  at  Norwich),  yet  he  con- 
sidered that  as  a  temporary  inconvenience  only ;  that  the  then  state  of  markets  in 
Europe  suggested  some  operations  which  he  conceived  would  be  highly  advantageous 
to  the  house,  in  the  conducting  of  which  his  presence  in  America  would  be  necesaaiy, 
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suggested,  and  with  hopes  of  *  returning  to  England  the   [*  339  ] 
ensuing  spring,  for  the  purpose  of  winding  up  and  settling 


and  that  accordingly  he  intended  to  sail  for  that  country  in  the  next  month,  and  hoped 
by  the  ensuing  spring  to  be  able  to  return  to  England,  for  the  purpose  of  winding  up 
and  settling  the  whole  of  the  concerns  of  the  house  in  Europe ;  and  that  in  the  event 
of  such  a  settlement,  it  was  his,  the  said  George  William  Murray's  intention,  and  that 
of  his  brother,  the  safd  James  Valentine  Murray,  to  make  America  their  sole  place  of 
residence  in  future.    That  in  part  pursuance  of  the  said  George  WiUiam  Murray's 
intention  as  aforesaid,  he  sailed  for  America  early  in  the  month  of  November,  1795, 
and  arrived  there  in  the  following  month ;  that  afler  his  arrival,  his  said  house  of  Robert 
Murray  &  Co.,  purchased  several  cargoes  consisting  chiefly  of  rice,  and  consigned  the 
same  to  England  for  the  purpose  of  being  sold  here,  or  forwarded  to  some  other  Euro- 
pean market,  as  might  be  found  most  advisable ;  and  the  said  Geoi^  William  Murray 
(as  this  deponent  believes)  in  further  pursuance  of  his  aforesaid  iutention,  after  coin- 
pleting  the  most  of  the  siud  purchases,  returned  to  this  country  again  in  the  beginning 
of  May,  1796,  for  the  purpose  of  superintending  the  sale  of  the  said  cargoes,  they  for 
the  most  part  being  consigned  to  him.    That  on  the  arrival  of  the  said  Greorge  William 
Murray  here,  he  found  that  an  immense  loss  must  arise  upon  the  said  expected  car- 
goes, besides  which,  a  considerable  derangement  in  the  affairs  of  bis  hous^e  had  oc- 
curred, arising,  as  this  deponent  has  been  informed  and  believes,  principally  frotai  the 
delay  in  payment  of  very  large  sums  due  to  the  said  house  from  the  French  govern-: 
ment,  and  also  from  the  above-mentioned  capture  of  this  and  several  other  ships,  laden; 
with  cargoes  of  provisions,  belonging  to  the  said  house,  by  British  cruisers,  which 
cargoes  were  bound  to  France,  where  they  then  bore  great  prices ;  and  it  being,  repre- 
sented to  the  said  Greorge  William  Murray,  that  the  most  outrageous  threats!  had  beeh 
made  against  him  by  persons  in  London,  holding  bills  of  the  said  house,  he  conceived 
it  most  prudent,  and  was  advised,  not  to  expose  himself  to  them  until  the  funds  of  thar 
house  should  be  so  centred  in  this  country,  as  to  enable  it  to  &ce  its  engagements^ 
and  accordingly  the  said  Greorge  William  Murray,  having  first  transferred  the  manage- 
ment of  the  sale  of  the  said  cargoes  then  expected  to  arrive  here,  to  Messrs.  Bird, 
Savage,  and  Bird,  of  London,  the  mercantile  correspondents  of  the  stud  Bobert  Mur- 
ray &  Co.,  he  soon  after  went  to  France,  in  order  to  use  his  utmost  endeavors  to  pro^ 
cure  payment  ftt>m  the  French  government,  and  to  arrange  other  outstanding  concerns 
of  the  house  in  that  country,  with  the  intent  to  renut  such  sums  as  he  should  receive 
to  the  said  house  of  Bird,  Savage,  and  Bird,  and  not  with  any  intent  of  settling  as  a 
merchant  in  France,  or  of  employing  the  funds  which  he  should  so  collect  there,  in 
any  manner  whatever  in  the  tiude  of  that  country.    That  certm  creditors  of  the  said 
Bobert  Murray  &  Co.,  at  Hamburg  having  laid  attachments  on  all  the  property  of 
the  said  bouse  in  France,  of  which  the  said  Greorge  William  Murray  would  otherwise 
have  had  the  control,  the  said  Greorge  William  Murray  was  thereby  rendered  unable  to 
fulfil  his  ssud  intention  of  remitting  ftmds  from  France  to  this  country,  and  the  said 
Bobert  Murray  &  Co.,  have  never  since  been  able  to  obtain  the  command  of  that  pro- 
perty.   That  if  no  other  circumstances  had  rendered  the  return  of  the  said  Geoi^ 
Wilham  Murray  to  America  unsafe,  he  would  have  returned  thither  long  2^,  but  the 
creditors  of  his  house  in  America  having  thrown  Bobert  Murray,  oofe  of  the  partners 
into  confinement,  the  other  partners  were  unwilling  to  expose  themselves  to  the  like 
violence ;  and  this  deponent  believes  that  the  residence  of  the  said  Greorge  William 
Murray  in  France,  at  any  time  since  the  said  captures,  was  solely  a  matter  of  personal, 
and  temporary  convenience  and  necessity,  arising  from  the  said  drcumstances  of  the. 
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[  *340  ]  his  concerns  in  Europe ;  *  and  it  is  said,  in  argument,  that 
these  operations  in  Europe,  are  to  be  exclusively  confined  to 
operations  in  England ;  and  that  some  cargoes  of  rice  did  actually 
come  to  England.  But  I  cannot  help  thinking  that,  if  so,  it  was  an 
unfortunate  circumstance  that  he  did  not  come  himself,  except  for  a 
very  short  time ;  for,  as  the  matter  stands  now,  it  aiSbrds  a  suggestion 
that  these  operations  were  to  be  extended  to  France  full  as  much  as 
to  England.  It  appears,  besides,  that  the  rice  was  destined  ^  to  Eng- 
land or  some  other  European  market ; "  therefore  it  is  not  impossible 
that  even  this  rice  might  have  found  its  way  to  France.  The  affi- 
davit states  further,  ^Hhat  his  return  to  America  was  delayed  by 
waiting  for  payment  from  the  French  government"  Now,  I  must 
ask,  what  was  this  contract  with  the  French  government?  There  is 
nothing  in  his  own  affidavit  which  points  to  any  other  transactions 
than  those  respecting  the  cargoes  of  the  ships  Mary  Ann  and  Six 
Brothers  that  remained  unsettied. 

The  affidavit  states  further,  "  that  he  was  alarmed  by  the  outra- 
geous threats  of  his  creditors  in  this  country,  and  that  he  was  advised 
to  go  to  France,"  as  he  actually  did  in  June,  1796,  and  the  affidavit 
concludes  with  a  belief  on  the  part  of  Mr.  Charles  Murray,  that  hb 
brother  was  not  in  France  in  a  mercantile  character  or  for  any  ^mer- 
cantile purpose. 
[  •  341  ]  •  When  I  find  that  he  went  there  as  a  mercantile  man, 
that  he  stayed  there  four  years,  apd  that  he  was  a  man 
who  came  from  America  for  the  very  purpose  of  mercantile  opera- 
tions in  Europe,  I  feel  a  difficulty  in  saying  that  (exclusive  of  all 
trading,)  satisfactory  reasons  are  assigned  for  it.  Or  supposing  him 
to  have  gone  to  France,  for  the  purpose  of  obtaining  payment,  I 
should  still  find  a  difficulty  in  saying  that  the  original  purpose  could 
privilege  a  residence  of  four  years.  Is  it  possible  for  me  to  say, 
then,  that  the  explanation  which  is  given  in  this  affidavit  is  quite 
sufficient,  supposing  that  no  objection  lay  to  the  mode  in  which  it  is 
oflfered  ? 

And  I  come  now  to  observe  on  what  I  consider  as  the  fatal  objec- 
tion, that  the  whole  depends  on  the  single  affidavit  of  Mr.  Charles 
Murray,  the  brother.  There  is  not  one  word  coming  from  Mr.  G. 
Murray  himself,  to  show  what  was  the  nature  of  his  connection  with 
France.     Surely  the  information  of  Mr.  Charles  Murray  is  very 


debts  due  to  his  house  from  the  French  government,  and  the  unfortunate  derangement 
of  the  said  Robert  Murray  &  Co.'s  affairs ;  and  that  such  residence  was  not  in  anywise 
for  the  purpose  <^  trade  or  connected  with  trade,  save  as  aforesaid." 
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incompetent  A  striking  instance  of  his  incompetency  is,  that  he 
supposes  his  brother  gone  to  America,  when  it  appears  that,  months 
after  that  time,  he  was  living  in  France.  Can  I  suppose  him  suffi- 
ciently instructed,  as  to  all  the  courses  of  his  brother's  proceedings, 
to  enable  him  to  state  satisfactorily  to  the  court  the  nature  of  his 
engagements  in  France  V  It  is  impossible  that  the  court  can  take 
the  account  of  such  a  person,  that  the  residence  of  his  brother  in 
France  was  not  .connected  with  any  mercantile  engagements,  uncon- 
firmed as  it  is  by  the  gentleman  himself,  who,  though  at  hand,  as  I 
may  say,  and  in  a  neighboring  country,  has  not  thought  fit  to  give 
us  any  explanation.  He  knows  the  course  and  nature  of 
•  his  own  transactions,  and  yet  he  expects  restitution,  with-  [  *  342  ] 
out  taking  the  trouble  of  making  so  much  as  an  affidavit 
for  the  purpose.  After  six  years'  residence  (as  I  must  deem  it,)  in 
France,  and  with  all  possible  opportunity  allowed  him  for  that  pur- 
pose, —  from  October,  1795,  not  a  single  word  comes  firom  him  till 
the  present  day,  in  November,  1799.  I  own  I  think  it  impossible 
that  the  court  can  be  expected  to  restore  on  this  evidence.  Taking 
it  on  the  present  evidence,  as  to  the  sufficiency  of  the  explanation 
and  the  mode  in  which  it  is  offered,  it  is  impossible. 

Then  the  only  question  is,  whether  I  shall  allow  further  opportu- 
nity to  the  party,  and  give  time  for  farther  explanation  ?  Consider- 
ing the  length  of  time  which  the  cause  has  continued  before  the 
court,  with  a  degree  of  indulgence,  perhaps.  Open  to  some  complaint 
on  the  other  side,  and  the  manner  in  which  it  has  been  put  off  from 
month  to  month,  I  do  not  think  it  any  part  of  my  public  duty  to 
allow  such  opportunity.  I  do  not  say  that,  before  another  court,  Mr. 
Murray  may  not  supply  the  defects  of  his  case,  and  by  his  own  evi- 
dence ;  but  finding  myself  under  the  necessity  of  determining  on  the 
evidence  now  before  the  court,  which  is,  as  I  have  before  stated,  that 
Mr.  Murray  has  been  in  France  four  years,  at  leaat,  and  that  con- 
nected with  a  former  residence  there,  and  that  there  is  no  direct  proof 
that  he  has  now  quitted  it;  I  feel  myself  under  the  necessity  (which, 
if  I  might  be  allowed  to  speak  as  a  private  person,  I  should,  perhaps, 
describe  as  a  painful  necessity,)  of  condemning  his  share  of  the  pro- 
perty in  these  several  cargoes. 


19* 
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[  *  343  ]    •  The  Rosalie  and  Betty,  Grebhadt,  master.^ 

Febroaiy  5, 1800. 

f 

A  case  of  property,  connected  with  circamstances  of  fraad.    Effect  on  allowance  of  farther 

proof.    Condemnation. 


This  was  a  case  of  a  ship  and  cargo,  taken  on  a  voyage  from  the 
Isle  of  France,  as  asserted,  to  Hamburg,  31st  May,  1799.  The  ship 
was  claimed  foi^  Mr.  Banrman,  of  Embden,  and  the  cargo  for  Mr. 
Kaster,  of  Hamburg. 

Judgment. 
Sir  W.  Scott.  This  is  the  case  of  a  ship  and  cargo,  taken  on  a 
voyage  from  the  Isle  of  France,  as  asserted,  to  Hamburg,  and  the 
question  is,  according  to  my  view  of  it,  a  question  of  property.  For 
I  am  of  opinion  that  the  question,  as  to  the  legality  of  the  trade, 
does  not  arise ;  as  the  cargo,  being  intended  for  the  -port  of  the 
owners  of  the  cargo,  is  entitled  to  the  favorable  construction  of  that 
order  of  council,^  which  permits  the  trade  of  neutral  vessels  from  the 
colony  of  the  enemy  to  their  own  ports.  Till  I  am  better  inslructed, 
I  shall  hold  that  the  right  to  engage  in  such  a  trade  is  not  vitiated, 
on  the  part  of  neutral  hierchants,  by  the  circumstance  of  the  cargo 
being  put  on  board  a  neutral  bottom  of  another  country,  and  coming 
to  the  port  of  the  claimant  of  the  ceirgo.  I  have  taken  some  time  to 
consider  this  case,  because  it  is  a  case  of  great  value,  and  has  been 
very  laboriously  argued,  and  because,  as  I  understand,  there  are 
other  cases  of  a  similar  nature,  which  are  likely  to  come  before  the 

court ;  and  it  may  save  time  to  deliver  the  opinion  of  the 
[•344]  court  on  what  •will  be  the  effect  of  similar  evidence  and 

similar  circumstances  in  those  cases  also,  if  they  occur. 
In  considering  this  case,  I  am  told  that  I  am  to  set  off,  without 
any  prejudice  against  the  parties,  from  any  thing  that^  may  have 
appeared  in  former  cases ;  that  I  am  not  to  consider  former  circum* 
stances,  but  to  suppose  every  case  a  true  one  till  the  fraud  is 
actually  apparent  This  is  undoubtedly  the  duty,  in  a  general  sense, 
of  all  who  are  in  a  judicial  situation ;  but,  at  the  same  time,  they 
are  not  to  shut  their  eyes  to  what  is  generally  passing  in  the  world, 


1  [Affirmed  on  appeal,  May  6,  1802.] 

3  25th  January,  1798.    See  Appendix,  p.  2. 
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—  to  that  obvious  system  of  covering  the  property  of  the  enemy, 
which,  as  the  war  advances,  grows  notoriously  more  artificial. 
Higher  prices  are  given  for  this  secret  and  dishonorable  service,  and 
greater  .frauds  become  necessary.  Old  modes  are  exploded  as  fast 
as  they  are  found  ineffectual ;  and  new,  expedients  are  devised  to 
protect  the  unsound  parts  better  from  the  view  of  the  court.  Not  to 
know  these  facts,  as  matters  of  frequent  and  not  unfamiliar  occur- 
rence, would  be  not  to  know  the  general  nature  of  the  subject  upon 
which  the  court  is  to  decide ;  not  to  consider  them  at  all,  would  not 
be  to  do  justice.  The  very  nature  of  the  inquiry  necessarily  sug- 
gests something  of  this  kind ;  for  the  inquiry  is  to  see  whether  the 
property  does,  bond  fide^  belong  to  those  who  are  ostensibly  repre- 
sented to  be  the  proprietors.  'It  is  an  inquiry,  therefore,  which  is 
necessarily  attended  with  some  doubt  in  limine.  No  reasonable  man 
will  say,  that  the  court  is  to  look  at  cases  in  the  same  manner  where 
no  special  reason  for  firaud  exists,  and  where  the  enemy  is  driven  to 
it  by  a  necessity  that  is  notorious,  as  the  only  means  of 
getting  home  his  property ;  and  when  *  such  artifices  are  [  *  345  ] 
not  unfrequently  known  to  prevail,  and  more  especially 
when  the  persons,  appearing  as  claimants,  have  been  exposed  to  the 
experience  of  the  court,  as  having  engaged  in  such  a  trade,  and  do 
not  stand  before  the  court  with  those  general  credentials  which 
belong  to  the  conduct  of  a  pure  and  unimpeached  neutrality.  I  am 
afraid  the  observation  of  those  who  attend  this  court  will  apply  these 
remarks  to  the  owner  of  the  ship.  The  claimant  of  the  cargo  has 
not,  in  my  recollection,  appeared  before  the  court  on  any  former 
occasion.  I  do  not  say  that  the  conduct  of  the  owner  of  the  ship 
wiU,  in  general,  affect  the  cargo ;  but  if  the  parties  appear  bound  up 
together  in  an  intimate  connection  and  cooperation,  in  measures 
which  a  court  cannot  see  without  disapprobation,  such  a  concurrence 
cannot  but  form  a  foundation  for  the  unfavorable  reception  of  the 
case  of  a  party  so  connected  in  that  transaction. 

The  case  sets  off  in  a  manner  attended  with  much  suspicion. 
The  ship  is  a  Danish  ship,  asserted  to  have  been  purchased  on  a 
voyage  from  Riga  to  Bordeaux ;  but  there  is  no  evidence  on  board 
that  points  to  it,  except  the  mere  recital  of  a  bill  of  sale.  The  first 
evidence  that  we  find  respecting  the  vessel,  represents  her  as  lying  in 
a  French  port ;  and  the  master  cannot  say  any  thing  of  the  purchase, 
or  of  the  built,  or  former  employment  of  the  vessel,  he  being,  accord- 
ing to  his  own  account,  not  acquainted  with  her.  The  carpenter, 
however,  and  the  second  mate,  describe  her  as  French  built  The 
master  and  the  whole  crew  were  sent  to  Bordeaux,  to  take  posses- 
sion of  the  ship,  although  she  is  represented  as  a  neutral  vessel 
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[  •  346  ]  before ;  and  the  former  crew,  though  neutrals,  are  •  not 
employed,  except  in  one  or  two  instanceR,  in  consequence 
of  the  illness  of  some  of  the  new  crew.  Who  is  the  master  ?  He  is 
represented  as  a  Prussian ;  but,  in  a  paper  invoked  from  the  Julie,  he 
appears  to  have  been  habitually  trading  from  Bordeaux,  and,  I  think 
I  may  infer,  habitually  trading  to  the  Isle  of  France,  —  because  the 
letter  of  recommendation  which  he  carries  with  him  speaks  of  him 
as  an  old  acquaintance,*  and  as  a  person  not  unknown  there.  There 
is  the  old  measuring  bill  on  board,  which,  if  it  applies  to  this  ship, 
describes  her  as  a  Danish  ship ;  but  how  this  came  to  be  detained 
alone,  and  no  other  papers,  does  not  appear.  The  fact  is,  however, 
that  the  ship  is  first  produced  to  the  notice  of  the  court  lying  in  a 
French  port,  and  with  a  new  crew,  and  the  master  unacquainted 
with  her  former  history.  I  cannot  help  thinking  there  is  an  appear- 
ance of  something  like  industry,  or  (istutia,  used,  to  withdraw  from 
the  court  circumstances  of  which  it  ought  to  be  apprised. 

With  respect  to  the  cargo,  it  is  exposed  to  these  general  observa- 
tions :  That  it  is  put  on  board  in  a  French  port  of  the  East  Indies^ 
being  the  proceeds  (for  I  must  take  all  the  circumstances  together,) 
of  a  cargo  put  on  board  in  a  French  port  in  Europe,  not  in  return 
for  any  cargo  sent  from  Hamburg  to  Bordeaux,  but  as  an 
[  •  347  ]  original  shipment  in  a  French  port,  *  to  be  delivered  at  the 
Isle  of  France.  It  will  be  proper  for  me  to  consider,  also, 
an  observation  made  on  the  circumstances  under  which  this  cargo 
was  taken.  The  ostensible  destination  is  represented  to  be  to  Ham- 
burg,  undoubtedly ;  and  it  has  been  pressed  upon  me  that  the  place 
of  capture,  on  the  English  coast,  near  Dartmouth,  confirms  this 
account,  and  shows  that  the  return  was  not  to  Bordeaux.  It  is  not 
dear,  however,  from  the  place  of  capture,  that  the  vessel  might  not 
have  found  her  way  into  some  French  port  in  the  channel ;  consider- 
ing the  situation  of  Bordeaux,  it  might  be  thought  too  hazardous  an 
enterprise  to  attempt  to  get  to  that  port,  on  account  of  our  fleets  and 
cruisers.  It  is  not  clear,  therefore,  from  this  account,  that  the  return 
might  not  be  to  a  French  port ;  taking  it,  however,  otherwise,  and 
supposing  the  destination  to  be  to  Hamburg,  it  is  said  to  be  a  strong 
proof  of  the  neutral  property.  But  I  think  that  does  not  amount  to 
much,  considering  the  circumstances  of  the  times  and  the  exposed 


1  Letter  from  a  merchant  at  Bordeaux  to  Mr.  Delos,  to  the  care  of  a  merdont  at 
the  Isle  of  France,  after  mention  of  several  letters  which  he  had  written :  —  "  Since 
which  I  have  written  to  Mr.  Bedel,  by  a  Pmssian  ship ;  and  though  the  captain,  Geb- 
hardt,  is  an  old  acquaintance  of  mine,  I  fear  he  has  acted  with  my  letters  as  they  do 
in  general" 
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state  of  the  French  ports.  If  they  were  not  attainable,  the  next 
best  expedient  would  be  to  get  the  property  to  a  neutral  port ;  and, 
therefore,  I  think  that  circumstance  will  not  weigh  so  much'  as  it 
might  at  a  time  when  the  ports  of  France  were  open.  So  much  for 
the  observations  arising  on  the  surface  of  this  case.  I  think  it  is  one 
that  obliges  the  court  to  look  with  some  suspicion,  —  I  do  not  s^y 
to  employ  any  thing  of  astutia,  in  opposition  to  the  asttUia  employed 
against  it,  (for  astuiia  does  not  belong  to  a  court  of  justice,)  but  to 
exercise  its  vigilance;  and  I  think  I  violate  no  duty  in  com- 
ing to  the  inquiry  with  a  certain  degree  of  jealousy,  *  which  [  *  348  ] 
the  appearances  of  the  case  and  the  general  conduct  of  the 
parties  have  contributed  to  raise.  The  material  object  of  inquiry,  I 
think,  will  be,  whether  it  was  the  intention  of  the  parties  to  impose 
on  English  cruisers  and  English  courts  of  justice,  in  the  original 
shipment  to  India.  This  is  important  on  two  points :  first,  because, 
as  the  present  cargo  is  the  proceeds  of  that  shipment,  if  there  is  rea- 
son to  presume,  from  the  fraudulent  manner  of  the  transaction,  that 
there  were  French  interests  concerned  in  that  cargo,  there  will  be 
great  reason  to  conclude  that  the  same  French  interests  have  tra- 
velled throughout ;  and,  secondly,  for  the  purpose  of  ascertaining  the 
good  faith  of  the  agents ;  because,  if  I  discover  a  deepUaid  artifice  in 
the  original  transaction,  it  will  be  difficult  to  persuade  me  that  the 
parties  are  entitled  to  the  credit  of  ingenuous  dealing  in  the  subse- 
quent parts  of  the  transaction.  The  two  leading  facts  are,  that  the 
ship  went  firom  a  French  port  to  a  French  settlement ;  and  that  the 
cargo  was  there  disposed  of  in  the  French  colony.  To  prevent  these 
acts  firom  being  considered  as  fraudulent,  one  of  these  two  things 
must  be  shown :  either  that  the  destination  was  avowedly  and  openly 
professed,  (for,  in  such  a  case,  although  the  trade  might  be  held  ille- 
gal, it  would  not  be  firaudulent,) ;  or,  secondly,  that  if  the  ship  did 
not  go  with  this  avowed  destination,  she  went  thither  under  some 
urgent  and  supervening  necessity.  Because  if  it  was  the  original 
intention  of  the  parties,  and  that  intention  was  dissimulated,  it  must 
be  considered  as  a  firaud ;  and  that  fraud  more  noxious,  on 
account  of  *  the  contraband  nature  of  several  of  the  articles  [  *  349  ] 
of  the  outward  cwgo.^ 

On  the  first  point,  an  open  and  avowed  destination  to  the  Isle  of 
France,  there  can  be  no  dispute,  as  every  paper  points  to  Tranquebar, 


1  The  general  cargo  consisted  of  a  large  variety  of  assorted  articles.  Amongst 
these,  ~  Nine  cables  and  twenty-six  small  ones,  six  kedge  anchors,  seven  hundred  and 
four  bars  of  iron,  one  hundred  and  sixty-three  bundles  of  hoop,  round,  and  square 
iron,  six  casks  of  ship  tar,  two  hundred  casks  of  pitch. 


350  CASES  DETERMINED  IN  THE      , 

The  Rosalie  and  Better.    2  C.  Bob. 

and  to  no  other  place,  except  the  certificate  granted  at  Hamburg, 
on  the  oath  of  Mr.  Baker,  which  is  referred  to  as  stating  a  destination 
to  the  Isle  of  France.  But  unless  that  can  be  proved  to  have  been  on 
board  in  the  outward  voyage  in  a  producible  form,  it  might  as  well 
have  been  a  thousand  leagues  off;  and  if  it  was  not,  there  is  nothing 
to  show  even  a  contingent  intention  of  going  to  the  Isle  of  France, 
and  therefore,  the  destination  must  be  deemed  dissimulated.  That 
the  certificate  was  on  board  in  a  producible  form,  can,  I  think,  hardly 
be  maintained ;  for  the  master  was  wholly  unacquainted  with  it,  and 
speaks  entirely  of  a  destination  to  Tranquebar,  without  any  reference 
to  the  Isle  of  France.  That  it  was  not  produced,  appears  also  from 
two  instances,  in  which  this  ship  was  met  by  English  cruisers  and 
examined;  and  it  is  hardly  credible  that  if  such  a  paper  had  ap- 
peared, a  cruiser  would  so  far  have  forgotten  his  own  interest,  as  well 
as  his  duty,  as  not  to  have  brought  the  vessel  in  for  adjudication. 

I  am,  therefore,  forced  to  conclude  that  this  paper  could  not 
[  •  350  ]  be  on  board  in  any  form  that  *  made  it  producible  as  a  ship's 

paper,  during  the  voyage. 
This  brings  me  to  the  second  point,  whether  the  vessel  was  driven 
to  unload  in  the  Isle  of  France  by  any  emergency  arising^out  of  the 
circumstances  of  the  voyage  ?  It  is  said  that  the  parties  bad  a  right 
to  clear  out  for  Tranquebar,,  reserving  to  themselves  a  liberty  of 
touching,  in  this  manner,  at  an  enemy's  port,  for  the  purpose  of 
refreshment  But  I  say,  that  if  there  is  such  a  reservation,  it  ought 
to  be  expressed  in  the  ship's  papers ;  it  can  least  of  all  be  admitted  in 
a  case  where  every  thing  points  to  a  neutral  port ;  where  the  consignee 
is  regularly  described,  and  where  every  attestation  and  oath  in  the 
case,  points  to  a  neutral  port  only.  As  to  any  plea  of  necessity  that 
can  be  set  up  to  justify  such  a  deviation,  there  must  be  two  necessi- 
ties shown,  one  creating  an  obligation  to  go  into  that  port,  and  the 
other,  an  obligation  to  sell  in  that  port;  for  this  last  is  the  criminal 
act,  constituting  the  fraudulent  departure  from  the  intentions  which 
are  held  out  in  every  paper  in  the  case.  It  is  said  that  this  deviation 
was  occasioned  by  a  want  of  water,  and  the  leaky  condition  of  the 
ship.  The  experience  of  the  court  does  not  induce  it  to  hear  these 
excuses  with  any  great  respect,  especially  when  there  is  no  intima- 
tion in  the  papers  of  any  such  deviation.  It  does  not  appear  at  what 
time  the  failure  of  water  was  perceived,  whether  before  the  ship 
reached  British  ports  or  not,  or  whether  due  diligence  was  used  to 
supply  it;  therefore  of  this  I  cannot  judge.     But  of  damage  done  to 

the  ship  I  see  very  little,  and  that,  not  till  she  approached 
[  *  351  ]  very  near  the  Isle  of  *  France.    That  there  was  any  leakage,  I 

do  not  find  in  any  part  of  the  journal,  and  in  respect  to  one 
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passage,  in  a  paper  relied  on,  I  am  convinced  by  looking  to  the  origi- 
nal, that  it  refers  only  to  the  sea  breaking  in  at  one  of  the  port  holes ; 
and  that  no  damage  had  been  sustained  in  the  body  of  the  ship.  It 
is  still  further  proved  by  the  nature  of  the  very  slight  repairs  which 
the  ship  underwent  at  the  Isle  of  France ;  but  giving  them  the  full 
benefit  of  this  pretence,  does  it  follow  that  the  ship  could  not  have 
proceeded  to  Tranquebar  ?  On  this  point  I  have  the  best  witness  in 
the  world,  the  carpenter,  who  says,  "  she  might  have  gone  on,  that 
the  repairs  might  easily  have  been  made,  and  water  supplied,  and 
four  or  five  Lascars  easily  procured  in  the  place  of  some  of  the  sailors 
who  were  ill;"  (whose  illness  is  represented  as  a  general  sickness  of 
the  crew,  affording  another  pretence  for  this  deviation.)  Then,  as  to 
necessity  of  selling  the  cargo  at  the  Isle  of  France,  I  do  not  see  that 
it  is  even  pretended ;  it  is  only  said  that  the  opportunity  of  a  better 
market  presented  itself.  Now,  on  this  part  of  the  case,  it  may  not  be 
unnecessary  to  look  to  the  authority  under  which  the  sale  took  place ; 
because  if  it  was  done  by  the  master,  without  any  authority  from  the 
owners^  it  might  be  too  hard  to  press  the  fraudulent  conduct  of  the 
master,  in  respect  to  the  cargo,  to  their  disadvantage.  What  says 
the  master?  He  speaks,  indeed,  to  this  effect,  and  does  not  pretend 
to  hare  had  any  dominion  over  the  goods,  but  admits  himself  to  be  a 
mere  carrier-master;  and  to  have  taken  on  himself  to  dispose  of 
these  goods,  without  the  privity  or  direction  of  the  owner.  But  is 
this  true  ?  It  is  admitted,  because  it  cannot  be  denied,  that 
there  had  been  an  actual  authority  over  this  vessel  *  pre-  [  *  352  ] 
viously  lodged  in  Mr.  Saulnier,  who  appears  to  have  been 
the  great  manager  of  frauds  at  this  place,  in  the  same  character  in 
which- Mr.  Wilkins  Andre  has  appeared  at  Surinam.  The  authority 
of  Mr.  Saulnier  is  signed  before  the  master  leaves  Europe,  yet  he 
represents  himself  to  be  entirely  ignorant  of  it;  so  that  on  the  claim- 
ant's own  showing,  the  case  stands  thus :  That  if  by  any  accident  the 
ship  should  come  into  the  Island  of  France,  there  was  an  authority 
given  to  sell  the  cargo,  and  take  in  another  for  Europe ;  yet  the 
master  received  no  intimation  of  these  orders,  and  when  at  last  he 
actually  proceeds  to  sell  the  cargo,  he  does  it  on  a  mere  speculation 
of  his  own,  without  any  authority  from  Europe. 

Looking  no  farther,  it  is  impossible  not  to  come  to  a  conclusion  on 
this  part  of  the  case,  that  it  was  a  fraudulent  transaction ;  for,  taking 
it  at  the  weakest,  there  was  a  possible  contingent  sale  at  the  Isle  of 
France  provided  for,  without  any  appearance  of  such  a  purpose  in 
any  of  the  papers.  But  is  not  the  court  bound,  by  all  fair  rules  of 
evidence,  to  go  farther,  and  to  ask  whether  the  intention  was  not 
entifely  confined  to  the  Isle  of  France,  without  any  view  to  Tranque- 
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bar,  except  for  the  purpose  of  covering  the  real  nature  of  the  transac- 
tion ?  It  has  a  right  to  infer  this,  and  to  presume  every  thing  against 
a  case  in  which  so  evident  a  suppression  of  a  material  truth  has 
already  appeared ;  and  this  suspicion  is  still  farther  confirmed  by  the 
other  circumstances  of  the  case.  In  the  first  place,  we  find  that 
the  authority  ^as  signed  at  Hamburg,  before  the  sailing  of  this  vessel ; 

yet  the  master  is  left  in  entire  ignorance,  to  be  surprised  with 
[  •  353  ]  the  first  view  of  these  instructions  on  his  arrival  in  the  'Isle 

of  France.  Is  it  nothing  that  it  is  a  shipment  from  Bor- 
deaux ostensibly  to  Tranquebar?  Is  the  communication  between 
those  ports  so  opien,  and  so  much  in  the  ordinary  course  of  trade,  as 
to  afford  no  ground  for  suggesting  that  it  was  from  the  beginning,  a 
false  and  colorable  destination  ?  and  for  supposing  that  the  vessel 
would  not  reach  Tranquebar  without  first  finding  her  way  into  a 
French  settlement  ?  more  especially  after  it  has  appeared  that  this 
fact  did  actually  take  place.  Again,  there  is  a  letter  from  Mr.  Saui- 
nier  to  the  shipper  of  the  outward  cargo  at  Bordeaux,  showing  that 
they  were  in  the  habit  of  sending  backward  and  forward  to  each 
other.  Is  it  not  natural  to  expect  that  the  master  would  have  written 
to  his  employer,  informing  him  of  the  necessity  that  he  was  under  to 
deviate  into  a  French  port,  contrary  to  his  destination,  and  to  sell  bis 
cargo  there  ?  He  is  directed  "  to  write  on  his  arrival  at  Tranquebar, 
that  half  of  the  freight  might  be  paid."  Would  he  not  feel  the  same 
necessity  for  writing  firom  the  Isle  of  France  ?  Yet,  if  I  understand 
the  master  right,  he  says,  on  the  23d  interrogatory,  that  he  has  not 
written  any  letter  to  his  employers.  Who  is  the  master  ?  He  appears 
evidently,  by  the  letters,  to  be  a  person  well  known  at  Bordeaux, 
and  to  have  been  employed  in  the  Bordeaux  trade  to  the  Isle  of 
France  and  other  French  settlements.  What  has  been  the  conduct 
of  the  master  ?  It  is  said,  and  truly  said,  that  in  various  parts  of  his 
evidence  he  is  &  gross  falsifier,  so  as  effectually  to  discredit  his  own 
testimony.    But  will  this  stop  here  ?     I  apprehend  not ;  it  goes  much 

farther  and  extends  to  the  character  of  his  employer;  for 
[  •  354  ]  where  a  master  prevaricates  so  grossly  as  *  this  man  does,  I 

cannot  suppose  that  he  would  be  a  voluntary  falsifier,  or 
that,  without  an  interest,  or  without  instruction  or  subornation,  he 
would  lead  himself  into  such  a  labyrinth  of  fraud.  I  cannot  help 
thinking  that  the  conduct  of  this  master  has  been  such  as  will  reasona- 
bly aflTect  the  credit  and  the  property  of  his  employers.  The  very 
celerity  with  which  the  sale  is  conducted,  is,  in  my  apprehension,  a 
strong  circumstance  to  show  that  he  went  out  privy  to  the  intention 
of  disposing  of  his  cargo  at  the  Isle  of  France.  The  very  next  morn- 
ing after  his  arrival,  he  comes  to  the  resolution  of  selling  his  catga 
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Was  it  not  natural  that  he  should  at  least  have  taken  time  to  reflect 
whether  it  was  possible  to  go  to  Tranquebar  ?  Would  he,  at  the 
very  instant  almost,  a  few  hours  after  his  arrival,  have  come  to  the 
resolution  to  sell  there,  in  violation  of  his  own  engagement,  and  of  the 
instruction  of  his  owner,  unless  he  had  set  out  with  some  secret  order 
to  that  efiect  The  letter  of  authority  is  not  produced  ;  but  it  is  said 
the  parties  are  ready  to  produce  it,  and  I  have  no  doubt  of  it.  The 
very  celerity  with  which  the  business  was  transacted,  leaves  me  no 
reason  to  suppose  that  the  persons  who  were  concerned  in  it  would 
leave  that  master-stroke  of  fraud  unexecuted ;  and  it  is  very  probable 
that  they  might  suppose  it  would  come  with  more  credit,  if  called  for 
in  Ihis  manner,  than  if  it  had  appeared  originally  among  the  ship's 
papers.  The  letter  of  Mr.  Henrickson  gives  us  reason  to  conclude 
that  the  same  bye  conveyance  which  carried  the  instructions  to  Saul- 
nier,  would  carry  directions  to  him,  respecting  the  best  man- 
ner of  supporting  the  *  whole  of  these  fabricated  proceed-  [  *  355  ] 
ings  in  case  it  should  be  wanted. 

Taking  all  the  parts  of  the  transaction  together,  I  have  a  well 
grounded  conviction  that  the  Isle  of  France  was  the  original  destina- 
tion ;  and  that  there  was  a  fraudulent  suppression  of  that  circum- 
stance. Then  who  were  the  parties  to  this  fraud  ?  The  owners  of 
the  ship,  and  of  the  ,cargo.  The  instruction  to  Saulnier  must  have 
come  from  the  owners  of  the  cargo ;  and  it  is  impossible  that  the 
owner  of  the  ship  should  not  have  been  apprised  of  so  material  a 
deviation  from  the  terms  of  the  charter-party ;  besides,  the  master  is 
the  agent  of  the  owner  of  the  ship,  so  as  to  bind  him ;  and  it  is  hardly 
credible  that  he  could  have  undertaken  so  material  a  variation  with- 
out a  full  assurance  that  he  would  be  supported  in  it  As  to  saying, 
that  this  part  of  the  voyage  was  a  past  transaction,  I  must  deny  that ; 
for  it  is  an  entire  contract,  of  which  one  part  is,  that  the  returned 
cargo  should  be  taken  in  at  Tranquebar.  It  is  not  a  detached  voy- 
age, commencing  without  any  connection  with  the  outward  cargo ; 
but  it  is  one  entire  transaction,  of  which  the  former  part  links  in  with 
that  which  is  to  follow;  —  a  transaction,  which  is  false  in  two  of  its 
terms ;  false  in  the  original  destination,  and  false  in  the  representation 
that  the  returned  cargo  was  to  be  taken  in  at  Tranquebar.  If  this  is 
the  case,  the  legal  conclusion  will  be  at  no  great  distance ;  because, 
if  the  proof  of  property  in  this  case  is  not  sufficient,  the  parties  have 
forfeited  the  right  of  supplying  farther  evidence ;  and  they  must  stand 
or  fall  by  the  original  evidence  of  the  case. 

With  respect  to  the  ship,  she  appears  first  in  a  *  French  [  *  356  ] 
port,  for  I  cannot  take  the  mere  recital  of  a  purchase  as  any 
proof;  the  pass  is  not  on  the  oath  of  the  owner,  but  on  the  master, 
VOL.  II.  20 
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who  knows  nothing  of  the  transfer ;  and  when  I  look  at  the  contracj' 
of  sale,  it  appears  very  unnatural  that  some  part  of  the  money  should 
be  paid  beforehand,  whilst  the  ship  was  in  itinere  ;  and  under  a  con- 
dition, that  the  money  should  be  returned  with  an  interest  of  four 
per  cent  if  the  vessel  did  not  arrive.  Certainly,  this  is  not  a  very 
common  mode  of  transfer ;  and  I  think  I  can  see  a  reason  why  the 
payment  is  put  forward  in  this  way  ;  because  if  no  money  had  been 
paid,  it  might  be  thought  that  this  court  would  not  consider  it  as  an 
executed  sale.  That  a  merchant  should  actually  advance  money  on 
such  terms,  when  so  much  better  interest  might  be  made,  is  not  very 
natural ;  it  is  certainly  not  the  habit  of  that  body  of  gentlemen  to  do 
so ;  and  this  objection  is  still  farther  confirmed  by  the  terms  of  the 
attestation  : — "as  long  as  the  vessel  shall  continue  in  our  employ- 
ment" It  is  an  attestation  merely  present,  and  every  thing  points  to 
a  suspicion  that  there  was  merely  a  temporary  shifting  of  interests, 
and  a  handing  over,  in  this  asserted  transfer ;  and  if  it  was  before  a 
Danish  ship,  one  need  not  look  far  to  find  a  reason  for  this ;  because, 
if  a  cargo  was  to  be  carried  to  the  Isle  of  France,  of  the  nature  of 
contraband,  it  might  be  a  very  hazardous  adventure  for  a  Dane  to 
undertake,  as  expressly  prohibited  by  his  own  treaty.  This  supposi- 
tion is  still  farther  aided  by  the  instructions  given  by  the  owners  to 
the  master ;  for  without  any  probation,  (and  with  so  little  acquaint- 
ance between  them,  that  the  master  does  not  know  the 
[  •  357  ]  fprm  and  style  of  his  employer's  house  of  *  trade,^)  they  bind 
themselves  down  "to  employ  him  as  long  as  the  vessel  shall 
continue  in  their  possession."  That  they  should  bind  themselves  in 
this  manner  to  a  mere  stranger,  is  not  very  probable ;  whether  it  is  in 
a  French  or  Danish  interest,  it  is  not  necessary  for  me  to  inquire ;  it 
is  sufficient  that  the  property  is  not  proved,  to  my  satisfaction,  to 
belong  to  the  person  claiming  it  in  these  proceedings. 

In  respect  to  the  cargo  :  —  How  is  that  proved  to  be  the  property 
of  Mr.  Kaster  ?  It  is  asserted  in  the  documents,  and  in  the  same 
instruments  that  describe  the  outward  voyage  as  being  to  Tranque- 
bar ;  can  the  court  admit  as  complete  evidence  of  the  property,  those 
documents,  which  it  is  bound  to  consider  in  regard  to  the  destina- 
tion, as.  totally  false  ?  The  destination  is  described  to  Tranquebar. 
Is  not  that  a  fraud  ?  Or  is  it  to  be  allowed  to  a  party  to  say,  "  It  is 
true,  I  have  been  found  in  an  untruth  in  this  part,  but  in  all  other 
parts,  give  me  the  benefit  of  a  fair  claim."     The  inference  is  not,  that 

1  Tke  master  described  himself  in  fourth  interrogatory,  as  being  appointed  to  the 
command  by  Jean  Baueiman  &  Son,  whereas  the  house  of  trade  is  Hillaiy  Bauerman 
&Son. 
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all  the  other  documents  must  be  necessarily  false ;  but  it  renders  the 
truth  of  them  questionable,  certainly,  in  the  extreme.  Again,  in  re- 
spect to  the  instructions  to  the  master,  do  they  not  throw  discredit 
on  the  claim  for  the  cargo  ?  Suppose  the  contract  of  the  charter- 
party  to  have  been  executed  for  the  outward  and  homeward  voyage ; 
would  it  not  be  natural  to  express  it  inr  the  instructions  to 
the  master?  Is  it  to  be  said,  that  the  Vnaster  had  an  *  op-  [  *  358  ] 
portunity  of  verbal  instructions,  and,  therefore,  that  he  was 
at  liberty  to  depart  from  the  terms  of  his  written  instructions?  As 
far  as  I  understand  the  instructions,  they  seem  to  me  to  refer  to 
another  transaction.  The  master  arrives  at  Bordeaux  in  January. 
The  lying  days,  and  the  state  by  which  he  describes  his  arrival  at 
Bordeaux,  do  not  agree.  The  instructions  direct  him  to  take  a 
cargo  on  freight,  on  the  part  of  a  neutral  merchant.  Would  it  not 
have  been  natural  to  have  repeated  the  terms  of  the  charter-party,  and 
to  have  told  him  that  he  was  to  look  to  that,  by  which  the  hull  of  the 
ship  was  bound  to  Mr.  Kaster  ?  Instead  of  that,  his  instructions  are 
"  to  go  to  Bordeaux,  and  there  take  a  freight  on  the  part  of  neutral 
owners."  So  much  for  the  evidence  of  the  papers.  But  supposing 
them  to  be  liable  to  no  objection,  in  what  manner  are  they  verified  ? 
The  master  does  not  know  the  name  of  the  lader ;  then  in  what  way 
can  I  give  him  credit  for  what  he  says,  that  the  property  belongs  to  a 
person  at  Hamburg  ?  The  numerous  prevarications  in  which  he  is 
detected,  deprive  him  of  any  right  to  be  believed ;  and  they  will  not 
only  affect  his  personal  credit,  but  they  must  fall  also,  in  some  de- 
gree, on  those  by  whom  he  was  employed  in  this  transaction.  With 
respect  to  the  real  foundation  of  this  business,  it  is  not  perhaps  very 
easy  for  me  to  develop  it ;  if  it  is  really  a  Danish  ship,  my  own  opinion 
is  that  it  has  been  handed  over  for  the  purpose  of  carrying  out  con- 
traband articles  to  the  French  settlement ;  and  as  to  the  cargo,  when 
I  see  the  outward  cargo  carried  to  a  French  settlement,  and  there  de- 
livered to  Saulnier,  who  is  the  great  agent  of  frauds  there,  and 
with  much  *  contrivance,  connecting  all  the  circumstances  of  [  *  359  ] 
French  agency,  throughout  the  whole  transaction,  I  cannot 
think  that  it  is  wholly  unconnected  with  French  interests.  In  what 
degree  they  are  mixed  in  it,  I  cannot  say ;  but  it  is  my  comfort  to 
think,  that  it  is  not  necessary  for  me  to  determine  that  point ;  for  if 
Mr.  Kaster  has  any  property  in  this  cargo,  if  he  has  mixed  his  interest 
in  any  proportion  with  the  interest  of  the  enemy,  and  resorts  to 
modes  of  prevarication  to  conceal  and  protect  the  enemy's  interest, 
such  a  conduct  will  affect  his  own  share.  If  neutrals  will  not  bring 
their  claims  fairly  and  ingenuously  before  the  court,  but  resort  to 
such  artifices  to  cover  and  protect  the  property  of  the  enemy,  it  is  a 
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rule  of  the  law  of  nations  that  they  shall  be  concluded  by  the  proof 
they  bring.  I  shall  therefore  not  decide  this  case  in  the  affirmative 
ground,  that  this  ship  and  cargo  are  proved  to  belong  to  the  enemy ; 
but  on  the  ground  that  the  property  in  them  is  not  proved  to  be- 
long to  the  persons  claiming  them  before  this  court ;  and,  that  if  it* 
is  their  property,  they  have  clothed  it  with  such  circumstances  as 
justly  exclude  them  from  the  opportunity  of  giving  farther  proof.  I 
wish  neutrals  to  understand,  that  if  they  mean  to  avail  themselves  of 
the  rights  of  neutrals,  they  must  conduct  themselves  as  such.  It  will 
then  be  the  duty  of  this  court,  and  the  ambition  of  it,  to  exert  its 
utmost  vigilance  to  give  them  the  benefit  of  their  neutrality.  But  on 
the  other  side,  if  they  discredit  their  cases  by  a  clothing  of  prevari- 
cation and  falsehood,  who  is  to  blame  for  the  inconveniency  that  may 
ensue  ?  The  rule  of  this  court  is,  and  framed  with  as  much  mode- 
ration surely  as  the  subject  will  admit,  that  if  their  proofs, 
[  •  360  ]  dishonored  *  by  such  impure  mixture,  are  nevertheless  suffi- 
cient to  establish  the  truth  of  their  claim,  it  is  well ;  but  if 
they  fall  short  of  this,  (and  it  can  hardly  happen  otherwise,)  they  shall 
not  be  indulged  with  the  means  of  supplying  proofs  from  sources 
which  have  appeared  to  be  corrupt. 
Ship  and  cargo  condemned. 

Laurence  submitted  it  to  the  consideration  of  the  court,  whether  it 
would  not  be  proper  to  make  some  alteration  in  the  ordinary  form  of 
the  sentence.  That  in  this  instance,  it  would  express  the  direct  con- 
trary to  what  the  court  intended  to  deliver  as  the  grounds  of  the 
decree. 

Court.  It  is  not  in  my  power  to  alter  the  form ;  it  has  been  under 
the  consideration  of  the  Superior  Court,  and  they  have  declined  to  do  it 

Laurence.  I  was  not  aware  that  it  had  been  under  the  considera- 
tion of  the  Superior  Court.  The  inconvenience  arising  from  the 
usual  form  is,  that  although  we  understand  the  terms  as  so  general 
and  comprehensive,  as  to  extend  also  to  other  grounds  of  decision 
than  those  specifically  mentioned ;  other  courts,  which  have  frequently 
occasion  to  interpret  these  sentences  in  case  of  insurance,  &c.,  bind 
down  the  cause  of  condemnation  to  the  terms  of  the  sentence. 

Court.     I  shall  be  very  willing  to  give  any  relief  in  my  power. 

[*361]      •The   Registrar  said   that  there   had  been   certificates 
given,  in  one  instance  by  himself,  with  which  another  court 
was  satisfied. 
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The  Polly,  Laskey,  master. 

February  5, 1800. 

Colonial  produce  of  the  enemy  imported  into  America,  and  afterwards  sent  on  to  Spain  ; 
legality  of  such  a  trade  on  what  considerations  depending.    Bestitntion.^ 

This  was  a  case  of  an  American  ship,  taken  on  a  voyage  from 
Marblehead  to  Bilboa,  16th  October,  1799,  with  a  cargo  of  fish, 
sugar,  and  cocoa.  The  ship  had  been  restored.  With  respect  to  the 
cargo  it  was  said,  on  the  part  of  the  captor  that  it  was  a  case  of 
farther  proof;  that  it  appeared,  from  the  deposition  of  the  mate,  that 
the  sugar  and  cocoa  had  been  brought  from  the  Havana  to  Ame- 
rica, and  from  thence  sent  on  for  Spain,  from  which  a  suspicion  must 
necessarily  arise  of  Spanish  interest ;  that,  if  it  was  even  neutral 
property,  a  question  of  law  would  arise,  whether  such  a  trade  was 
not  to  be  considered  as  a  direct  trade  between  the  colony  of  the 
enemy  and  the  mother  country.  It  was  farther  said,  that  the  mate 
had  deposed  that  the  malter  had  confessed  to  him  that  he  had 
destroyed  some  pipers,  which,  of  itself,  would  subject  the  claimant  to 
the  necessity  of  making  farther  proof. 

On  the  part  of  the  claimant,  it  was  said  that  the  principal  part  of 
the  lading  consisted  of  salt  fish,  for  the  Spanish  market,  which  made 
it  extremely  desirable  that  it  should  be  set  at  liberty,  in  order  to  pro- 
secute the  voyage  before  the  beginning  of  Lent;  that  it 
was  not  in  the  power  of  the  claimant  to  take  the  *  cargo  on  [  *  362  J 
bail,  by  submitting  to  farther  proof,  as  the  correspondents  of 
the  owner  in  this  country  had  refused  to  take  the  cargo  on  bail.  It 
was,  therefore,  pressed  that  the  case  might  be  heard  on  the  original 
evidence,  which  was  said  to  be  very  full  and  satisfactory,  and  suffi- 
cient to  obtain  immediate  restitution.  In  respect  to  the  tranship- 
ment, it  was  said  to  have  been  of  but  a  small  quantity  of  cocoa ;  that 
the  sugar  was  part  of  a  whole  cargo,  which  this  vessel  had  brought 
on  a  former  voyage  from  Havana  to  Marblehead ;  that  as  to  the 
suppression  of  papers,  which  the  mate  spoke  of,  it  was  doubtful  what 
was  the  nature  of  the  papers,  and  that  it  was  the  act  of  a  man  who 
was  insane,  and  had  since  destroyed  himself. 

Court.     As  there  has  been  a  spoliation  of  papers,  and  as  the 


1  [For  cases  as  to  the  continaity  of  a  voyage,  see  note  to  The  Maria,  5  C.  Bob.  865.] 
20* 
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account  given  of  that  act  is  but  conjectural,  it  must  be  a  case  of  far- 
ther proof.  It  might  be  an  act  of  insanity  in  the  master  only,  but 
that  must  be  made  out  in  proof.  It  is  impossible  for  the  court  to 
relax  the  rule,  that  where  there  has  been  a  suppression  of  papers 
there  must  be  farther  proof. 

29th  April,  1800,  this  cause  came  before  the  court  again  on  farther 
proof. 

For  the  captors,  the  King's  Advocate  and  Arnold.  When  this 
cause  first  came  on,  it  was  contended  that  farther  proof  could  not 
possibly  be  demanded ;  but  now  it  appears  that  the  parties  them- 
selves were  aware  of  the  difficulties  of  their  case,  and  had  actually 
sent  for  farther  proof  from  America  before  the  court  ordered  it 
The  transaction  which  now  discovers  itself  in  the  farther 
[  *  363  ]  proof  gives  rise  to  a  *  question  on  the  property,  and  a  ques- 
tion on  the  legality  of  the  trade.  It  appears  that  the 
asserted  purchase  at  the  Havana  was  made  partly  by  bills  drawn 
on  the  Havana,  by  Gardoqui,  of  Bilboa,  and  partly  by  bills  drawn 
at  the  Havana,  by  the  purchaser,  on  this  house  in  Spain ;  that 
part  of  the  cargo,  the  sugar,  being  the  produce  of  4be  Havana,  was 
carried  by  this  very  ship  in  June,  1799,  to  America,  and  there,  after 
some  repairs  done  to  the  ship,  reshipped  for  Spain  in  August ;  and 
the  cocoa,  also,  was  originally  brought  firom  a  Spanish  settlement  of 
Laguira,  and  transhipped  from  another  schooner,  lying  at  Marble- 
head,  in  America,  under  an  original  destination  to  Europe.  Suppos- 
ing this  to  be  a  trade  between  the  colonies  and  the  mother  country, 
this  mode  of  communication  is  natural  aiid  intelligible ;  but  if  it  is 
considered  as  the  foundation  of  the  acquisition  of  this  property  by 
persons  in  America,  it  is  quite  otherwise,  and  is  utterly  improbable. 
It  is  said  that  the  owners  had  received  these  bills  in  payment  for 
cargoes  sold  in  Spain ;  but  it  is  still  not  credible  that  they  should 
take  bills  of  this  nature,  drawn  on  persons  in  a  colony  not  generally 
open  to  foreign  trade.  The  sequel  is  of  a  similar  complexion.  The 
instructions  of  the  master  on  this  voyage  are  ^  to  go  to  Bilboa,  and, 
if  you  meet  with  no  one  who  will  do  your  business  better,  to  apply 
to  Gardoqui  &  Co. ; "  from  which  it  is  evident  that  they  were  deeply 
involved  in  the  whole  transaction.  There  is  also  the  account  current 
which  Mr.  (Jardoqui  sent  to  Hooper,  in  America,  in  which  he  debits 
Hooper  for  two  bills  on  the  Havana,  at  five  per  cent  on 
[  *  364  ]  the  said  biUs,  and  with  his,  Gardroqui's,  remittances  *  in 
four  bills,  on  the  Havana,  and  five  per  cent,  on  them,  with 
acceptance  of  bills  drawn  on  him  at  the  Havana.     Yet  afterwards 


HIGH    COURT  OF  ADMIRALTY.  365 

The  Polly,    a  C.  Bob. 

he  credits  Mr.  Hooper  with  twelve  per  cent  on  the  two  bills,  (on  the 
Havana,)  probably  for  neutralizing  this  cargo.  He  credits  Hooper, 
also,  for  the  former  cargo  by  Captain  Laskey ;  so  that  the  whole  of 
this  adventure  would  appear  to  be  at  the  risk  of  Gardoqui  &  Co.  It 
is  said,  in  an  affidavit  of  17th  March,  from  Mr.  Asa  Hooper,  who  is 
a  gentleman  speaking  from  a  distaht  remembrance  of  the  transaction 
only,  and  is  not  himself  connected  with  the  business,  <<  that  he  was 
informed,  at  the  time  this  transaction  took  place,  that  the  duties 
were  paid  and  the  ^  goods  landed ; "  but  there  is  no  trace  of  that  in 
proof,  nor  in  the  affidavit  of  Mr.  R.  Hooper,  the  claimant,  and  his  sons, 
nor  does  it  appear  that  the  goods  were  entered  for  the  American 
market  They  came  from  a  Spanish  colony,  and  were  landed  whilst 
the  ship  underwent  repair,  that  she  might  prosecute  her  farther  voy- 
age across  the  Atlantic  to  the  mother  country  of  the  colony.  Tak- 
ing these  circumstances  all  together,  this  defect  of  proof,  the  suppres- 
sion of  papers,  and  the  extraordinary  nature  of  the  bills  of  exchange, 
there  is  every  reason  to  believe  that  this  cargo  is  not  the  bond  fide 
property  of  the  claimants  in  America.  But  supposing  it  to  be  their 
property,  it  would  still  fall  under  the  same  principle  that  has  been 
applied  to  the  trade  between  the  colonies  and  the  mother  country. 
It  would  be  the  most  nugatory  thing  in  the  world  to  say  that  that 
trade,  which  is  not  allowed  to  be  carried  on  direct,  should  become 
legalized  or  allowable  by  a  mere  transhipment  in  America. 
In  the  cases  of  The  Mary,  Star,  •which  was  a  trade  of  a  [  *365  ] 
similar  nature  between  Surinam  and  Holland,  the  ship  and 
cargo  were  both  condemned. 

[Court.  Is  it  contended  that  an  Americafi  might  not  purchase 
articles  of  this  nature,  and  import  them,  bond  fide^  to  America,  on  his 
own  account,  and  afterwards  export  them  ?] 

It  was  answered  —  No,  that  was  not  contended,  but  that  the  truth 
and  reality  of  the  importation  for  his  own  account  was  the  point  in 
question ;  that  all  the  circumstances  in  the  case  pointed  to  a  near 
connection  with  Spanish  interests ;  and  that  no  proof  was  brought 
of  the  payment  of  the  duties  in  America,  nor  that  the  transaction 
was  in  any  way  conducted  like  a  bond  fide  importation  for  the  Ame- 
rican market 

[Court.  It  seems  to  me  that  this  is  the  material  point,  and  that 
it  is  left  so  bare  that  it  is  almost  useless  to  examine  the  other  facts 
till  that  is  established ;  and  that  it  would  be  better  to  reserve  the 
whole  case  till  farther  information  is  produced  on  that  subject] 
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For  the  claimants,  Laurence,  The  court  will,  perhaps,  not  think 
it  necessary  to  make  that  a  preliminary  question  in  the  present  case, 
if  it  considers  the  nature  of  this  cargo  and  the  circumstances  attend- 
ing it.  The  principal  part  of  the  cargo  is  fish,  to  the  amount  of 
1,800  quintals,  on  which  no  question  respecting  the  legality  of  the 
trade  is  raised.  Of  the  remaining  part,  consisting  of  sugar  and 
cocoa,  the  sugar  is  but  a  small  parcel,  taken  for  the  purpose 
[  *  366  J^of  making  up  the  lading ;  and  the  cocoa  is  positively  *  cer- 
tified, under  the  hand  of  the  collector  of  the  customs  at 
Marblehead,  to  have  been  imported  into  America,  and  to  have  been 
entered  at  his  oflSce  August  17,  1799.  The  same  certificate  also 
states  the  sugars  to  have  been  entered  at  his  office  in  June,  1799 ; 
and  it  is  sworn  by  Mr.  Asa  Hooper,  "  That  he  saw  several  parcels  of 
them  in  the  warehouse  of  the  claimant,  Mr.  R.  Hooper,  and  that  he 
understood  they  had  all  paid  the  duties."  If  the  owners  have  not 
given  full  and  entire  information  on  that  fact,  it  is  hoped  the  court 
will  not  think  it  unreasonable  that  slighter  evidence  may  be  admitted 
in  respect  to  these  articles,  making  so  small  a  part  of  the  cai^o,  than 
if  the  whole,  or  the  principal  part  of  the  cargo,  had  been  exposed  to 
the  same  objection.  As  to  the  property,  one  circumstance  alone  is 
almost  sufficient,  namely,  that  the  ship  was  furnished  with  a  letter  of 
marque  against  France.  It  is  not  probable  that  the  Spanish  owner 
would  have  chosen  such  a  vehicle  for  the  conveyance  of  his  property, 
since  that  circumstance  alone  would  have  made  the  whole  liable  to 
condemnation  by  the  law  of  France. 

Judgment. 
Sir  W.  Scott.  This  is  the  case  of  an  American  vessel,  taken  on 
a  voyage  from  Marblehead  to  Spain,  with  a  cargo  of  a  mixed  nature, 
consisting  of  fish,  sugar,  and  cocoa.  The  ship  has  been  restored ; 
therefore  the  only  question  that  I  have  to  consider  is,  respecting  the 
property  of  the  cargo  and  the  legality  of  the  voyage.  On  the  former 
hearing  it  appeared  to  be  a  case  of  farther  proof,  as  the  cargo  was 
the  produce  of  a  Spanish  colony,  taken  on  a  voyage  to  Old  Spain ; 

and  as  the  master  had  withdrawn  some  of  the  papers,  and 
[  *  367  ]  had,  indeed,  *  destroyed  himself  before  his  deposition  was 

taken.  It  would,  therefore,  be  a  little  extravagant  to  con- 
tend that  such  a  case  was  not  a  case  of  farther  proof.  I  do  not, 
however,  impute  it  to  the  parties,  as  any  diffidence  in  theur  own  case, 
that  they  had  sent  for  farther  proof  before  the  cause  came  on.  They 
might  think  that  some  difficulties  would  arise,  and  it  was  but  a 
measure  of  prudence  to  be  prepared  with  farther  proof*  I  am,  there- 
fore, not  disposed  to  draw  any  inference  dbadvantageous  to  the  claim 
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from  that  circumstance.  I  am  now  to  judge  of  the  sufficiency  of  the 
proof  brought  in,  and  of  the  force  of  the  different  objections  that  have 
been  made  against  it 

In  respect  to  the  fish,  I  do  not  think  that  there  is  any  thing  that 
afiects  that  part  of  the  case.  It  is  a  commerce  in  which  Americans 
deal  largely  for  the  supply  of  the  southern  countries  of  Europe.  The 
whole  suspicion  and  question  rests  on  the  other  parts  of  the  cargo, 
the  sugar  and  the  cocoa.  Now,  in  the  first  place,  it  appears  from  Mr. 
Hooper's  attestations,  and  also  from  those  of  his  two  sons,  and  of 
another  gentleman  of  the  same  name,  Mr.  Asa  Hooper,  that  this 
ship  had  made  a  voyage  to  Bilboa  before,  and  had  taken  payment  of 
her  cargo  in  bills  on  the  Havana.  It  is  objected  that  this  is  an  extra- 
ordinary mode  of  payment ;  and  so  it  would  be  for  a  person  not 
being  in  any  course  of  connection  with  the  Havana,  because  they 
would  be  to  be  disposed  of  by  a  discount,  or  other  disadvantageous 
means.  But  it  appears  from  Mr.  Hooper's  attestation,  that  he  had 
been  in  the  habit  of  carrying  on  a  commerce  with  Old.  Spain,  and 
also  with  the  Havana,  therefore  it  might  not  be  attended 
with  any  inconvenience  *  to  him.  Other  parts  of  the  cargo  [  *  368  ] 
were  paid  for,  it  is  said,  by  bills  drawn  on  Mr.  Gardoqui  from 
the  Havana,  a  mode  of  payment  not  very  natural ;  but  still,  if  Mr. 
Hooper  was  much  in  correspondence  with  this  house,  (as  it  appears 
he  was,  from  the  accounts  current  and  the  correspondence  between 
them,  in  respect  to  other  cargoes,)  I  do  not  see  that  it  might  be  more 
than  such  a  mutual  accommodation  as  might  take  place  in  a  fair 
transaction  of  this  sort.  Taking  him,  therefore,  to  have  been  a  person 
connected  with.  Mr.  Gardoqui,  there  is  nothing  so  alarming  in  this 
mode  of  payment  as  if  the  claimant  had  been  a  person  not  engaged 
in  such  habits  of  trade  before ;  and,  on  the  supposition  that  Mr.  Gar- 
doqui was  his  correspondent,  it  is  no  extravagant  thing  at  all  that  he 
should  be  made  his  qonsignee  in  Europe.  This  circumstance  has 
been  pressed  against  the  truth  of  the  claim ;  but  on  the  considera- 
tions which  I  have  stated,  I  do  not  think  it  weighs  materially  to  its 
disadvantage,  and,  considering  it  as  connected  with  the  former  evi- 
dence, and  the  attestations  of  the  claimant,  I  think  there  is  no  reason 
to  doubt  that  the  cargo  is  the  property  of  Mr.  Hooper. 

Then  there  remains  only  the  question  of  law  which  has  been 
raised,  whether  this  is  not  such  a  trade  as  will  fall  under  the  principle 
that  has  been  applied  to  the  interposition  of  neutrals  in  the  colonial 
trade  of  the  enemy  ?  On  which  it  is  said  that  if  an  American  is  not 
allowed  to  carry  on  this  trade  directly,  neither  can  he  be  allowed  to 
do  it  circuitously.  An  American  has,  undoubtedly,  a  right  to  import 
the  produce  of  the  Spanish  colonies  for  his  own  use ;  and  after  it 
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is  imported  bond  fide  into  bis  own  country,  he  would 
[  *  369  ]  •be  at  liberty  to  carry  them  on  to  the  general  comrrferce  of 
Europe.  Very  different  would  such  a  case  be  from  the 
Dutch  cases,  inf  which  there  was  an  original  contract  from  the  begin- 
ning, and  under  a  special  Dutch  license  to  go  from  Holland  to  Suri- 
nam, and  to  return  again  to  Holland  with  a  cargo  of  colonial  produce. 
It  is  not  my  business  to  say  what  is  universally  the  test  of  a  bond 
fide  importation.  It  is  argued  that  it  would  not  be  sufficient  that  the 
duties  should  be  paid,  and  that  the  cargo  should  be  landed.  If  these 
criteria  are  not  to  be  resorted  to,  I  should  be  at  a  loss  to  know  what 
should  be  the  test ;  and  I  am  strongly  disposed  to  hold  that  it  would 
be  sufficient  that  the  goods  should  be  landed  and  the  duties  paid. 

If  it  appears  to  have  been  landed  and  warehoused  for  a  considerable 
time,  it  does,  I  think,  raise  a  forcible  presumption  on  that  side ;  and 
it  throws  it  on  the  other  party  to  show  how  this  could  be  merely  in- 
sidious and  colorable.  There  is,  I  think,  reason  to  believe  that  the 
sugar  was  a  part  and  parcel  of  a  cargo  said  to  have  been  brought 
from  a  Spanish  colony  in  this  vessel ;  and  if  so,  the  very  distribution 
of  the  remainder  is  some  proof  that  they  were  not  bought  with  an 
intention  only  of  sending  them  on.  But  I  have,  besides,  positive 
pioof  in  the  affidavit  of  Mr.  Asa  Hooper,  who  swears,^  "  that 
[  *  370  ]  the  duties  had  been  •paid  for  them."  Then  the  only  diffi- 
culty remains  as  to  the  cocoa;  and  it  is  said  by  one  of  the 
witnesses,  and  by  one  only,  that  it  was  transhipped  from  another 
vessel,  and  that  it  had  been  brought  into  America  only  ten  days 
before.  But  although  there  is  something  of  a  difficulty  arising  on 
this  small  part  of  the  cargo,  yet  upon  the  whole,  I  cannot  think  it 
weighty  enough  to  induce  me  to  send  the  case  across  the  Atlantic 
for  still  farther  proof  as  to  the  facts  of  this  recent  importation  and 
transhipment,  or  of  its  having  been  transferred  to  the  present  proprie- 
tors, or  of  its  having  been  exported  without;  a  previous  payment 
of  import  duties.  If  it  had  composed  a  larger  part  of  the  cargo 
I  might  have  deemed  it  reasonable  to  have  had  somewhat  more  of 
satisfaction  on  some  of  these  points  which  do  not  appear  with  suffi- 


1  Affidavit  of  Asa  Hooper,  of  Marblehead,  master  of  the  ship  Hope,  belonging  to 
Boston,  and  now  lying  at  Cowes,  states  "  that  be  had  been  acquainted  with  Mr.  R. 
Hooper  ever  since  he  was  a  child  ;  that  he  knows  the  brig  Polly,  and  was  at  Marble- 
head  when  she  sailed  for  Bilboa;  and  that  he  was  informed  by  Captain  Lasky  and 
various  other  persons  that  the  sugar,  being  part  of  the  cargo,  was  a  part  of  a  mocb 
larger  quantity,  the  whole  of  which  had  been  imported,  landed,  and  the  duties  paid  at 
Marblehead  by  the  said  R.  Hooper,  in  the  general  course  of  trade,  &c." 
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cient  certainty  to  found  any  legal  conclusion  against  ii  It  appears 
by  the  collector's  certificate  that  it  had  been  entered  ^  and  imported ; 
and  I  think  that  these  words  are  sufficient  to  answer  the  fair  demands 
of  the  court. 

*  The  King's  Advocate  prayed  that  the  captors  might  be  [  *  371  ] 
allowed  their  expenses. 

Laurence  objected  that  the  captors  had  materially  deteriorated  the 
cargo  by  persisting  to  unliver  the  cargo,  although  they  were  told  that 
it  was  unnecessary,  and  that  the  farther  proof  was  arrived ;  that  the 
cargo  belonged  to  the  same  owner  as  the  ship,  and  that  it  might  stay 
on  board  the  ship  as  a  warehouse;  that  the  commission  of  unlivery 
was  a  matter  of  form  on  ordering  of  farther  proof,  but  not  necessary 
to  be  carried  into  execution  in  such  a  case  as  this;  that  the  claim- 
ants, instead  of  being  made  subject  to  the  expenses,  ought  to  be 
indemnified  for  the  deterioration  which  the  cargo  had  sustained. 

Court.  —  Did  you  object  to  the  commission? 

Answered.     That  it  passed  in  the  usual  course  before  a  surrogate. 

The  King^s  Advocate  replied  that  if  it  had  been  omitted  the  captors 
would  have  been  liable  to  demurrage;  that  the  captors  had  been 
guilty  of  no  misconduct;  that  the  commission  passed  in  the  ordi- 
nary form  witUout  opposition ;  and  that  so  soon  as  the  objection  was 
made,  on  the  part  of  the  claimants,  the  captors  desisted  from  the 
unlivery ;  that  it  was  so  far  from  being  absolutely  unnecessary  in 
the  present  case,  that  two  lighters  of  rotten  fish  had  been  taken  out, 
which  had  spoiled  on  board. 

*  Court.     I  see  nothing  to  affect  the  captors  with  miscon-  [  *  372  ] 
duct.    When  the  ship  was  brought  in,  the  claimant  refused 

to  accept  the  restitutionof  the  ship  without  the  cargo,  contending  that 


1  The  certificate  of  the  collector  stated  that  in  June  the  Polly  entered  at  his  office, . 
with  a  cargo  of  590  boxes  of  sugars,  the'  property  of  American  citizens ;  that  1 7th 
August,  the  schooner  William  entered  with  67  hogsheads,  &c.,  of  cocoa,  and  certified 
the  clearing  out  of  the  Polly,  &c.,  for  Bilboa,  with  a  cargo  of  249  boxes  of  brown  sugars, 
imported  in  the  said  brig  from  the  Havana,  on  the  25th  June ;  and  of  30  hogsheads,  &c., 
of  cocoa,  imported  in  the  schooner  William,  from  Laguira,  with  1800  quintals  of  fish. 
Be  it  known,  &c.,  that  this  cai^  of  sugars,  cocoa,  and  fish,  cleared  out  from  this  port  for 
Bilboa,  27th  August,  1799,  is  the  property  of  citizens  of  America,  &c. 
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it  was  not  a  case  of  farther  proof.  The  court  determined  that  it  was ; 
and  it  does  not  appear  that  any  communication  was  made,  after  the 
order  for  the  captors,  to  restrain  them  from  proceeding  to  unlivery. 
The  commission  of  unlivery  passed  as  of  course,  and  they  proceeded 
in  the  execution  of  it  till  intimation  was  given  on  the  part  of  the 
claimant,  and  on  the  first  intimation  the  captors  stopped  their  hand. 
I  can  impute  no  blame  to  the  captors ;  and  I  shall  give  them  what  I 
was  disposed  to  give  them  before  the  objection  was  taken,  the  ex- 
penses of  farther  proof. 


La  Rosine,  or  the  King  against  —  Boxes  of  Tin. 

•    February  11,  1800. 

Tin  plates  for  canister  shot,  pnt  on  board  a  cartel  ship  by  a  British  manofactorer  at  Dover 
condemned  as  droit  of  admiralty. 

This  was  a  case  of  several  boxes  of  tin  plates,  said  to  be  such  as 
are  used  for  canistering  shot,  seized  by  order  of  the  officers  of  the 
Fife  dragoons  at  Dover,  on  information  that  they  had  been  put  on  a 
French  cartel  ship,  by  a  brazier  of  that  place.  The  ship  had  been 
detained,  but  was  immediately  released  by  an  order  from  the  Duke 
of  Portland.  On  application  to  condemn  these  tin  plates  as  droits  of 
admiralty :  • 

Court.  There  must  be  some  witness  who  can  prove  the 
[  *  373  ]  putting  on  board.  It  is  a  very  serious  thing  to  *  stop  a 
cartel  ship,  or  confiscate  any  thing  that  is  on  board.  If  they 
had  such  articles  on  board,  without  any  intention  of  landing  them, 
there  could  be  no  reason  for  stopping  them.  The  fact  of  shipping 
them  in  England,  is  the  material  circumstance  to  be  proved.  The 
deposition  of  the  witness,  who  is  a  sergeant  of  the  Fife  dragoons, 
states,  "  that  between  eleven  and  twelve,  on  the  night  of  the  13th 
September,  he  saw  sundry  persons,  the  crew  of  the  cartel  ship,  carry- 
ing boxes  from  the  brazier's,  and  putting  them  on  board  the  ship, 
which  was  lying  near  the  quay,  with  her  sails  set,  and  ready  to  sail ; 
that  he  broke  open  one  of  the  boxes,  and  finding  it  contained  tin  in 
sheets,  he  immediately  detained  the  ship,  and  placed  sentinels  on 
board,  and  went  and  informed  his  officer;  that  on  returning  he 
found  the  mayor ;  and  that  some  of  the  officers  of  the  customs  had 
got  on  board,  and  had  taken  possession  of  the  goods  on  board,  and 
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landed  them,  &c."  This  is  rather  too  loose.  He  does  not  say  the 
goods  in  question,  but  the  goods  on  board.  It  might  apply  to  any 
other  goods.  But  I  perceive  there  is  an  affidavit^  of  the  same  person, 
which  is  more  precise.  It  states,  "  that  they  searched  the  said  boxes, 
and  found  they  contained  each  from  one  to  two  hundred  sheets  of 
tin,  &c. ;  and  that  in  consequence  thereof,  the  said  boxes,  sixty-nine 
in  number,  were  immediately  taken  from  on  board  the  said  ship,  and 
carried  to  the  custom-house."  On  this  evidence  I  shall  condemn 
these  boxes  of  tin  as  droits  of  admiralty. 


♦ORDERS    OF    COURT,  [♦374] 

January  28,  1801. 

That  no  warrant  of  arrest,  either  of  persons  or  ships,  shall  issue 
out  of  the  Instance  Court,  without  an  'affidavit  of  debt  being  pre- 
viously made  by  the  person  on  whose  behalf  such  warrant  is  prayed, 
or  his  lawful  attorney. 


March  13,  1801. 


That  the  cases  of  all  ships  detained  in  the  ports,  in  which  claims 
have  been  given,  shall  be  brought  before  the  court  on  the  two  last 
sittings  in  each  month,  which  two  last  sittings  shall  exclusively  be 
appropriated  to  such  cases,  if  they  are  numerous  enough  to  occupy  it 
entirely. 

Such  detained  ships,  for  which  claims  have  been  given,  as  are  not 
brought  by  the  captors  before  the  court  on  the  said  two  last  sittings, 
in  each  month  in  which  they  shall  have  been  brought  in,  shall,  if 
they  are  restored  at  any  later  sittings  upon  the  orginal  proof,  be  enti- 
tled to  demurrage,  to  be  computed  from  the  time  at  which  they 
ought  to  have  been  brought  before  the  court,  in  pursuance  of  the 
former  part  of  this  order. 

VOL.  w.  21 


ADDITIONAL  NOTE 


To  the  War  Onskan,  {p,  300) ;  comprising  a  Summary  Review  of  French 
Proceedings  in  Matters  of  Prize,  during  the  Present  War, 


In  pointing  the  attention  of  the  reader  to  the  series  of  facts,  which  have  justified 
the  change  of  practice,  rather  than  of  principle,  that  has  taken  place  in  our  Court  of 
Admiralty  during  the  present  war,  in  respect  to  the  allowance  of  salvage  on  recapture 
of  neutral  property  out  of  the  hands  of  French  cruisers,  the  editor  is  happy  to  be  able 
to  abstain  from  any  other  observations,  on  the  proceedings  of  the  cruisers  and  tbe 
courts  of  France,  than  those  which  are  supplied  by  French  writers,  and  those  writers 
of  authority  on  this  subject. 

Afker  describing  the  acts  of  violence  and  outrage  {^inst  the  American  flag,  (which 
is  still  farther  evidenced  by  the  acts  of  hostility  which  have  ensued,)  the  author  of  Le 
dix  huit  Brumaire,^  published  at  Paris,  1800,  reproaches  the  proceedings  of  his  coun- 
trjTnen  in  these  terms :  —  "  Le  pavilion  Danois  essuya  mille  avanies ;  mais  ce  qu*!! 
y  a  de  remarquable  c'est  que,  malgr6  le  grand  int^r^t,  que  nous  avions  a  manager  sa 
Majesty  Prussienne,  son  pavilion  ne  fut  pas  plus  respect^,  que  les  autres ;  si  elle  eikt 
voulu  chercher  un  pr6texte  pour  rompre  avec  nous,  les  corsaires  Franks  lui  en 
eussent  ofiert  mille,  &c.  On  ne  se  contenta  pas  de  traiter  de  la  sorte  des  puissances 
neutres ;  Ton  en  agit  encore  avec  plus  de  rapacity  k  regard  de  la  E^publique  Batave, 
notre  alli^e,  notre  amie ; "  —  notwithstanding  the  services,  described  at  length :  —  "II 
fisJliot  encore,  que  les  corsaires  Fran^ais  leur  enlevassent  jusque  dans  leur  eaux, 
jusque  sous  le  canon  de  leur  places,  le  pen  de  petita  b&timents,  qu'ils  osoient 
[  ♦  376  ]  *  mettre  k  flots,  —  envoyoient  ils  des  secours  en  bl6  dans  leur  colonies  pour 
les  substanter,  et  empecher  par  la  qu'elles  ne  se  livrassent  k  TAngleterre 
faute  de  vivres,  des  armateurs  Fran^ais  interceptoient  ces  convois,  et  les  ^isoient 
declarer  de  bonne  prise,  k  la  faveur  des  loix  vexatoires  rendues  en  cette  mati^re, 
et  dont  Tapplication  etoit  souvent  prononc6e,  dans  certain  tribunaux  de  d^parte- 
mens,  par  des  juges,  que  avoient  un  int^r^t  dans  les  armemens  en  course."  pp.  168, 
170. 

If  such  were  the  proceedings  of  the  French  cruisers  and  French  courts  of  justice, 
it  will  be  found  that  the  frequent  change,  or  rather  confusion,  which  has  taken  place 
in  France,  with  respect  to  the  prize  jurisdiction  during  the  present  war,  has  been  but 
ill  adapted  to  correct  the  abuse.  One  of  the  first  acts  of  the  revolution  was  to  dissolve 
all  possible  connection  between  the  executive  power  of  the  state  and  the  administra- 
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tion  of  justice ;  and  no  distinction  was  made  between  the  ordinary  administration  of 
laws  between  citizen  and  citizen,  and  the  administration  of  a  branch  of  law  which  is, 
in  some  respects,  sui  generis ;  the  public  law  of  prize,  administered  to  foreign  states 
in  time  of  war,  on  the  authority  of  general  principles  of  equity,  the  immemorial 
usage  and  customs  of  the  sea,  and  the  express  treaties  subsisting  with  particular 
countries. 

The  first  article  of  the  law  of  13th  August,  1791,  had  given  to  the  Tribunals  of 
Commerce  a  general  civil  jurisdiction  over  all  questions  of  commerce,  reserving,  or, 
as  it  is  expressed,  "  without  including,  for  the  present,  the  jurisdiction  over  prize  mat- 
ters." Code  des  Prises,  1799,  vol.  2,  p.  125.  Notwithstanding  this  reservation,  many 
prize  cases  were  carried  before  those  tribunals,  immediately  on  the  issuing  of  reprisals 
on  the  part  of  France,  31st  January,  1793;  although  it  was  not  till  the  14th 
February  that  a  provisional  decree  passed,  giving  them  authority  in  prize  matters. 
Ibid.  On  the  21st  February  another  decree  passed,  justifying  every  thing  that  had 
been  done  by  those  tribunals  on  the  subject  of  prize,  previous  to  the  14th  February ; 
and  declaring  them  "  to  be  rightly  seized  of  the  prize  jurisdiction,  and  authorized  to 
judge  definitively  on  such  cases."  Ibid.  On  the  1st  of  October,  1793,  a  farther 
modification  took  place;  and  the  jurisdiction  was  given,  *^aux  juges  de  paix  pour 
llnstruction,  (taking  examination,  &c.,)  et  aux  tribunaux  de  commerce  pour  le  juge- 
ment."  Ob  the  8th  November,  1793,  a  still  more  important  change  was 
made;  the  decree  *of  the  14th  February  was  expressly  repealed,  and  a[*377] 
jurisdiction  over  all  prize  causes  was  established,  to  be  exercised  "  par  voie 
d'administration,  par  le  <:onscil  ex^cutif  provisoire."    Ibid.  p.  125.    . 

The  editor  of  the  new  Code  des  Prises  observes  on  that  decree,  that  it  was,  in  one 
respect,  most  absurd ;  as  it  repealed  the  regulation  of  the  14th  February,  which  was 
only  provisional,  and  left  unnoticed  the  law  of  the  1st  of  October,  which  was  definitive, 
to  the  same  effect ;  and  he  adds, "  quoiq'il  en  soit  de  cette  confusion,  ou  de  cette  contra- 
diction des  lois,  celle  du  premier  Octobre,  1793,  est  rest^e  dans  toute  sa  force,  malgr^ 
cet  Strange  d^cret  post^rieur  du  8  November,  1 793,  et  nous  la  rapporterons  toute 
enti^re  k  sa  date,  comme  formant  encore  actuellement  la  loi  principale  sur  la  compe- 
tence des  Prises."    Ibid.  p.  126. 

However,  the  power  which  was  given  to  the  executive  council,  by  this  decree,  con- 
tinued to  be  exercised,  on  the  suppression  of  that  board,  by  the  Committee  of  Public 
Safety,  till  the  law  of  3  Brumaire,  an  4,  (24th  October,  1*795,)  confirmed  by  the  law 
of  8th  Floreal,  (27th  April,  1796,)  gave  the  jurisdiction  of  prize  again  to  the  ordinary 
tribunals.  Code  des  Prises,  v.  2,  p.  382.  The  jurisdiction,  as  it  was  at  that  time  . 
established,  may  be  thus  described :  —  The  courts  of  first  resort  were,  the  Tribunals 
of  Commerce,  or  the  Courts  of  the  Consul,  or  Vice-Consul,  in  foreign  parts,  as  equi- 
valent to  the  Tribunab  of  Commerce ;  from  these  courts  there  lay  an  appeal  to  the 
Tribunals  of  the  Departments.  Code  des  Prises,  v.  2,  p.  254.  And  in  all  cases 
there  was  a  power  of  appeal  to  the  Court  of  Cassation,  on  points  of  form  or  of  mere 
law. 

With  respect  to  the  proceedings  under  this  changeable  system,  we  must  believe,  on 
the  word  of  the  editor  of  the  new  Code  des*Prises,  (who  was  also  an  official  person  in 
the  Court  of  Cassation,)  that,  during  the  time  of  the  Convention,  there  was  no  stability 
or. consistency  to  be  found  in  them ;  and  he  dates  the  commencement  of  a  better  order 
of  things  only  from  the  commencement  of  the  Constitution  of  the  third  year,  ^1795.) 
"  A  compter  de  ce  moment  seulement,  on  voit  enfin  paraitre  dans  cette  partie,  des 
lois  stables,  et  k  peu-pr^s  completes.  Tout  jusq'  alors,  s'^tait  ressenti  de  la  tourmente 
r^volutionaire."  We  find,  however,  so  late  as  22d  Nivose,  an  7,  (11th  Janu- 
ary, 1799,)  that  the  Executive  Directory  *  were  by  no  means  satbfied  with  [♦378] 
the  state  of  the  prize  jurisdiction,  but  were  projecting  other  changes.  After 
a  dear  and  detailed  account  of  the  true  interests,  and,  it  may  be  added,  the  only  one 
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real  principle  of  France,  in  tiie  management  of  prize  matters,  all  sommed  up  in  tins 
short  and  instructive  sentence :  —  "A  mieux  appr^cier  les  droits  des  nations  neutres, 
et  k  sentir  que  tout  ce  qui  serait  fait  pour  elles,  serait  un  coup  port6  k  I'Angleterre.* 
They  conclude  their  memorial  to  the  Council  of  Five  Hundred  with  these  words :  — 
"  Le  Directoire  Ex^cutif  regarde  done  qu'il  est  de  son  devoir  de  vous  inviter  sp^cial- 
ment  k  revoir  la  legislation  de  prises,  et  a  d^ider  au  pr^alable,  come  base  essentiellet 
que  d^s  ce  moment,  les  contestations  sur  le  fait  de  la  validity  des  prises,  seront 
en  demiere  analyse,  termin^es  administradvement"  Code  des  Prises,  v.  2,  p.  879, 
890. 

The  note  which  the  editor  of  the  Code  des  Prises  subjoins  to  some  of  the  represen- 
tations of  abuse  contained  in  this  memorial,  is  too  instructive  to  be  omitted.  **  Ymli 
justement  ce  qui  feit,  que  dans  les  contestations  actuelles  sur  les  prises,  chacun  applique 
a  tort,  et  a  travers  k  sa  cause,  les  anciens  r^glements,  sans  slnqui^ter  de  ceux  abrog^ 
on  de  fait,  ou  de  tacitement,  par  les  r^glemens  postftrieurs ;  Farmateur,  et  le  capture 
prennent  r^iproquement  dans  chaque  r^glement  ce  qu'ils  croient  leur  etre  utile,  et 
laissent  k  P^art  ce  qui  pent  leur  etre  contraire.  Les  Juges  euxm^mes  ne  savent  le 
plus  souvent,  a  quoi  s'en  tenir." 

It  is  certain  that  the  Executive  Directory  did  not  succeed  in  their  attempt  to  intro- 
duce  a  farther  change;  and  it  is  to  their  failure  that  the  publication  before  mentioned, 
Le  dix  huit  Brumaire, refers, it  is  apprehended,  in  these  words :  —  "En  vain  plusieora 
membres  du  directoire  voulurent  ils  eux  m^mes  faire  changer  la  legislation  sur  les 
neutres ;  tout  fut  inutile ;  Le  corps  l^gislatif  alloit  son  train.  Beaucoup  de  d^put^s  en 
participant  k  remission  de  semblables  d^crets,  ignorant  la  mani^re  dcmt  se  saisoit  la 
course,  croyoient  fair  du  bien  k  la  Republique,  et  ne  tuer  que  le  commerce  Anglais. 
Enfin  parmi  ces  Deputes,  (et  ceux-ci  c'^toient  les  meneurs,  c'^toient  ceux  que  propo- 
soient  les  loix,)  il  y  en  avoit  que  ^toient  corsaires  euxmemes,  que  avoient  des  bati- 
mens  en  mer,  ou  qui  avoient  des  int^rets  sur  les  corsaires.  On  sent  si  ces  hommes 
int^resses  aux  captures  se  souceoient  beaucoup  de  manager  les  puissances 
[  *  879  ]  neutres  ou  alli^es  1  ^  Ajoutons  k  cela  comme  nous  Tavona  *  dejk  tali  pressen- 
tir  plus  haut,  qu'il  y  avoit  dans  certains  Tribunals  qui  jugeoient  de  la  vali- 
dity des  prises,  des  juges  qui  avoient  euxmdmes  des  int^r^ts  sur  les  corsaires,  et  par 
consequent  sur  la  cargaison,  dont  ils  prononcoient  le  reUichement,  ou  la  confiscation.'* 
pp.171,  172. 

This  is  the  short  history  of  the  general  effect  of  the  French  proceedings  in  matters 
of  prize,  extracted  from  their  own  writers,  and  presenting  no  inadequate  cause  for  all 
those  acts  of  violence  and  shameless  rapacity,  under  which  the  different  nations  of 
Europe  have  notoriously  suffered  during  the  present  war.  It  would  have  been 
encroaching  too  much  on  the  reader's  patience  to  have  described  each  separate  act  of 
violence  in  its  proper  character.  Such  was  the  state  o(  their  proceedings  till  the  late 
change,  which  has  taken  place  under  the  present  government ;  by  which  the  prize 
jurisdiction  is  again  exercised  par  voie  d'Administratur,  as  it  is  called,  or  by  means  of 
a  particular  court,  or  Conseil  de^  Prises,  established  by  the  Consuls,  6  Genu.  8  year, 
26th  March,  1800;  in  virtue  of  the  law  of  26  Ventose,  16th  March,  preceding.  The 
effect  of  these  establishments  is  yet  untried ;  except  diat,  as  to  America,  they  have 
been  again  suspended. 

It  would  be  improper  to  close  this  short  account  of  the  French  proceedings  without 
noticing  one  very  remarkable  and  pregnant  passage  in  the  address  of  the  Executive 
Directory  before  alluded  to.  It  contains  these  memorable  words :  —  "  Et  quand  il  est 
malheureusement  trop  vrai,  qu'il  n'y  a  pas  un  seul  vaisseau  merchand  naviguant  sous 
pavilion  Francais,  quel  autre  moyen  d'exportation  avons  nous,  que  I'emploi  des  vais- 
seaux  neutres  ?  **  ^    And  the  note  to  that  passage  adds,  "  Dans  la  dernier  ^tat  public 

^  Code  des  Prises,  voL  IL  p.  385. 
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par  lea  gazettes  du  Nord,  du  nombre  des  vaisseaux  qui'ont  pass^  le  SuDd,  depais  un 
an,  ou  ne  troave  pas  an  seul  navire  Francais."  •  From  the  acknowledgment  of  this 
state  of  &ct8,  one  of  these  two  conclusions  mnst  follow ;  either  that  the  French  marine 
is  entirely  annihilated  or  suspended,  or  that  a  considerable  part  of  French  com- 
merce (if  it  still  survives,)  is  conducted  under  the  cover  and  mask  of  neutral  flags. 
Taking  the  just  measure  of  the  right  of  visitation  and  search,  (against  which  so  many 
objections  have  lately  been  made,)  at  a  mean  ratio,  between  the  importance  of  the 
result  to  be  obtained  by  the  belligerent  over  the  conmierce  of  his  enemy,  and 
4t  reasonable  attention  '^to  the  preexbting  state  of  neutral  commerce,  and  ["^SSO] 
the  convenience  of  carrying  on  that  commerce,  in  a  legitimate,  bond  fide^ 
ingenuous  manner,  what  representation  of  facts  can,  in  so  few  words,  vindicate  the 
necessary  existence  of  a  right  of  search  ?  (without  which,  all  pretensions  over  the  pro- 
perty of  the  enemy  would  be  nugatory  and  merely  verbal,)  vindicating  this  right  of 
viffltation  on  ,one  side,  on  the  ground  of  its  effect  in  annihilating  the  commerce  of  the 
enemy ;  or,  on  the  other,  on  the  ground  of  just  and  necessary  control  over  the  inter- 
position of  neutral  names,  to  protect  the  trade  of  the  enemy,  —  if,  in  fact,  French  trade 
does  exist  in  any  considerable  degree,  vrithout  the  appearance  of  one  French  mer- 
chantman to  carry  it  on. 
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No.  I. 

ADDITIONAL  INSTRUCTION  to  the  commanders  of  all  our  ships  of  war^ 

and  privateers,  thaV  have  or  may  have  letters  of  marque 

GEORGE  R.     against  France.     Given  at  our  Court  at  Saint  James's,  the 

(l.  s.)  sixth  day  of  November,  1793,  in  the  thirty  fourth  year  of 

our  reign^ 

That  they  shall  stop  and  detain  all  ships  laden  with  goods,  the  produce 
of  any  colony  belonging  to  France,  or  carrying  provisions  or  other  supplies 
for  the  use  of  any  such  colony,  and  shall  bring  the  same,  with  their  cargoes, 
to  legal  adjudication  in  our  Ck)urts  of  Admiralty. 

By  his  Majesty^s  command, 

Henet  Ditndas. 


No.  II. 

INSTRUCTIONS  to  the  commanders  of  our  ships  of  war^  and  privateers, 
that  have  or  may  have  letters  of  marque  against  France. 
GEORGE  R.     Criven  at  our  Court  at  St.  Jameses,  the  eight  day  ofJanu- 
(l.  s.)  ary,  1794,  in  the  thirty  fourth  year  of  our  reign.^ 

Whereas,  by  our  former  instruction  to  the  commanders  of  our  ships  of  war, 
and  of  privateers,  dated  the  sixth  day  of  Novenfber,  1793,  we  signified  that 
they  should  stop  and  detain  all  ships  laden  with  goods,  the  produce  of  any 
colony  belonging  to  France,  or  carrying  provisions  or  other  supplies  for  the 
use  of  any  such  colony,  and  should  bring  the  same,  with  their  cargoes,  to  legal 
adjudication ;  we  are  pleased  to  revoke  the  said  instruction,  and  in  lieu  thereof, 
we  have  thought  fit  to  issue  these  our  instructions  to  be  duly  observed  by  the 


1  FtdSefupra,p.  151,&c  *  FtdSe  ngwti,  p.  151. 
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commanders  of  all  our  ships  of  war,  and  privateers,  that  they  have  or  may  have 
letters  of  marque  against  France. 

1st.  That  they  shall  bring  in  for  lawful  adjudication  all  vessels,  with  their 
cargoes,  that  are  laden  with  goods,  the  produce  of  the  French  West  India 
islands,  and  coming  directly  from  any  port  of  the  s^iid  islands  to  any  port 
in  Europe. 

2d.  That  they  shall  bring  into  lawful  adjudication  all  ships,  with  their  car- 
goes, that  are  laden  with  goods,  the  produce  of  the  said  islands,  the  property 
of  which  goods  shall  belong  to  subjects  of  France,  to  whatsoever  ports  the 
same  may  be  bound. 

3d.  That  they  shall  seize  all  ships  that  shall  be  found  attempting  to  enter  any 
port  of  the  said  islands  that  is  or  shall  be  blockaded  by  the  arms  of  his  Majesty 
or  his  allies,  and  shall  send  them  in,  with  their  cargoes,  for  adjudication,  accord- 
ing to  the  terms  of  the  second  article  of  the  former  instructions,  bearing  date 
the  8th  day  of  June,  179a 

4th.  That  they  shall  seize  all  vessels  laden  wholly  or  in  part  with  naval  or 
military  stores,  bound  to  any  port  of  the  said  islands,  and  shall  send  them  into 
some  convenient  port  belonging  to  his  Majesty,  in  order  that  they,  together  with 
their  cargoes,  may  be  proceeded  against  according  to  the  rules  of  the  law  of 
nations. 

By  his  Majesty's  command, 

HeNBT  DUHDIB. 


No.  IIL 

INSTRUCTIONS/or  the  commanders  of  our  ships  of  war ^  and  privateers^  who 

have  or  may  have  letters  of  marque  against  France,  Spain, 

GEORGE  R.    or  the  United  Provinces.      Given  at  our  Court  at  St. 

(l.  s.)  James's,  the  twenty-fifth  day  of  January,  1798,  in  the 

thirty-eight  year  of  our  reign.^ 

Whebeas,  by  our  former  instructions  to  the  commanders  of  our  ships  of  war 
and  privateers,  dated  the  8th  of  January,  1794,  we  signified  that  they  should 
bring  in  for  lawful  adjudication,  all  vessels  with  their  cargoes  that  were 
laden  with  goods,  the  produce  of  the  French  West  India  islands,  and  com- 
ing directly  from  any  port  of  the  said  islands  to  any  port  in  Europe ;  and 
likewise   all   ships,  with  their  cargoes,  that  were  laden  with  goods,  the 


1  Vide  suprOy-g,  151. 
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produce  of  the  said  islands,  the  property  of  which  goods  should  belong  to  sub- 
jects of  France,  to  whatsoever  ports  the  same  might  be  bound ;  and  that  they 
should  seize  all  ships  that  should  be  found  attempting  to  enter  any  port  of  the 
said  islands  that  was  or  should  be  blockaded  by  the  arms  of  his  Majesty  or  his 
allies,  and  should  send  them  in,  with  their  cargoes,  for  adjudication ;  and  also 
all  vessels  laden  wholly,  or  in  part,  with  naval  or  military  stores,  bound  to  any 
port  of  the  said  islands,  and  should  send  them  into  some  convenient  port 
belonging  to  his  Majesty,  in  order  that  they,  together  with  their  cargoes,  might 
be  proceeded  against  according  to  the  law  of  nations.  And  whereas,  in  consi- 
deration of  the  present  state  of  the  commerce  of  this  country,  as  well  as  that 
of  neutral  countries,  it  is  expedient  to  revoke  the  said  instructions ;  we  are 
pleased  hereby  to  revoke  the  same,  and  in  lieu  thereof,  we  have  thought  fit  to 
issue  these  our  instructions,  to  be  observed  from  henceforth  by  the  commanders 
of  all  our  ships  bf  war,  and  privateers,  that  have  or  may  have  letters  of  marque 
against  France,  Spain,  and  the  United  Provinces. 

I.  That  they  shall  bring  in,  for  lawful  adjudication,  all  vessels,  with  their 
cargoes,  that  are  laden  with  goods,  the  produce  of  any  island  or  settlement 
belonging  to  France,  Spain,  or  the  United  Provinces,  and  coming  directly  from 
any  port  of  the  said  islands  or  settlements,  to  any  port  in  Europe,  not  being  a 
port  of  this  kingdom,  nor  a  port  of  that  country  to  which  such  ships,  being 
neutral  ships,  shall  belong. 

II.  That  they  shall  bring  in,  for  lawful  adjudication,  all  ships,  with  their 
cargoes,  that  are  laden  with  goods,  the  produce  of  the  said  islands  or  settle- 
ments, the  property  of  which  goods  shall  belong  to  subjects  of  France,  Spain, 
or  the  United  Provinces,  to  whatsoever  ports  the  same  may  he  bound. 

III.  That  they  shall  seize  all  ships  that  shall  be  found  attempting  to  enter 
any  port  of  the  said  islands  or  settlements,  that  is  or  shall  be  blockaded  by  the 
arms  of  his  Majesty ;  and  shall  send  them  in  with  their  cargoes,  for  adjudica- 
tion, according  to  the  terms  of  the  second  article  of  the  former  instructions, 
bearing  date  the  8th  day  of  June,  1793. 

IV.  That  they  shall  seize  all  vessels  laden  wholly,  or  in  part,  with  naval  or 
military  stores,  bound  to  any  port  of  the  said  islands  or  settlements,  and  shall 
«end  them  into  some  convenient  port  belonging  to  his  Majesty,  in  order  that 
they,  together  with  their  cargoes,  may  be  proceeded  against  according  to 
the  rules  of  the  law  of  nations. 

By  his  Majesty's  command, 

PORTLAKD. 
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No.  IV. 

ADMIRALTY  PRIZE  COURT. 

F0RTUNA9  Jacob  Christian  Jebsen,  master.> 

The  claim  of  Jacob  Christian  Jebsen,  of  Apenrade,  in  Denmark,  a  subject 
of  his  Majesty  the  King  of  Denmark,  and  master  of  the  ship  Fortuna,  on 
behalf  of  himself  and  of  Ambrocius  Henricus  Lange,  and  others,  all  of  Apen* 
rade  aforesaid,  also  subjects  of  his  Majesty  the  King  of  Denmark,  the  true, 
lawful,  and  sole  owners  and  proprietors  of  the  said  ship,  her  tackle,  apparel, 
and  furniture,  now  detained  at  Leith,  in  North  Britain,  in  consequence  of  the 
seizure  or  detention  of  the  cargo  of  the  ilaid  ship  by  the  collector  and  comp* 
troller  of  his  Majesty's  customs  at  Leith  aforesaid,  as  set  forth  in  the  affidavit 
hereto  annexed;  and  also  on  behalf  of  Peter  Peschier,  of  Copenhagen,  mer- 
chant, likewise  a  subject  of  his  Majesty  the  King  of  Denmark,  the  true,  lawful, 
and  sole  owner  and  proprietor  of  the  said  cargo,  for  the  said  ship,  her  tackle, 
apparel,  and  furniture,  as  the  sole  property  of  Danbh  subjects  as  aforesaid, 
and  for  the  cargo  of  the  said  ship,  also  as  Danish  property  subject  to  a  proper* 
tion^  of  a  certain  average  due  from  the  said  ship  and  cargo,  arising  from 
damage  sustained  by  the  ship,  in  consequence  whereof,  he  was  forced  to  put 
into  Leith  as  aforesaid ;  and  for  such  proportion  of  the  said  average  accord* 
ingly,  and  for  all  such  freight,  losses,  costs,  charges,  damages,  demurrage, 
and  expenses  as  have  arisen,  or  shall  or  may  arise  by  reason  of  the  seizure  or 
detention  aforesaict 

J.  NicHOLL.  Jacob  Chhistian  Jbbsen. 


1  9th  Maj,  1795.     Vide  supra,  p.  110  &  17^. 

*  This  form  of  claim  and  affidavit  was  inserted  to  answer  the  note,  page  170.  Being  tht 
claim  in  the  JPortuna,  Jebsen,  cited  page  176.  It  may,  at  the  same  time,  serre  to  state  more 
precisely  the  particulars  of  that  case.  The  general  average  incurred  was  335/.  14s.  6d.  The 
proportion,  as  settled  between  the  parties,  on  the  cargo,  was  2^/.  16s.  4d,  There  was,  besides, 
a  charge  for  particular  average  on  the  cargo  of  24/.  15s.  8c/.,  amounting  altogether  to  265/. 
16s.  4d.  After  a  deduction  of  240/.  for  wheat  thrown  overboard  and  brought  into  the  general 
average,  there  remained  a  balance  of  25/.  16s.  4<f.  to  be  paid  bj  the  cargo. 

It  was  this  sum  that  was  deducted  by  the  registrar  and  merchants,  from  the  estimate  of 
the  remaining  cargo  taken  by  government  in  abatement  of  the  price  to  be  paid  to  Mr. 
Peschier. 
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No.  V. 
ADMIRALTY  PRIZE  COURT. 

The  Fortuna,  Jacob  Christian  Jebsen,  master.^ 

Appeared,  personally,  Jacob  Christian  Jebsen,  of  Apenrade,  in  Denmark,  and 
made  oath,  that  he  is  a  subject  of  his  Majesty  the  King  of  Denmark,  and  mas- 
ter of  the  ship  Fortuna,  and  that  the  deponent  and  Ambrosius  Henricus  Lange, 
and  others,  all  of  Apenrade  aforesaid,  and  likewise  subjects  of  his  Majesty  the 
King  of  Denmark,  were,  and  are  the  true,  lawful,  and  sole  owners  and  proprie- 
tors of  the  said  ship,  her  tackle,  apparel,  and  furniture  ;  and  he  further  saith, 
that  having  taken  in  a  cargo  of  wheat,  (the  property,  as  he  the  dep<9nent  verily 
believes,  of  Peter  Peschier,  of  Copenhagen,  merchant,  also  a  subject  of  his 
Majesty  the  King  of  Denmark,)  he  sailed  therewith  early  in  November  last, 
from  Copenhagen  aforesaid,  bound  to  Bordeaux,  but  that  the  vessel  meeting 
with  much  bad  weather  and  contrary  winds,  and  having  sprung  a  leak,  he  the 
deponent,  was  forced  to  make  for  a  harbor,  and  accordingly  put  into  the  port 
of  Leith,  in  North  Britain,  where  the  said  cargo  was  unladen  in  order  to 
enable'  the  deponent  to  repair  the  damage  sustained  by  the  ship  ;  that  the  said 
ship  was  accordingly  repaired,  and  the  said  cargo  having  been  stored  in 
warehouses  at  Leith  under  the  locks  of  the  collector  and  comptroller  of 
the  customs  there,  this  deponent,  on  the  2d  of'  March  last,  applied  to  the  said 
collector  and  comptroller  for  permission  to  reship  the  same,  but  that  such  per- 
mission was  refused ;  and  that  the  said  cargo  hath  been  ejrer  since  detained 
and  is  now  seized  and  detained  in  the  said  warehouse  at  Leith,  under 
the  authority  of  the  said  collector  and  comptroller ;  and  that  in  consequence 
of  such  seizure  or  detention  of  the  cargo,  the  said  ship  is  also  now  lying 
at  Leith  unable  to  prosecute  her  aforesaid  voyage  ;  and,  referring  to  the 
papers  hereto  annexed,  marked  from  No.  1  to  No.  8,  inclusive,  he  saith  that 
the  same  are  the  documents  relating  to  the  ship  and  cargo,  and  were  on 
board  at  the  time  of  his^  putting  into  Leith  as  aforesaid,  and  that  the  same 
are  true  and  genuine ;  and  he  further  saith,  that  no  person  or  persons  being 
a  subject  or  subjects  of  France,  or  inhabiting  within  any  of  the  territories 
of  France,  nor  their  factors  or  agents,  nor  any  other  enemies  of  the  crown 
of  Great  Britain,  had,  at  the  time  of  the  said  seizure  or  detention,  or  now 
have  any  right,  title,  or  interest  in  the  said  ship,  her  tackle,  apparel, 
furniture,  or,  to  the  knowledge  or  belief  of  this  deponent,  in  the  cargo  of  the 
said  ship,  or  in  any  part  thereof;  and  that  the  claim  hereto  annexed  is  a  true 
and  just  claim,  and  that  he  shall  be  able  to  make  due  proof  thereof,  as  be,  the 
deponent,  verily  believes. 

Jacob  Christian  Jebsen. 

Same  day  sworn  before  me,  J.  Fisher,  Surr. 

1  9di  May,  1795.    Supra^  p.  170. 
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No.  VI. 

At  the  Council  Chamber^  Whitehall^  the  20th  of  December,  1799 ;  present  the 
Lords  of  his  Majesty^ s  most  Honorable  Privy  Council,^ 

Whereas,  by  an  act  of  parliament  passed  in  the  thirty-ninth  year  of  his 
Majesty's  reign,  intituled  '*  An  act  to  allow  the  importation  of  Spanish  wool 
in  ships  belonging  to  countries  in  amity  with  his  Majesty,"  it  is  enacted  among 
other  things,  that  in  case  any  ship  or  vessel  having  on  board  any  Spanish  wool, 
has  been,  or  may  be  detained,  and  it  shall  appear  to  the  satisfaction  of  the 
Lords  of  his  Majesty's  Council  that  his  Majesty's  license  was  granted  for  the 
importation  of  such  Spanish  wool  before  such  detention,  it  shall  be  lawful  for 
the  said  Lords  of  his  Majesty's  Council,  and  they  are  hereby  authorized  and 
required  to  order  and  direct  the  immediate  restoration  of  all  such^panish  wool, 
under  the  aforesaid  circumstances,  to  the  respective  owner  or  owners,  or  pro- 
prietor or  proprietors  thereof.  And,  whereas,  his  Majesty,  by  license  under  his 
royal  sign  manual,  bearing  date  the  24th  day  of  May,  1799,  did  authorize 
Messrs.  Robarts  &  Co.,  of  London,  merchants,  or  their  agents,  or  the  bearer 
of  their  bills  of  lading,  to  import  on  board  any  neutral  vessels  from  Bilboa  to 
any  port  in  Great  Britain,  the  quantity  of  Spanish  wool  and  other  articles^speci- 
fied  in  the  bills  of  lading.  And,  whereas,  it  has  been  represented  that  the  said 
Messrs.  Robarts  &  Co.  did,  in  pursuance  of  such  license,  cause  to  be  put  on 
board  the  ship  Die  Bourse,  Thomas  Shimells,  master,  being  a  neutral  vessel, 
the  following  Spanish  wool,  viz.* 

128  bags  of  Spanish  wool, 
12  ditto,  ditto, 

for  the  purpose  of  importing  the  same  into  this  kingdom  under  the  author- 
ity  of  such  license.  And,  whereas,  it  has  also  been  represented  that 
the  said  ship  or  vessel  was  seized  by  The  Telegraph,  man-of-war ;  and  it 
ia  alleged  that  the  sole  ground  of  such  seizure  and  detention  is,  that  such  ship, 
or  vessel,  had  on  board  such  Spanish  wool  as  aforesaid.  Now,  under  the 
powers  and  authorities  vested  in  the  Lords  of  his  Majesty's  Council  by  the  said 
act,  it  is  declared,  that  it  has  been  made  to  appear  to  them  that  his  Majesty's 
license  was-  granted  for  the  importation  of  such  Spanish  wool,  as  aforesaid  ; 
and  it  is  ordered  in  council,  in  further  pursuance  of  the  said  act,  that  the  said 
vessel,  and  all  such  Spanish  wool,  as  aforesaid,  be  forthwith  liberated,  as  far  as 
the  same  would  have  been  liable  to  seizure  and  detention  in  respect  to  the 
Spanish  wool  on  board  the  same,  in  case  such  wool  had  been  put  on  board 
such  vessel  without  such  license  having  been  granted,  as  aforesaid ;  and  the 
Judge  of  his  Majesty's  High  Court  of  Admiralty  is  to  give  the  necessary  direc- 
tions herein  accordingly. 

W.  Fawkener. 


iFMfe«Mpra,p.l7l. 
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No.  VII. 

At  the  Court  at  St.  James^s^  the  I9th  of  February^  1800 ;  present^  the  King*g 
most  excellent  Majesty  in  Council} 

Whereas,  by  an  act  passed  in  the  thirty-ninth  year  of  his  Majesty's  reign, 
intituled  '^  an  act  to  allow  the  importation  of  Spanish  wool  in  ships  belonging 
to  countries  in  amity  with  his  Majesty ,''  reciting  that,  by  an  act  passed  in  the 
thirty-third  year  of  his  Majesty's  reign,  to  prevent  traitorous  correspondence 
with  his  Majesty's  enemies,  and  by  several  subsequent  acts,  trade  and  inter- 
course was  prohibited  between  Great  Britain  and  the  countries  in  hostility  with 
his  Majesty,  unless  such  trade  and  intercourse  should  be  specially  permitted  by 
hb  Majesty's  license  and  authority ;  and.  also  reciting,  that,  for  the  encourage- 
ment of  the  manufactures  of  this  country,  it  was  expedient  to  permit  the 
importation  of  Spanish  wool  from  any  place  whatever  in  ships  or  vessels 
belonging  to  any  kingdom  or  state  in  amity  with  his  Majesty,  it  was  enacted 
that  it  should  be  lawful  to  and  for  any  person  or  persons  to  import  into  this 
kingdom  Spanish  wool  from  any  port  or  place  whatever,  in  foreign  parts,  in 
any  ship  or  vessel  belonging  to  any  kingdom  or  state  in  amity  with  his  Majesty, 
any  thing  in  the  said  act  passed  in  the  thirty-third  year  of  the  reign  of  his  pre- 
sent Majesty,  or  any  other  act  or  acts  of  parliament  to  the  contrary  in  anywise 
nothwithstanding. 

And,  whereas,  doubts  have  arisen,  whether,  according  to  the  true  con- 
construction  of  the  said  act  of  the  thirty-ninth  year  of  his  Majesty's  reign, 
hb  Majesty's  subjects  are  thereby  authorized  to  purchase  and  import  Spa- 
nish wool  under  circumstances  which  would  make  the  same  liable  to  cap-^ 
ture,  as  the  property  of  subjects  of  his  Majesty  trading  with  the  enemy,  unless 
the  license  of  his  ^Majesty  should  be  first  obtained  for  that  purpose.  His 
Majesty,  by  and  with  the  advice  of  his  Privy  Council,  is  pleased  to  order,  and 
it  is  hereby  ordered,  that  it  shall  be  lawful  for  any  of  his  Majesty's  subjects  to 
purchase  and  import  into  this  kingdom  any  Spanish  wool,  in  any  ship  or  vessel 
belonging  to  any  kingdom  or  state  in  amity  with  his  Majesty,  notwithstanding 
the  purchase  and  importation  thereof  may  be  deemed  a  trading  with  his 
Majesty's  enemies,  and  notwithstanding  the  same  might  be  liable  to  capture  as 
the  property  of  his  Majesty's  subjects,  trading  with  the  enemy,  in  case  this 
order  had  not  been  made. 

And,  whereas,  some  of  his  Majesty's  subjects  may  have  already  purchased 
for  the  purpose  of  importing  into  this  kingdom,  and  others  may  have  caused  to 
be  brought  to  this  kingdom,  for  the  purpose  of  importation,  Spanish  wool,  with- 
out have  obtained  his  Majesty's  special  license  for  the  same,  conceiving  that 
such  license  had  been  rendered  unnecessary  by  the  said  act  of  the  thirty-ninth 
year  of  his  Majesty's  reign,  his  Majesty  is  pleased,  by  and  with  the  advice  of 
his  Privy  Council,  to  order,  and  it  is  hereby  ordered,  that  in  case  any  person 


"  Vide  supra,  ^  171. 
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or  persons,  being  a  subject  or  subjects  of  his  Majesty,  hath,  or  have,  since  the 
passing  of  the  said  act,  purchased,  for  the  purpose  of  importing  into  this  king- 
dom, or  caused  to  be  brought  into  this  kingdom  for  the  purpose  of  importation, 
any  such  Spanish  wool  as  aforesaid,  without  having  previously  obtained  any 
special  license  from  his  Majesty  for  so  domg  ;  it  shall  be  lawful  for  such  per- 
son or  persons  to  import  the  same,  as  if  such  license  had  been  previously 
obtained.  And  this,  his  Majesty^s  order,  shall  be  deemed  and  taken  to  be  a 
full  and  sufficient  license  for  the  purchase,  and  importation  of  such  wool,  not- 
withstanding such  purchase  or  importation  might  otherwise  be  deemed  unlaw- 
ful, as  a  trading  with  his  Majesty's  enemies,  in  case  this  order  had  not  been 
made.  And  the  Right  Honorable  the  Lords  Commissioners  of  his  Majesty's 
Treasury,  and  the  Lords  Commissioners  of  the  Admiralty,  are  to  give  the 
necessary  directions  herein,  as  to  them  may  respectively  appertain. 

W,  Fawkener. 


No.  VIII. 


INSTRUCTIONS  /or  the  commanders  of  such  merchant  ships  or  vessels 
who  shall  have  letters  of  marque  and  reprisals  for  private  trCen-ofwar 
agaiTist  the  ships^  vessels^  and  goods  belonging  to  the  persons  inhabiting 
the  coasts  and  ports  of  Grenoa,  and  the  territories  of  the 
'  GEORGE  R.     PopCy  styling  themselves  the  Ligurian  and  the  Roman  Re- 
(l.  s.)  publics^  by  virtue  of  our  commission  granted  under  our 

great  seal  of  Great  Britain,  bearing  date  the  twenty-eighth 
day  of  September,  1798.  Given  at  our  court  at  St.  James's,  the  twenty- 
ninth  day  of  September,  1798,  and  in  the  thirly-eighth  year  of  our 
reign. 

ARTICLE  I. 

That  it  shall  be  lawful  for  the  commanders  of  ships  authorized  by  letters  of 
marque  and  reprisal  for  private  men-of-war,  to  set  upon  by  force  of  arms,  and 
subdue  and  take  the  men-of-war,  ships  and  vessels,  goods,  wares,  and  mer- 
chandises belonging  to  persons  inhabiting  the  coasts  and  ports  of  Genoa,  and 
the  territories  of  the  Pope,  styling  themselves  the  Ligurian  and  the  Roman 
republics ;  but  so  as  that  no  hostility  be  committed,  nor  prize  attacked,  seized^ 
or  taken,  within  the  harbors  of  princes  and  states  in  amity  with  us,  or  in  tlieir 
rivers  or  roads,  within  the  shot  of  their  cannon,  unless  by  permission  of 
such  princes  or  states,  or  of  their  commanders  or  governors-in-chief  in  such 
places. 

II.  That  the  commanders  of  ships  and  vessels  so  authorized  as  aforesaid, 
shall  bring  all  ships,  vessels,  and  goods,  which  they  shall  seize  and  take,  into 
VOL.  II.  22 
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such  port  of  this,  our  realm  of  England,  or  some  other  port  of  our  dom'mions,  as 
shall  be  most  convenient,  in  order  to  have  the  same  legally  adjudged  in  our 
High  Court  of  Admiralty  of  England,  or  before  the  judges  of  any  other  Admi- 
alty  Court  lawfully  authorized  within  our  dominions. 

III.  That  aiier  such  ships,  vessels,  and  goods,  shall  be  taken  and  brought 
into  any  port,  the  taker,  or  one  of  his  chief  officers,  or  some  other  person  pre- 
sent at  the^ capture,  shall  be  obliged  to  bring  or  send,  as  soon  as  possibly  may 
be,  three  or  four  of  the  principal  of  the  company  (whereof  the  master,  super- 
cargo, mate,  or  boatswain  to  be  always  two)  of  every  ship  or  vessel  so  brought 
into  port,  before  the  judge  of  our  High  Court  of  Admiralty  of  England,  or  his 
surrogate,  or  before  the  judge  of  such  other  Admiralty  Court,  within  our 
dominions,  lawfully  authorized  as  aforesaid,  or  such  as  shall  be  lawfully  com- 
missioned in  that  behalf,  to  be  sworn  and  examined  upon  such  interrogatories 
as  shall  tend  to  the  discovery  of  the  truth  concerning  the  interest  or  property 
of  such  ship  or  ships,  vessel  or  vessels,  and  of  the  goods,  merchandises,  or 
other  effects  found  therein  ;  and  the  taker  shall  be  farther  obliged,  at  the  time 
he  produceth  the  company  to  be  examined,  and  before  any  monition  shall  be 
issued,  to  bring  and  deliver  into  the  hands  of  the  judge  of  the  High  Court  of 
Admiralty  of  England,  his  surrogate,  or  the  judge  of  such  other  Admiralty 
Court  within  our  dominions  lawfully  authorized,  or  others  commissioned  as 
aforesaid,  all  such  papers,  passes,  sea-briefs,  charter-parties,  bills  of  lading, 
cockets,  letters,  and  other  documents  and  writings,  as  shall  be  delivered  up,  or 
found  on  board  any  ship.  The  taker,  or  one  of  his  chief  officers,  or  some 
other  person  who  was  present  at  the  capture,  and  saw  the  said  papers  and 
writings  delivered  up,  or  otherwise  found  on  board,  being  first  numbered  and 
their  number  specified  in  the  affidavit  at  the  time  of  the  capture,  making  oath 
that  the  said  papers  and  writings  are  brought  and  delivered  in  as  they  were 
received  and  taken,  without  any  fraud,  addition,  subduction,  or  embezzlement, 
or  otherwise  to  account  for  the  same  upon  oath,  to  the  satisfaction  of  the 
court. 

IV.  That  the  ships,  vessels,  goods,  wares,  merchandises,  and  effects,  taken 
by  virtue  of  letters  of  marque  and  reprisals  as  aforesaid,  shall  be  kept  and  pre- 
served, and  no  part  of  them  shall  be  sold,  spoiled,  wasted  or  diminished ;  and 
that  bulk  thereof  shall  not  be  broken  before  judgment  be  given  in  the  High 
Court  of  Admiralty  of  England,  or  some  other  Court  of  Admiralty  lawfully 
authorized  in  that  behalf,  that  the  ships,  goods,  and  merchandises,  are  lawful 
prize. 

V.  That  if  any  ship  or  vessel  belonging  to  us,  or  our  subjects,  shall  be 
found  in  distress,  by  being  in  fight,  set  upon,  or  taken  by  the  enemy,  or  by 
reason  of  any  other  accident,  the  commanders,  officers,  and  company  of  such 
merchant  ships  or  vessels  as  shall  have  letters  of  marque  and  reprisals  as 
aforesaid,  shall  use  their  best  endeavors,  and  give  aid  and  succor  to  all  such 
ship  and  ships,  and  shall,  to  the  utmost  of  their  power,  labor  to  free  the  same 
from  the  enemy,  or  any  other  distress. 


APPENDIX.  390 

VI.  That  the  commanders  or  owners  of  such  ships  and  vessels,  before  the  tak- 
ing out  letters  of  marque  and  reprisals,  shall  make  application  in  writing,  sub- 
scribed with  their  hands,  to  our  high  admiral  of  Great  Britain,  or  our  commis- 
sioners for  executing  that  office  for  the  time  being,  or  the  lieutenant  or  judge 
of  the  said  High  Court  of  Admiralty,  or  his  surrogate,  and  shall  therein  set 
forth  a  particular,  true,  and  exact  description  of  the  ship  or  vessel  for  which 
such  letters  of  marque  and  reprisals  is  requested,  specifying  the  burthen  of 
such  ship  or  vessel,  and  the  number  and  nature  of  the  guns,  and  what  other 
warlike  furniture  and  ammunition  are  on  board  the  same,  to  what  place  the 
ship  belongs,  and  the  name  or  names  of  the  prmcipal  owner  or  owners  of  such 
ship  and  vessel,  and  the  numbtr  of  men  intended  to  be  put  on  board  the  same, 
and  for  what  time  they  are  victualled,  also  the  names  of  the  commander  and 
officers. 

VII.  That  the  commanders  of  ships  and  vessels  having  letters  of  marqti'e 
and  reprisals  as  aforesaid,  shall  hold  and  keep,  and  are  hereby  enjoined  tb 
hold  and  keep  a  correspondence,  by  all  conveniences  and  upon  all  occasj^^s, 
with  our  high  admiral  of  Great  Britain,  or  our  commissioners  for  execStlng 
that  office  for  the  time  being,  or  their  secretary ;  so  as  from  time  to  time  to 
render  and  give  him  or  them  not  only  an  account  or  intelligence  of  their  cap* 
tures  and  proceedings  by  virtue  of  such  commissions,  but  also  of  whatever  else 
shall  occur  unto  them,  or  be  discovered  and  declared  to  them,  or  found  out 
by  them,  or  by  examination  of,  or  conference  with,  any  mariners  or  passen- 
gers or  of  or  in  the  ships  or  vessels  taken,  or  by  any  other  ways  and  means 
whatsoever,  touching  or  concerning  the  designs  of  the  enemy,  or  any  of  their 
fleets,  ships,  vessels,  or  parties ;  and  of  the  stations,  seaports,  and  places,  and 
of  their  intents  therein ;  and  of  what  ships  or  vessels  of  the  enemy  bound 
out  or  home,  or  where  cruising,  as  they  shall  hear  of ;  and  of  whatever  else 
material  in  these  cases  may  arrive  at  their  knowledge;  to  the  end  such 
course  may  be  thereupon  taken  and  such  orders  given,  as  may  be  requisite. 

VIII.  That  no  commander  of  any  ship  or  vessel  having  a  letter  of  marque 
and  reprisal  as  aforesaid,  shall  presume,  as  they  will  answer  at  their  peril, 
to  wear  any  jack,  pennant,  or  other  ensign,  or  colors  usually  borne  by  our 
ships ;  but  that,  besides  the  colors  usually  borne  by  merchants  ships,  they  do 
wear  a  red  jack,  with  the  union  jack  described  in  the  canton  at  the  upper  cor- 
ner thereof,  near  the  staff. 

IX.  That  no  commander  of  any  ship  or  vessel  having  a  letter  of  marque  and 
reprisals  as  aforesaid,  shall  ransom  or  agree  to  ransom,  or  quit  or  set  at  liberty, 
any  ship  or  vessel,  or  their  cargoes,  which  shall  be  seized  and  taken. 

X.  That  all  captains  or  commanding  officers  of  ships  having  letters  of 
marque  and  reprisals,  do  send  an  account  of,  and  deliver  over,  what  prisoners 
shall  be  taken  on  board  any  prizes,  to  the  commissioners  appointed,  or  to  be 
appointed,  for  the  exchange  of  prisoners  of  war,  or  the  persons  appointed  in 
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the  seaport  towns  to  take  charge  of  prisoners ;  and  that  such  prisoners  be  sub- 
ject only  to  the  orders,  regulations,  and  directions  of  the  said  commissioners ; 
and  that  no  commander,  or  other  officer  of  any  ship  having  a  letter  of  marque 
and  reprisal  as  aforesaid,  do  presume,  upon  any  pretence  whatsoever,  to  ran- 
som any  prisoners. 

XL  That  in  case  the  commander  of  any  ship  having  a  letter  of  marque  and 
reprisal  as  aforesaid,  shall  act  contrary  to  these  instructions,  or  any  such  fur- 
ther instructions,  of  which  he  shall  have  due  notice,  he  shall  forfeit  his  com- 
mission to  all  intents  and  purposes,  and  shall,  together  with  his  bail,  be  pro- 
ceeded against  according  to  law,  and  be  condemned  in  costs  and  damages. 

Xn.  That  all  commanders  of  ships  and  vessels  having  letters  of  marque  and 
reprisals  shall,  by  every  opportunity,  send  exact  copies  of  their  journals  to  the 
secretary  of  the  admiralty,  and  proceed  to  the  condemnation  of  their  prizes  as 
soon  as  may  be,  and  without  delay. 

XIII.  That  commanders  of  ships  and  vessels  having  letters  of  marque 
and  reprisals,  shall  upon  due  notice  being  given  to  them,  observe  all  such 
other  instructions  and  orders,  as  we  shall  think  fit  to  direct  from  time  to  time, 
for  the  better  carrying  on  this  service. 

XIV.  That  all  persons  who  shall  violate  these,  or  any  other  of  our  instruc- 
tions, shall  be  severely  punished,  and  also  required  to  make  full  reparation  to 
persons  injured  contrary  to  our  instructions,  for  all  damages  they  shall  sustain 
by  any  capture,  embezzlement,  demurrage,  or  otherwise. 

XV.  That  before  any  letter  of  marque  or  reprisals  for  the  purposes  afore- 
said, shall  issue  under  seal,  bail  shall  be  given  with  sureties,  before  the  lieu- 
tenant and  judge  of  our  High  Court  of  Admiralty  of  England,  or  his  surrogate, 
in  the  sum  of  three  thousand  pounds  sterling,  if  the  ship  carries  above  one 
hundred  and  fifty  men ;  and  if  a  less  number,  in  the  sum  of  fifteen  hundred 
pounds  sterling,  which  bail  shall  be  to  the  effect  and  in  the  form  following : 

"  Which  day,  time,  and  place,  personally  appeared 

and 

who  submitting  themselves  to  the  jurisdiction  of  the  High  Court  of  Admiralty 
of  England,  obliged  themselves,  their  heirs,  executors,  and  administrators, 
unto  our  sovereign  lord  the  king,  in  the  sum  of 

pounds  of  lawful  money  of  Great  Britain,  to  this  effect, 
that  is  to  say,  that  whereas 

is  duly  authorized  by  letters  of  marque  and  reprisals,  with  the  ship  called  the 

of  the  burthen  of  about 
tons,  whereof  he,  the  said 

goeth  master,  by  force  of  arms  to  attack,  surprise, 
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seize,  and  take  all  ships  and  vessels,  goods,  wares,  and  merchandises,  chattels, 
and  effects,  belonging  to  the  persons  inhabiting  the  coasts  and  ports  of  Genoa, 
and  the  territories  of  the  Pope,  styling  themselves  the  Ligurian  and  Roman 
republics,  excepting  only  tvithin  the  harbors  or  roads  within  shot  of  cannon  of 
princes  and  states  in  amity  with  his  Majesty.     And  whereas  the  said 

hath  a  copy 
of  certain  instructions,  approved  of  and  passed  by  his  Majesty  in  council,  as 
by  the  tenor  of  the  said  letters  of  marque  and  reprisals,  and  instructions 
thereto  relating,  more  at  large  appeareth.  If,  therefore,  nothing  be  done 
by  the  said  or  any 

of  his  officers,  mariners,  or  company,  contrary  to  the  true  meaning  of  the  said 
instructions,  and  of  all  other  instructions  which  may  be  issued  in  like  man- 
ner hereafter,  and  whereof  due  notice  shall  be  given  him,  but  that  the  letters 
of  marque  and  reprisals  aforesaid,  and  the  said  instructions,  shall  in  all  parti- 
culars be  well  and  duly  observed  and  performed,  as  far  as  they  shall  the  said 
ship,  master,  and  company  any  way  concern ;  and  if  they  shall  give  full  satis- 
faction for  any  damage  or  injury  which  shall  be  done  by  them,  or  any  of  them 
to  any  of  his  Majesty^s  subjects,  or  of  foreign  states  in  amity  with  his  Majesty ; 
and  also  shall  duly  and  truly  pay,  or  cause  to  be  paid,  to  his  Majesty,  or  thtf 
customers  or  officers  appointed  to  receive  the  same  for  his  Majesty,  the  usual 
customs  due  to  his  Majesty,  of  and  for  all  ships  and  goods  so  as  aforesaid  taken 
and  adjudged  for  prize.    And  moreover  if  the  said 

shall  not  take  any  ship  or  vessel,  or  any  goods  or 
merchandises,  belonging  to  the  enemy,  or  otherwise  liable  to  confiscation, 
through  consent  or  clandestinely,  or  by  collusion,  by  virtue,  color,  or  pretence  of 
his  said  letter  of  marque  and  reprisal,  that  then  this  bail  shall  be  void  and  of  none 
effect ;  and  unless  they  shall  so  do,  they  do  all  hereby  severally  consent  that 
execution  shall  issue  forth  against  them,  their  heirs,  executors,  and  adminis- 
trators, goods  and  chattlels,  wheresoever  the  same  shall  be  found,  to  the  value 
of  the  sum  of  pounds  before- 

mentioned.  And  in  testimony  of  the  truth  thereof  they  have  hereunto  sub- 
scribed their  names. 

*       By  his  Majesty's  command, 

Portland. 


No.  IX. 

A  PROCLAMATION  for  granting  the  distribution  of  prizes  taken  from  the 
King  of  Spain^  or  his  subjects,^  subsequent  to  the  9th  day  of  November, 
1796,  the  date  of  his  Majesty^s  order  in  Council  for  granting  general 
reprisals  against  the  ships  and  goods  of  the  King  of  Spain  and  his 
subjects. 

GEORGE  R. 

Whereas,  by  our  order  in  council,  dated  the  ninth  day  of  November  last, 
we  have  ordered,  That  general  reprisals  be  granted  against  the  ships,  goods, 

22* 
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and  subjects  of: the  king  of  Spain,  so  that  as  well  as  our  fleet  and  ships,  as  also 
all  other  ships  ^nd  vessels  that  shall  be  commissionated  by  letters  of  marque,  or 
general  reprisals,  or  otherwise,  by  our  commissioners  for  executing  our  office 
of  lord  high  admiral  of  Great  Britain,  shall  and  may  lawfully  seize  all  ships, 
vessels,  and  goods,  belonging  to  the  king  of  Spain  or  his  subjects,  or  others 
inhabiting  within  any  of  the  territories  of  the  king  of  Spain,  and  bring  the 
same  to  judgment  in  any  of  our  Courts  of  Admiralty  within  our  dominions* 
We,  being  desirous  to  give  due  encouragement  to  all  our  faithful  subjects  who 
may  have  lawfully  seized  any  such  ships,  vessels,  or  goods,  subsequent  to  the 
said  ninth  day  of  November  last,  or  who  shall  hereafter  seize  such  ships,  ves- 
sels, or  goods ;  and  having  declared  in  council  our  intentions  concerning  the 
distribution  of  all  manner  of  captures,  seizures,  prizes,  and  reprisals,  of  all 
such  ships  and  goods  as  aforesaid,  which,  subsequent  to  the  said  ninth  day  of 
November,  1796,  have  been,  or  hereafter,  during  the  present  hostilities,  shall 
be  seized  as  aforesaid,  do  now  make  known  to  all  our  loving  subjects,  and  all 
others  whom  it  may  concern,  by  this  our  proclamation,  by  and  with  the  advice 
of  our  privy  council,  that  our  will  and  pleasure  is.  That  the  neat  produce  of  all 
prizes  taken  as  aforesaid,  subsequent  to  the  said  ninth  day  of  November  last, 
-or  which  shall  hereafter  be  taken  as  aforesaid,  the  right  whereof  is  inherent  in 
us,  and  our  crown,  be  given  to  the  takers,  (save  and  except  the  produce  of 
such  prizes  as  are  or  shall  be  taken  by  ships  or  vessels  belonging  to  our 
commissioners  of  customs  or  excise,  the  disposition  of  which  we  reserve 
to  our  further  pleasure,)  but  subject  to  the   payment  of  all  such  or  the 
like  customs  and  duties  as  the  same  are  now,  or  would  have  been  liable 
to,  if  the  same  were  or  might  have  been  imported  as  merchandise ;  and 
that  the  same  may  be  so  given  in  the  proportion  and  manner  hereinafter  set 
forth ;  that  is  to  say,  that  all  prizes  taken  by  ships  and  vessels  having  commis- 
sions of  letters  of  marque  and  reprisals,  (save  except  such  prizes  as  are  or 
shall  be  taken  by  the  ships  or  vessels  belonging  to  our  commissioners  afore- 
said,) may  be  sold  and  disposed  of  by  the  merchants,  owners,  fitters,  and 
others,  to  whom  such  letters  of  marque  and  reprisals  are  granted,  for  their 
own  use  and  benefit,  after  final  adjudication,  and  not  before.     And  we  do 
hereby  further  order  and  direct,  That  the  neat  p»duce  of  all  prizes  which  are 
or  shall  be  taken  as  aforesaid  by  any  of  our  ships  or  vessels  of  war,  shall  be 
for  the  entire  benefit  and  encouragement  of  our  flag-officers,  captains,  com- 
manders, and  other  commissioned  officers  in  our  pay,  and  of  the  seamen, 
marines,  and  soldiers,  on  board  our  said  ships  and  vessels,  at  the  time  of  the 
capture ;  and  that  such  prizes  may  be  lawfully  sold  and  disposed  of  by  them 
and  their  agents,  after  the  same  shall  have  been  to  us  finally  adjudged  lawful 
prize  and  not  otherwise.    The  distribution  shall  be  made  as  follows ;  the  whole 
of  the  neat  produce  being  first  divided  into  eight  equal  parts. 

The  captain  or  captains  of  any  of  our  said  ships  cgr  vessels  of  war,  who  shall 
be  actually  on  board  at  the  taking  of  any  prize,  shall  have  three  eighth  parts ; 
but  in  case  any  such  prize  shall  be  taken  by  any  of  our  ships  or  vessels  of 
war.  under  the  command  of  a  flag  or  flags,  the  flag-officer  or  officers,  being 
actually  on  board,  or  directing  and  assisting  in  the  capture,  shall  have  one  of 
the  said  three  eighth  parts ;  the  said  one  eighth  part  to  be  paid  to  such  flag  or 
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flag-officers  in  such  proportions,  and  subject  to  such  regulations  as  are  herein- 
after mentioned : 

The  captains  of  marines  and  land  forces,  sea-lieutenants,  and  master  on 
board,  shall  have  one  eighth  part,  to  be  equally  divided  amongst  them ;  but 
that  every  physician  appointed,  or  hereafter  to  be  appointed  to  a  fleet  or 
squadron  of  our  ships  of  war,  shall,  in  the  distribution  of  prizes  which  are  or 
shall  be  taken  as  aforesaid,  by  the  ships  in  which  he  shall  serve,  or  in  which 
such  ship's  company  shall  be  entitled  to  share,  be  classed  with  the  sea-lieu- 
tenants, with  respect  to  the  said  one  eighth  part,  and  be  allowed  to  share 
equally  with  them,  provided  such  physician  be  actually  on  board  at  the  time 
of  taking  such  prizes. 

The  lieutenants  and  quartermasters  of  marines,  and  lieutenants,  ensigns, 
and  quartermasters  of  land  forces,  secretaries  of  admirals  or  of  commodores, 
with  captains  under  them,  boatswains,  gunners,  purser,  carpenter,  master's 
mates,  chirurgeon,  pilot,  and  chaplain,  on  board,  shall  have  one  eighth  part,  to 
be  equally  divided  amongst  them. 

The  midshipmen,  captain's  clerk,  master-sail  maker,  carpenter's  mates, 
boatswaia's  mates,  gunner's  mates,  master-at-arms,  corporals,  yeomen  of  the 
sheets,  cockswain,  quartermasters,  quartermaster's  mates,  chirurgeon's  mates, 
yeomen  of  the  powder-room,  sergeants  of  marines,  and  land  forces  on  board, 
shall  have  one  eighth  part,  to  be  equally  divided  amongst  them. 

The  trumpeters,  quarter-gunners,  carpenter's  crew,  stewards,  cook,  armorer, 
steward's  mate,  cook's  mate,  gunsmith,  cooper,  swabber,  ordinary  trumpter, 
barber,  able  seamen,  ordinary  seamen,  and  marines,  and  other  soldiers,  and 
other  persons  doing  duty  and  assisting  on  board,  shall  have  two  eighth  parts,  to 
be  equally  divided  amongst  them. 

Provided,  That  if  any  officer  being  on  board  any  of  our  ships  of  war,  at  the 
time  of  taking  any  prize,  shall  have  more  commissions,  or  offices  than  one, 
such  officer  shall  be  entitled  only  to  the  share  or  shares  of  the  prizes  which, 
according  to  the  above-mentioned  distribution,  shall  belong  to  his  superior  com- 
mission or  office.  And  we  do  hereby  strictly  enjoin  all  commanders  of  our 
ships  and  vessels  of  war  taking  any  prize,  as  soon  as  may  be,  to  transmit,  or 
cause  to  be  transmitted,  to  the  commissioners  of  our  navy,  a  true  list  of  the 
names  of  all  the  officers,  seamen,  marines,  soldiers,  and  others,  who  were 
actually  on  board  our  ships  and  vessels  of  war  under  their  command  at  the 
time  of  the  capture ;  which  list  shall  contain  the  quality  of  the  service  of  each 
person  on  board,  and  be  subscribed  by  the  captain  or  commanding  officer,  and 
three  or  more  of  the  chief  officers  on  board.  And  we  do  hereby  require  and 
direct  the  commissioners  of  our  navy,  or  any  three  or  more  of  them,  to 
examine,  or  cause  to  be  examined,  such  lists  by  the  muster  books  of  such 
ships  and  vessels  of  war,  and  lists  annexed  thereto,  to  see  that  such  lists 
do  agree  with  the  said  muster  books  and  annexed  lists,  as  to  the  names, 
qualities,  or  ratings,  of  the  officers,  seamen,  marines,  soldiers,  and  others 
belonging  to  such  ships  and  vessels  of  war,  and  upon  request  forthwith 
to  grant  a  certificate  of  the  truth  of  any  list  transmitted  to  them,  to  the 
agents  nominated  and  appointed  by  the  captors  to  take  care  and  dispose  of 
such  prize ;  and  also  upon  application  to  them  (the  said  commissioners)  they 
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shall  give,  or  cause  to  be  given,  to  the  said  agents,  all  such  lists  from  the  mus- 
ter books  of  any  such  ships  of  war,  and  annexed  lists,  as  the  said  agents  shall 
find  requisite  for  their  direction  in  paying  the  produce  of  such  prizes,  and 
otherwise  shall  be  aiding  and  assisting  to  the  said  agents  in  all  such  matters  as 
shall  be  necessary.  We  do  hereby  further  will  and  direct,  that  the  following 
regulations  shall  be  observed  concemmg  the  one  eighth  part  hereinbefore 
mentioned  to  be  granted  to  the  flag  or  flag-officers,  who  shall  actually  be  on 
board  at  the  taking  of  any  prize,  or  shall  be  directing  qr  assisting  therein. 
First,  That  a  flag-officer,  commander-in-chief,  when  there  is  but  one  flag-officer 
upon  service,  shall  have  to  his  own  use  the  said  one  eighth  part  of  the  prizes 
taken  by  ships  and  vessels  under  his  command.  Secondly,  That  a  flag-officer, 
sent  to  command  at  Jamaica,  or  elsewhere,  shall  have  no  right  to  any  share  of 
prizes  taken  by  ships  or  vessels  employed  there,  before  he  arrives  at  the  place 
to  which  he  is  sent,  and  actually  takes  upon  him  the  command.  Thirdly, 
That  when  an  inferior  flag-officer  is  sent  out  to  reinforce  a  superior  flag-officer 
at  Jamaica,  or  elsewhere,  the  superior  flag-officer  shall  have  no  right  to  any 
share  of  prizes  taken  by  the  inferior  flag-officer  before  the  inferior  flag-officer 
shall  arrive  within  the  limits  of  the  command  of  the  superior  flag-officer, 
and  actually  receive  some  order  from  him.  Fourthly,  That  a  chief  flag- 
officer  returning  home  from  Jamaica,  or  elsewhere,  shall  have  no  share  of  the 
prizes  taken  by  the  ships  or  vessels  left  behind  to  act  under  another  command. 
Fifthly,  That  if  a  flag-officer  is  sent  to  command  in  the  outports  of  this  king- 
dom, he  shall  have  no  share  of  the  prices  taken  by  ships  or  vessels  which  have 
sailed  from  that  port  by  order  from  the  admiralty.  Sixthly,  That  when  more 
flag-officers  than  one  serve  together,  the  eighth  part  of  the  prizes  taken  by  any 
ships  or  vessels  of  the  fleet  or  squadron,  shall  be  divided  in  the  following 
proportions,  viz. :  If  there  be  but  two  flag-officers,  the  chief  shall  have 
two  third  parts  of  the  said  one  eighth  part,  and  the  other  shall  have 
the  remaining  third  part;  but  if  the  number  of  flag-officers  be  more  than 
two,  the  chief  shall  have  only  one  half,  and  the  other  half  shall  be  equally 
divided  amongst  the  other  flag-officers.  Seventhly,  That  commodores  with 
captains  under  them  shall  be  esteemed  as  flag-officers,  with  respect  to  the 
eighth  part  of  prizes  taken,  whether  commanding  in  chief  or  serving  under 
command.  Eighthly,  That  the  flrst  captain  to  the  admiral  and  commander- 
in-chief  of  our  fleet,  and  also  the  flrst  captain  to  our  flag-officer  appointed,  or 
hereafter  to  be  appointed,  to  command  a  fleet  or  squadron  of  twenty  ships  of 
the  line  of  battle,  and  also  the  first  captain  to  our  flag-officer  appointed,  or  here- 
afler  to  be  appointed,  to  command  a  fleet  or  squadron  of  fifteen  ships  of  the 
line  of  battle,  (provided  such  last-mentioned  fleet  or  squadron  shall  be  com- 
posed of  hb  Majesty's  own  ships,)  shall  be  deemed  and  taken  to  be  a  flag- 
officer,  and  shall  be  entitled  to  a  part  or  share  of  prizes  as  the  junior  flag- 
officer  of  such  fleet  or  squadron.  And  we  do  hereby  further  order,  That  in 
case  of  cutters,  schooners,  and  other  armed  vessels  commanded  by  lieutenants^ 
the  share  of  such  lieutenants  shall  be  three  eighth  parts  of  the  prize,  unless 
such  lieutenants  shall  be  under  the  command  of  a  flag-officer  or  officers ;  in 
which  case  the  flag-officer  or  officers  shall  have  one  of  the  said  three  eighths, 
to  be  divided  among  such  flag-officer  or  officers  in  the  manner  hereinbefore 
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directed  in  the  case  of  captains  serving  under  flag-officers.  Secondly,  We 
direct  that  the  share  of  the  master,  or  other  person  acting  as  second  in  com- 
mand, and  the  pilot,  (if  there  happens  to  he  one  on  board,)  shall  be  one  eighth 
part,  to  be  divided  into  three  equal  parts,  of  which  two  thirds  shall  go  to  the 
master  or  other  person  acting  as  second  in  command,  and  the  remaining  one 
third  to  the  pilot ;  but  if  there  is  no  pilot,  then  such  eighth  part  to  go  wholly  to 
the  master  or  person  acting  as  second  in  command.  That  the  share  of  the 
chirurgeon,  or  chirurgeon's  mate  (where  there  is  no  chirurgeon,)  midshipman, 
and  clerk  and  steward,  shall  be  one  eighth ;  that  the  share  of  boatswain's, 
gunner's,  and  carpenter's  mates,  yeomen  of  the  sheets,  sail  maker,  quarter- 
master,-and  quartermaster's  mate,  shall  be  one  eighth;  and  the  share  of  the 
seamen,  marines,  and  other  persons  on  board,  assisting  in  the  capture,  shall 
be  two  eighth  parts.  But  it  is  our  intention  nevertheless,  that  the  above  distri- 
bution shall  only  extend  to  such  captures  as  shall  be  made  by  any  cutter, 
schooner,  or  armed  vessel,  without  any  of  his  Majesty's  ships  or  vessels  of 
war,  being  present  or  within  sight  of,  and  adding  to  the  encouragement  of  the 
captors,  and  terror  of  the  enemy.  But  in  case  any  of  his  Majesty's  ships  or 
vessels  of  war  shall  be  present,  or  in  sight,  that  then  the  officers,  pilots,  petty 
officers,  and  men  on  board  such  cutters  and  schooners,  or  armed  vessels, 
shall  share  in  the  same  proportion  as  is  allowed  to  persons  of  the  like  rank  and 
denomination  on  board  his  Majesty's  ships  and  vessels  of  war. 

Given  at  our  court  at  St.  James's,  the  twenty-fifth  day  of  January,  one 
thousand  seven  hundred  and  ninety-seven,  and  in  the  thirty-seventh 
year  of  our  reign. 
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The  references  in  this  index  are  to  the  marginal  paging. 

A. 

Admiralty^  (See  Droiis ;  Joint  Capture) 

Agentf  acta  of,  how  far  binding  on  his  employer,  as  to  cargo,        .        -        .     160,  351 
master  binding  on  the  ship,  as  agent  of  the  owner     .        .        .        355 
Amelioration  of  British  prize-ship  purchased  hy  a  neutral,  under  mis- 
taken apprehension  of  the  effect  of  condemnation  in 

the  neutral  country  240 

Appeal,  in  revenue  causes  from  the  Vice- Admiralty  Courts  in  the 

West  Indies  to  the  High  Court  of  Admiralty  ,        .        .        .        248 

time  for  interposing  such  appeals ;  considerations  respecting 

them 228 

in  prize  cause ;  time  of  appeal,  twelve  months,  38  G.  III. 

c.  38,  ^  2 226 

Appendix,  No.  1, 2, 3,  contain  Orders  of  Council  respecting  trade  with 
the  colonies  of  the  enemy;  No.  4,  6,  Draughts  of  claim 
and  affidavit ;  No.  6  and  7,  Orders  in  Council  respect- 
ing the  importation  of  Spanish  wool ;  No.  8,  Instruc- 
tions for  commanders  of  letters  ef  marque ;  No.  9, 
Proclamation  for  granting  distribution  of  prizes. 
Appraisement  and  sale ;  in  the  first  instance,  to  be  paid  for  by  the 

captors 293 

commissioners ;  whether  liable  for  interest  in  the  Court 
of  Admiralty,  for  money  retained  in  their  hands 
after  the  day  of  the  return 31and5e^. 

B. 

Blockade,  by  notification,  bars  the  plea  of  ignorance        .        .        .        .        1 12, 129 

exception 114 

breach  imputable,  inwards,  from  the  time  of  sailing  on  that 

destination ib. 

outwards,  until  the  termination  of  the  voyage 180 

distinctions  in  these  respects,  in  blockade  de  facto  only  .        .         ,    ib. 

effect  of,  in  way  of  evidence  of  actual  blockade,  on  States  to 
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of  Amsterdam,  11th  June,  1798 109 

continuation  in  law 127 

relaxed  by  license  to  particular  ships 116, 163 
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license  inwards,  constmed  to  allow  returned  cargo  to  be 

brought  away 119 

license  to  ports  of  the  Vlie,  construed  to  include  the  Texel 

passage  to  Amsterdam 117 

license  to  be  construed  liberally  in  bona  fide  cases        .  .    117,  118 

ofHavre,  23d  February,  1798 HI 

of  United  Provinces,  21st  March,  1799 181 

proved  to  have  been  known  at  Amsterdam,  12th  April    .        .        .         298 
three  days  more,  till  15th,  allowed  for  constructive  notice  at 

Rotterdam ib, 

general  excuses,  how  received 125 

British  claim,  barred  in  Court  of  Admiralty,  by  illegality  of  traffic      ...      83 
by  illegal  traffic,  in  violation  of  charter  of  East  India  Com- 
pany     84 

by  prohibited  trading  on  board  British  packets        .        .        .        .86,87 
to  whom  condemned,  whether  to  the  king  or  the  captor,  Qu,      .        .        87 
for  property  in  Spanish  register  ships,  documented  in  Span- 
ish names,  non-admissible 52,  54 

under  a  license  for  importing  Spanish  wool,  &c.  must  nega- 
tive enemy's  interest         169,174 

Bynkershoeky  cited 130 

C. 

Cape  of  Good  Hope,  c&ptare  o£;  (See  Joint  Capture) 274 

Cartel  ship,  cargo  of  tin  for  cannistering  shot  put  on  board  at  Dover, 

condemned  as  droit  of  admiralty 373 

Claim,  substitution  of  interests,  (See  SubstitiUion) 
Colonial  trade  with  the  colonies  of  the  enemy  in  time  of  war ;  princi- 
ples discussed  at  large 198  6^  seq. 

principle  of  the  war  of  1756 144,  187, 196,  201 

relaxations  by  Orders  of  Council.     (See  Order  of  Council)       151,  192,  201 
allowed  from  an  enemy's  colony  to  a  neutral  ship,  coming  to 

or  from  ports  of  her  own  country 150, 15i,  152 

construction  of  her  own  ports,  extended  to  allow  neutral 
ships  of  one  country  to  go  from  the  enemy's  colony  to 
ports  of  the  owner  of  the  cargo,  being  ports  of  another 

neutral  country 843 

allowed  to  trade  to  the  colony  in  articles  of  the  mother  coun- 
try, if  bond  fide  become  neutral  property,  and  imported 

into  the  neutral  country 203 

allowed  to  carry  to  the  mother  country  produce  of  the  colo- 
ny, if  bond  fide  imported  into  neutral  country,  and  be- 
come neutral  property 365, 370 

not  allowed  to  trade  direct  between  the  mother  country  and 

the  colony 205 

not  allowed  between  the  country  of  one  allied  enemy  and 

colonies  of  another  enemy 206 

effect  on  cargo  so  carried,  and  on  freight ib, 

effect  of  fraud  in  the  outward  voyage,  on  farther  proof      .        .        355,  359 
false  destination  in  outward  voyage,  when  fraudulent    •        .161,  848,  350 
effect  of  contraband  in  the  outward  voyage,  with  indefinite 
clearances,  &c.  848 
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CommeatuSf  of  provisions  going  to  enemy's  ports,  subject  to  preemption  Page 

(See  Preimption) 182 

Commissioners  of  appraisement  and  sale ;  authority  of      .....        .  34 

interest  of         ....      ^ 35 

duties 36 

Compensation  in  value;  for  cai^o  found  deficient,  allowed           ....  102 
for    depreciation    by  low  sales;    management    unim- 

peached,  seizor  justifiable,  refused 132 

Condemnation,  sentence  of;  passed  on  ship  lying  in  the  ports  of  an 

ally-enemy;  good       .v. 210 

in  the  country  of  an  ally-enemy;  not  invalidated         .        .210,  note 
Corn  ships,  rule  as  to  expenses  on  cargo  taken  by  government ;  given 

only  where  original  evidence  of  property  sufficient        .        .        .  802 
Covering,  enemy's  property ;  how  afiecting  farther  proof.     (See  Far- 
ther proof)        14,  15,  161 

D. 

Domicil,  considerations  respecting  it 322  et  seq, 

time,  a  great  agent  in  fixing  domicils 325 

fixed  in  this  case  by  a  residence  of  six  years  in  the  enemy's 

country,  &c. 342 

Droits  of  Admiralty,  claim  of;  for  ships  detained  at  the  Cape  of  Good 

Hope,  previous  to  declaration  of  hostilities  rejected      .    211  ef  ieq, 
for  share  in  capture  of  the  Cape  of  Good  Hope,  on 
behalf  of  non-commissioned  East  India  ships,  as- 
serted to  have  contributed  to  the  capture,  &c. ; 

rejected 280  et  seq, 

tin  plates  put  on  board  a  French  cartel  ship  at  Dover 

by  a  British  manufacturer ;  condemned  as  droits        .        .        872 

E. 

Embargo,  on  Dutch  ships  detained  at  the  Cape  before  hostilities,  held 

to  entitle  the  king  to  interest  of  the  prize, /ure  coronce        .        218  et  seq. 

Enemy,  trade  with,  on  part  of  British  subjects  illegal ;  independent  of 

acts  of  parliament,  by  the  maritime  law  of  this  kingdom    .        .  166 

Evidence,  duty  of  commissioners  in  taking  evidence 294 

regulated  by  the  prize  act  and  instructions 295 

of  a  mariner  examined  at  an  irregular  time,  &c.  rejected         .        .  ib. 

of  a  certificated  bankrupt,  master  and  partrowner  on  a  suit 
for  mate's  wages  against  the  ship,  rejected,  he  not  having 
released  his  interest  under  the  estate 267,  278 

F. 

FaW^erproo/,  title  to,  how  affected  by  fraud 161,359 

by  a  &lse  cldm,  mixing  up  enemies'  interest  with 

neutral  interest 14,  15,  355 

by  false  papers,  purporting  a  false  destination,  be- 
tween enemies*  ports 161 

by  such  fraudulent  circumstances  on  outward  voyages 
to  the  East  India  settiements  of  the  enemy  .        .        .        348 

by  spoliation  of  papers,  as  to  the  master's  interest       .        .        .108 
owners  of  cargo  not  precluded 108 
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Page 

Fraud,  effect  of,  in  suppressing  enemies  interest.  (See  Farther  Proof)     161,  260,  869 

Freight,  in  trade  between  ports ;  of  the  same  enemy  not  given        .         .        .        101 

of  different  enemies,  with  hondjide  conduct  given  .        .101,  note 

of  the  mother  country  and  colony  of  the  same  enemy, 

not  given  101,  206 

of  one  enemy,  and  the  colony  of  another,  not  given    .                 .        206 
forfeited  by  spoliation  of  papers,  owners  being  respon- 
sible for  acts  of  their  master   . 109 


I. 

Instance  Court.     (See  Wages,    Appeal,    Jurisdiction,  &c.)  * 
Instructions  general  to  cruisers  as  to  the  exercise  of  their  conmiission, 

&c.     (See  Appendix) 295 

respecting  vessels  coming  from  the  colony  of  the  enemy        .        .        151 

6th  November,  1793 ib, 

8th  Januar}',  1794 ib, 

25th  January,  1798 ib, 

construction  as  to  neutral  ship  going  to  the  port  of  the 

neutral  owner  of  the  cargo.     (See  Colonial  Trade.)        ,        ,         848 
whether  confined  to  open  ports;  and  not  extending  to 
Vera  Cruz,  and  ports  where  special  licenses  are  said  to 

be  necessary  ;  not  confined 152 

Insurance,  if  not  effected,  not  allowed  amongst  charges  for  cargoes 

taken  on  preemption 179  et  seg, 

J. 

Jenkins,  Sir  Leoline,  argument  in  the  House  of  Lords,  respecting  the 
competency  of  material  men  to  sue  for  wages 
in  the  Court  of  Admiralty,  (rited)         .         .         .         ,        236 
Joint  capture  hy  conptmctivt  assii*tarit  o  ;  inn  ski  f  rations  respecting  it    .         21 ,  23,  28 
not  to  bt^  i*xtoiifk"d  .        .         .        ,  ....      22 

onus  prohantli  on  those  setting  up  tonsti'uctlon      »         .         ,         ,  tJ, 

being  m  sip;btj  sufficient  to  entitle  ships  on  csplurt^  at  sea 

wilb  few  exceptions     ..**...         i  23 

not  suflirionf  to  support  elaim  on  part  of  land  forces     .         .         ♦      64 
when  and  at  what  period  of  tht^engagement  necessary   *        *  30 

byjoJDt  ebasfin-Ii  ttbeu,  &c 27,  285,  2S(J 

common  enterprise  not  of  it^st^lf  snffieienlj     .        *        ,        .        .  27 

unless  detaL'hed  on  necessary  stir  vice  after  the  com- 
mencement of  lies  tile  operations  ,        •        .        *        ,  29 
or  returning  (if  previously  detached)  belbre  the  en- 
gagement is  over      .#.-*..         i         *    j5. 
comineut:ement  of  engagement^  '^vhat       .         .        *         .         .    30,  31 
by  conjunct  operatious  of  arjny  and  navj',  specially 
m                    reserved  in  ihe  Prize  Act        *,*»**       ^^^|^ 
private  ships  of  war^  interposing  in  such  service,  if  not 

associated  and  employed,  not.  entitled     -         .         .         .         ,      t^l 
claim  of*  on  jiart  of  land  forces,  to  share  in  ships,  &c* 
•  captured  by  »hip3     ........       65,  Tl 

VOL,  in  ^ 
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how  to  be  supported 76 

claim  of  admiralty  on  the  part  of  non^xnnmissipned 

joint  captors ;  admired 284,  285,  note 

on  part  of  East  India  ships  arriving  with  l3X)op8,  and 
thereby  inducing  the  surrender  of  the  Cape  of 

Good  Hope,  rejected 280  et  seq. 

other  grounds,  of  being  associated  and  employed, 

overruled 282 

the  association  and  employment  (to  entitle  non-com- 
missioned ships  acting  as  transports)  must  be  of 

a  military  nature 282 

pennants,  hoisted  by  direction  of  the  commander-in- 
chitf,  not  a  conclusive  sign  of  association  in  a 

military  capacity 388 

Jtuitdiction  of  Instance  Court  of  Admiralty  to  entertain  revenue 
causes  by  appeal  from  the  Vice- Admiralty  Court  in  the 
West  Indies,  established  on  solemn  argument       .        .  .248 

not  original 229 

of  Vice- Admiralty  Courts  in  the  West  Indies  in  revenue 
causes,  by  stat.  7  8c  8  W.  3,  limited  to  offences  within 

their  respective  districts 2i5et  seq, 

distinction  as  to  offences  of  exportation,  overruled        ...      250 
over  wages.    (See  Wages ,  8k;.) 

L. 

License  to  go  to   blockaded   ports  (See  Blockade)  construed  libe- 
rally, 8cc 116  etseq. 

to  British  subjects,  or  holders  of  their  bills  of  lading,  construc- 
tion.   (See  British  Claim) 173 

to  neutral  vessels  bringing  Spanish  wool,  &c 163 

liberation  of  such  vessels,  provided  for  by  stat.  89  G.  8,  c.  98     .     166, 167 

construction,  proceedings  by  captor  before  the  Court  of  Ad- 
miralty, against  the  ship,  as  enemy's  property,  8cc,  not  barred .  168 

M. 

Master,  will  not  dejure  affect  the  owner  of  the  cargo  by  his  unautho- 
rized acts  respecting  it 351 

may  not  sue  in  the  Court  of  Admiralty  for  wages.     (See 

Wages,) 237 

Mate  may  sue  in  the  Court  of  Admiralty  for  wages 238 

even  though  forcibly  discharged,  if  on  insufficient  grounds  t^ietuq, 

suing,  cannot  introduce  collateral  demand    for  privilege   by 

custom,  beyond  the  terms  of  the  ship's  articles ^ 

succeeding  to  the  office  of  master,  (captured,)  as  hceres  necessa- 
riusy  allowed  to  sue  in  the  Court  of  Admiralty  for  wages,  not 
as  master,  but  as  mate,  through  the  whole  time      ....     237,  238 
Material  men,  in  the  style  of  the  Court  of  Admiralty,  what     .        .               .     •  236 
ilfonte  C^r»^' cases  of  war,  1756,  (cited) 144 

N. 

Notification  of  Blockade,    (See  Blockade,) 
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Order  of  Council.    (See  Instructions,     Colonial  Trade,  S^c.)  '  page 

of  ch.  2,  respecting  droits,  &c.#    , 219 

of  court    (See  Appendix,) 

P. 

Packet  trade  on  board  British  packet,  forbidden,  st.  13,  14,  C.  2,  c. 

11,8.22 77  etseq. 

effect  of  illegality  to  bar  claimant  in  the  Prize  Court  of  Ad- 
miralty .        . 88,87 

Pennants  worn  by  non-commissioned  ship,  under  permission  of  com- 
manders of  expeditions,  not  proof  of  association  in  a 
military  character.    (Sec  Joint  Capture)  ....        288 

Preemption,  right  of 182 

terms  of 174,181,182 

Proceeds  in  the  registry,  in  what  cases  suable  by  those  who  could  no.t    ' 

bring  an  original  suit 237,230 

Prussian  Memorial,  answer  to  (cited) 122 

R. 

Recapture  of  neutral  property  from  the  French,  cause  of  salvage  during 

this  war.     (See  Salvage) 299 

Registrar  and  Merchants,  board  of,  how  constituted 180 

report  of,  respecting  terms-  of  preemption, 

confirmed        .        .        .        .      '  .        .        .        .  185 
Risk  of  shipper  till  delivery,  before  the  war,  and  without  attention  to 

the  event  of  a  war  with  Spain,  allowed 137 

asserted  to  be  the  practice  of  Spanish  trade 133 

differently  considered  in  time  of  war 133 

S. 

Saie  by  enemies  to  neutrals  in  time  of  war,  must  be  absolute  and  inde- 
feasible   137 

condition  to  reconvey  at  the  end  of  the  war,  vitiates  the  sale 

in  courts  of  prize .        . 137 

Salvage  on  neutral  property  recaptured  from  the  French,  not  given  in 
late  wars,  given  during  this  war,  owing  to  the  violence  and 
rapacit}^  of  French  procu^tlinps  in  matters  of  pmo     *         .        *        »   S9& 
SptdiQtion  of  papers,  a  neccs^ry  cause  of  ferdicr  pn)of     .        -        .        *        .363 
effect  in  preclndiu|^  farther  proof  on  the  part  of 

the  maater  guilty  of  it  .        ,        .        .        .         .108 

to  forfeit  freight  of  owners ifi. 

Siamts,  13,  14,  C.  H.  c,  11,  s.  22.    Trade  on  lioartl  packets        .        .        ,        .     77 
7  &  8  W-  IIL  e.  22,  i<.  6.    Jurisdiction  in  revenue  causes,  Hcc*     .        •        S4f 
2  G.  IL  c.  36.  \ 

2  G.  III.  c.  31.  C  ArLtcLe^  for  mariner'a  waged,  &c* 

39  a  in.  c*  eo,  b.  27.  > 
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31  G.  III.  c.  38,  s.  2.     Time  of  appeal  in  prize  causes  .        .        .        226 

33  G.  III.  c.  16.     Prize  act ..63 

39  G.  m.  c.  98.  Neutral  ships  bringing  Spanish  wool  .  .  166 
Substitution  of  interests,  in  claim,  allowed  on  the  part  of  the  Danish 
government  for  Algerihe  property  on  board  a 
Danish  ship,  the  dey  having  extorted  pay- 
ment from  the  Danish  consul  .  .  .  .  8S  et  seq. 
refused  on  the  part  of  the  American  government 
owing  to  the  false  assufuption  of  the  American 
flag        .        .        .        .        .        .        .        .        ,    ^^etseq. 

T.    . 

Trade  with  the  enemy  illegal  by  the  general  maritime  law.  .        .        .166 

on  board  packets,  illegal.     (See  Packets)     .        .        .  •'     .        .         .  84 

effect  of  illegality  to  bar  claims.     (^See  Br,  Claims)         .       •.        .         ,83 

.V. 

F<?ri/ica^M>;i  of  papers  by  carrier-masters,  in  what  degree  required  .        .        .        122 

W. 

WageSy  mariners  wages  to  be  settled  in  ship's  articles  before  sailing      .        .        .    248 
such  articles  conclusive.     Stat.  2  G.  III.  c.  31.     39  G.  HI.  c.  80,  s.  37     ih. 
of  master.     (See  Master,) 
of  mate.     (See  Mate.) 

privilege  of  a  slave  in  the  African  trade  demanded  collate- 
rally, not  being  in  the  articles,  not  allowed  ....        244 

ffarof  1756,  principles  of  (cited) .      143,201 

Whale  Fishery  of  France,  neutrall  property  employed  in  it  subject  to 

condemnation 256 
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